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PROCEE DINGS ON 19 AUGUST 2019  

CHAIRPERSON :   Good  morn ing  Mr  Pre tor ius ,  good  morn ing  everybody.  

ADV PAUL JOSEPH PRETORIUS SC :   Morn ing  Cha i r.    

CHAIRPERSON :   A re  we ready?  

ADV PAUL JOSEPH PRETORIUS SC :   Yes Mr  Nxasana  w i l l  g ive  

ev idence .  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   He  has  re tu rned  to  g i ve  ev idence  

fo l low ing  the  in te rven t ion  o f  severa l  weeks .   May  he  be  sworn?  

CHAIRPERSON :   Yes le t  h im because there  have  been qu i te  a  number  10 

of  weeks  tha t  have l apsed  a l though i t  i s  a  con t i nua t ion  o f  h is  ev idence .  

REGISTRAR:    P lease s ta te  your  fu l l  names  fo r  the  record?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Mxo l i s i  Sand i le  Ol i ve r  

Nxasana .  

REGISTRAR:    Do  you  have  any  ob jec t ion  i n  tak ing  the  p rescr ibed  

a f f i rma t ion?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   No I  do  no t .  

REGISTRAR:    Do  you  so lemnly  a f f i rm tha t  the  ev idence  you  w i l l  g ive  

sha l l  be  the  t ru th ,  the  who le  t ru th  and  no th ing  bu t  the  t ru t h ,  i f  so  p lease 

ra ise  your  r i gh t  hand  and  say,  I  t ru ly  a f f i rm.  20 

MR MXOLIS I  SANDILE OLIVER NXASANA :   I  t ru ly  a f f i rm.  

CHAIRPERSON :   Thank  you .   Thank you  Mr  Pre tor i us .  

ADV PAUL JOSEPH PRETORIUS SC :   We have taken the  l iber ty  Cha i r  

and  i f  I  may dea l  w i th  two  h ousekeep ing  mat te rs?  

CHAIRPERSON :   Yes .  
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ADV PAUL JOSEPH PRETORIUS SC :   O f  t ransforming  you r  o r i g ina l  f i l e  

in to  a  l a rger  f i l e  wh i ch  you have  in  f ron t  o f  you .  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   Or i g ina l l y  we dea l t  w i th  Exh ib i t s  

EE1  and  EE2.  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   They  have  been  taken f rom your  

o r ig i na l  f i l e  and  p laced  in  tha t  l ever  a rch  f i le .  

CHAIRPERSON :   Oh so  eve ry th ing  is  here?  

ADV PAUL JOSEPH PRETORIUS SC :   Yes .   We have added fu r ther  10 

documents .   EE3  is  an  a f f ida v i t  o f  the  fo rmer  Pres ident  wh i ch  con ten ts  

need to  be  commented on  by  Mr  Nxasana du r ing  the  course  o f  h i s  

ev idence  today.  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   EE4  is  a  t ime l ine  o f  even ts  

re levant  to  the  ev idence  o f  Mr  Nxasana cove r ing  the  per i od  towards  the  

end  o f  2014 and  the  beg inn ing  o f  2015.   A t tached to  tha t  t ime l ine  are  

documents  re levan t  to  i tems  on the  t ime l i ne .   They  are  dup l i ca tes ,  they 

can  be  ex t rac ted  f rom the  f i l e  o r  one  can  go  to  the  o r ig ina l  

documenta t i on  wh ich  is  re fe renced i n  t he  t ime l ine .   And  EE5 jus t  fo r  20 

conven ience  is  the  t ransc r ip t  o f  Mr  Nxasana ’s  ev idence when  he  was  

recen t l y  be fo re  the  commiss ion .  

CHAIRPERSON :   Yes.   I  wonder  whe the r  EE5  shou ld  no t  have  been 

separa te  because i t  i s  j us t  to  remind –  to  remind us  wha t  i s  the re  bu t  

maybe  tha t  can  be  dea l t  w i th  la te r.  
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ADV PAUL JOSEPH PRETORIUS SC :   I t  can  be  separa ted .  

CHAIRPERSON :   Ja .  

ADV PAUL JOSEPH PRETORIUS SC :   Qu i te  conven ien t ly.  

CHAIRPERSON :   Ja .  

ADV PAUL JOSEPH PRETORIUS S C :   We  can  do  tha t  dur ing  the  

cou rse  o f  the  day.   I t  i s  no t  separa te l y  i ndexed  or  pag ina ted .  

CHAIRPERSON :   Yes  okay  no  tha t  i s  f ine .   You  might  w ish  to  cons ider  

whe ther  i f  you  do  no t  a l ready  have  in  th is  bund le  you  shou ld  have  –  you  

shou ld  inc lude  a  memorandum tha t  I  th ink  Mr  Nxasana  sent  to  the  

Min i s te r  o f  Jus t i ce  some t ime i n  I  th ink  Ju l y  2014  or  Augus t  I  am no t  10 

sure  where  he  was  ask ing  the  fo rmer  –  the  Min is te r  o f  Jus t i ce  and 

Cons t i tu t i ona l  Deve lopment  o r  Cor rec t iona l  Se rv i ces  to  ask  the  fo rmer  

–  the  Pres iden t  a t  the  t ime to  cons ider  suspend ing  Ms J i ba ,  Mr  Mrweb i  

and  Mr  Mzinya th i  and  se t t ing  ou t  in  very  g rea t  de ta i l  wha t  the  bas i s  was  

in  h i s  v i ew  on  wh ich  the  Pres ident  shou ld  cons ider  ac t ing .   That  i s  

a f f i dav i t  –  tha t  a f f i dav i t  i s  someth ing  tha t  i s  in  the  pub l i c  domain .   I  

mean  tha t  memorandum.  I t  wa s  pa r t  o f  the  reco rd  in  the  Cor rup t ion  

Watch  ma t te r,  CASAC Mat te r  tha t  wen t  a l l  the  way  f rom the  h igh  cou r t  

to  the  const i tu t i ona l  cou r t  and  then a lso  there  may  be o ther  documen ts  

bu t  I  th ink  tha t  migh t  be  impor tan t .   So  tha t  i s  jus t  fo r  you –  fo r  you  to  20 

cons ide r.  

ADV PAUL JOSEPH PRETORIUS SC :   Yes Cha i r.  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   The memorandum tha t  you  have 

re fe r red  to  i s  re fe r red  to  in  the  ev idence .  
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CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   Bu t  i t  i s  no t  a t tached.  

CHAIRPERS ON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   We  sha l l  ge t  i t .  

CHAIRPERSON :   Okay.  

ADV PAUL JOSEPH PRETORIUS SC :   Pe rhaps  today.  

CHAIRPERSON :   Okay.   Thank  you .  

ADV PAUL JOSEPH PRETORIUS SC :   Then there  i s  a  second  mat te r  

Cha i r  be fo re  we  commence .   On  the  24  Ju ne  a  Ru le  3 .3  No t i ce  was sen t  

to  a t to rneys whom in  our  unders tand ing  represen ted Mr  M rweb i ,  10 

Advoca te  Mwebi  and  to  a  p r i va te  emai l  address .   Then on the  30  Ju l y  

on  the  31  Ju l y  and  aga in  on  the  8  Augus t  3  no t ices  were  sen t  to  

Advoca te  M rweb i  in fo rming  h im o f  the  change  o f  da te  and  th is  

appearance  today  on  the  19  August .   In  cor respondence  a t  th i s  t ime  i t  

emerged  tha t  i t  was Advoca te  Mrweb i ’s  conten t ion  tha t  he  d id  no t  

rece ive  the  or ig i na l  emai ls  sent  on  24  June  w i th  the  3 .3  No t ice .   On  

d iscover i ng  tha t  I  aske d fo r  the  ma t te r  to  be  invest i ga ted .   The 3 .3  

No t ice  has  now been sen t .   The ques t i on  ar i ses  wha t  we  do i n  the  

c i r cumstances  bu t  as  I  am assured  by  the  i nves t iga tors  who  have 

co l la ted  a l l  the  documen ta t ion  tha t  every th ing  tha t  i s  go ing  to  be  sa id  20 

by  Mr  Nxasana  i s  a  ma t te r  o f  pub l i c  reco rd  and  there fore  the re  shou ld 

be  no  pre jud ice  bu t  i nso far  as  the re  i s  we  can hear  f rom Mr  M rweb i  and 

dea l  w i th  i t  a t  tha t  s tage .    

CHAIRPERSON :   Yes.   He  knows  tha t  Mr  Nxasana  is  g iv i ng  ev idence 

today?  
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ADV PAUL JOSEPH PRETORIUS SC:   He  does Cha i r.  

CHAIRPERSON :   Ja .   And …  

ADV PAUL JOSEPH PRETORIUS SC :   That  has  been  con f i rmed  th ree  

t imes.  

CHAIRPERSON :   Yes  and  Ms  J iba  a l so  knows?  

ADV PAUL JOSEPH PRETORIUS SC :   Yes Cha i r.  

CHAIRPERSON :   We  –  i n  respec t  o f  Ms  J iba  you  w i l l  rememb er  tha t  

when  Mr  Nxasana  came to  g i ve  ev idence l as t  t ime  Ms  J iba ’s  counc i l  

came and  we  –  ce r ta in  a r rangemen ts  were  made .   I  wonder  whe the r  in  

the  mean t ime  the re  has  been  any  app l i ca t ion  fo r  l eave  to  c ross -10 

examine  Mr  Nxasana  tha t  has  come f rom Ms J iba .   Do you  know?  

ADV PAUL JOSEPH PRETORIUS SC :   No  I  am no t  aware  o f  any such  

cor respondence .   Th i s  i s  s imp ly  the  communica t ion  f rom Mr  Nga lwana 

tha t  he  was  no t  on  reco rd  as  represen t ing  bu t  d id  i t  s imp ly  on  reques t  

a t  the  las t  hear ing .  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   To  represen t  Advoca te  J iba ’s  

rep resen ted  by  a t to rneys and communica t i ons  have  been  made .  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   To  those a t to rneys .  20 

CHAIRPERSON :   Okay  no  tha t  i s  f ine .   No tha t  i s  f ine .  

ADV PAUL JOSEPH PRETORIUS SC:   May we  then  proceed?  

CHAIRPERSON :   Yes  bu t  maybe  be fo re  we  do  so  Mr  Nxasana  you 

exp ressed  a  concern  las t  t ime has i t  been so r ted  ou t  i n  re la t i on  to  

be ing  a  so le  p rac t i t ioner?  
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MR MXOLIS I  SANDILE OLIVER NXASANA :   Not  ye t  Cha i r.  

CHAIRPERSON :   Bu t  were  you i n fo rmed  o f  the  l ega l  p rov is i ons  tha t  

make  i t  poss ib le  fo r  any  w i tness  appear ing  be fore  the  commiss ion  to  

ge t  w i tness  fees?  

MR MXOLIS I  SANDILE OLIVER NX ASANA :   No  I  th ink  I  saw tha t  when  

I  th i nk  the  Cha i r  made a  pronouncemen t  a f te r  I  had  g iven  tes t imony.  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   Dur i ng  the  subsequen t  

p roceed ings .   I  do  no t  know who  was tes t i f y ing  on  tha t  day.  

CHAIRPERSON :   Oh  bu t  have  you  had  t ime  to  pu t  in  a  reques t  fo r  10 

paymen t  o r  c la im o r  any th ing?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   No I  have no t .    

CHAIRPERSON :   Oh.  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   I  to ld  myse l f  I  w i l l  do  tha t  

a f te r  today.  

CHAIRPERSON :   Oh  okay  no  –  no  I  was  j us t  concerned  because  you 

ra ised  tha t  conce rn  as  a  so le  p rac t i t ione r.  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  

CHAIRPERSON :   So  –  so  –  so  tha t  can  be  –  you can  pursue  tha t  i n  due  

cou rse .  20 

MR MXOLIS I  SANDILE OLIVER NXASANA :   Thank  you  Cha i r.  

CHAIRPERSON :   Okay.   Yes  Mr  Pre tor i us .  

ADV PAUL JOSEPH PRETORIUS SC :   Yes our  i n fo rmat i on  i s  tha t  the  

par t i cu la r  p rov i s ion  has  been  communica ted  to  Mr  Nxasana bu t  …  

CHAIRPERSON :   Yes  okay.  
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ADV PAUL JOSEPH PRETORIUS SC :   We  can  ta l k  abou t  tha t .  

CHAIRPERSON :   Okay.  

ADV PAUL JOSEPH PRETORIUS SC :   I f  you… 

CHAIRPERSON :   I  cannot  remember  how fa r  we  had  gone  l as t  t ime  bu t  

I  know tha t  i t  may  be  tha t  cer ta in  pa rag raphs  were  be ing  sk ipped 

because  o f  the  a r rangement  o r  wha teve r.   I  canno t  remember.  

ADV PAUL JOSEPH PRETORIUS SC :   Yes what  we d id  a t  the  l as t  

hea r ing .  

CHAIRPERSON :   Hm.  

ADV PAUL JOSEPH PRETORIUS SC :   And we  w i l l  re fe r  aga in  to  those  10 

mat te rs  b r i e f l y  in  course  o f  ev idence today was to  ha l t  jus t  be fore  the  

long  ad jou rnmen t  a t  a  s tage where  there  was men t ion  o f  a  record ing .  

CHAIRPERSON :   Hm.  

ADV PAUL JOSEPH PRETORIUS SC :   And i t  was  your  ins t ruc t ion  tha t  

we  shou ld  l i s ten  to  the  reco rd ing  to  see  i f  i t  was  o f  any  va lue  and 

added  s ign i f i can t l y  to  the  ev idence .   Our  conc lus ion  by  the  way has  

been  tha t  i t  does  no t  and  we  do  no t  have  to  pu t  the  reco rd ing  be fore  –  

be fore  you .   A l though there  has  been a  reques t  fo r  i t  an d  we  w i l l  

p rov ide  i t .  

CHAIRPERSON :   Oh  you say you have taken the  v iew tha t  i t  does  no t  20 

admi t  much?  

ADV PAUL JOSEPH PRETORIUS SC :   I t  does no t  add  mater ia l l y  to  

the… 

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   To  the  ac tua l  ev idence.  
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CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   Gi ven  because  i t  i s  ind i rec t .  

CHAIRPERSON :   Oh okay.   Okay.   Bu t  i t  i s  ava i lab le?  

ADV PAUL JOSEPH PRETORIUS SC :   I t  i s  ava i lab le  i f  anyone  wan ts  to  

hea r  i t .  

CHAIRPERSON :   Yes .   Ja .  

ADV PAUL JOSEPH PRETORIUS SC :   And we have  had  a  reques t  and 

we  w i l l  accede to  tha t  reques t .  

CHAIRPERSON :   Ja  okay.   Okay.  

ADV PAUL JOSEPH PRETORIUS SC :   So  tha t  was  the  s tage a t  wh i ch  10 

we ha l ted  ev idence .   Then  the re  was the  in te rven t ion  on  beha l f  o f  

Advoca te  J iba  and  a t  tha t  s tage  wha t  we  d id  wa s  we  wen t  to  the  

cons t i tu t iona l  cour t  judgmen t  and  dea l t  w i th  ma t te rs  a l ready  in  the  

pub l i c  domain  tha t  were  on  a f f i dav i t  and  had  been  ad jud i ca ted  by  the  

cons t i tu t iona l  cou r t  and we went  th rough the  j udgmen t  o f  the  

cons t i tu t iona l  cour t  i n  re la t ion  to  i ssue s re levant  to  the  ev idence  and  

then  we s topped.    

CHAIRPERSON :   Okay  thank  you .  

ADV PAUL JOSEPH PRETORIUS SC :   So  we  a re  go ing  to  go  back  by  

you r  l eave Cha i r  to  page 7  o f  your  s ta temen t .   Mr  Nxasana  wou ld  you 20 

pu t  the  microphone  c lose r  to  you p lease and  pe r haps speak up  a  l i t t l e .  

CHAIRPERSON :   No t  too  c lose  I  th ink  move  i t  back aga in .   Ja  I  th ink  

then  i t  shou ld  be  f ine .  

ADV PAUL JOSEPH PRETORIUS SC :   And i f  we cou ld  rewind  a  l i t t l e  

and  go  to  parag raph  33 .  



19 AUGUST 2019 – DAY 147 
 

Page 10 of 195 
 

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  

ADV PAUL JOS EPH PRETORIUS S C :   Where  you  sa id  in  ev idence  on 

the  prev ious  occas ion  you  were  here  and  you  say  in  parag raph  33  tha t  

a lmos t  immedia te ly  a f te r  you  were  appo in ted  you rece ived i n fo rma t ion  

f rom two NPA o f f i c i a l s  tha t  Advoca tes  J iba  and  Mrweb i  were  p lo t t ing  t o  

ous t  you ,  do  you see tha t  in  paragraph 33?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes  Cha i r  I  see  tha t .  

ADV PAUL JOSEPH PRETORIUS SC :   And you comment  there  tha t  th is  

in fo rma t ion  was vo lun tee red to  you by  these pe rsons o f  the i r  own  

accord?  10 

MR MXOLIS I  SANDIL E OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   Wou ld  you te l l  the  Cha i r  p lease  

o f  the  in fo rma t ion  g iven  to  you by  Mr  Terence  Jouber t ?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Cha i r  … 

ADV PAUL JOSEPH PRETORIUS S C :   Who  is  he  f i r s t l y  and  then  what  

d id  he  te l l  you?  

MR MXOLIS I  SANDILE OLIVER NX ASANA :   Mr  Jouber t  i s  a  r i sk  

spec ia l i s t  a t  NPA a t tached  to  tha t  un i t  based  in  Durban a t  the  NPA 

o ff i ces  in  Durban.   I  had  no t  me t  h im when  he  sen t  me  an  emai l .   He 

sen t  me an a f f idav i t  v ia  emai l .   In  tha t  emai l  he  to ld  me o f  the  20 

ar rangement  tha t  he  had where  he  was  supposed to  go  and  p ick  up  

Advoca te  J iba  f rom the  a i rpor t .  

ADV PAUL JOSEPH PRETORIUS SC :   A l r igh t  be fore  you con t i nue  tha t  

a f f i dav i t  wou ld  you  look  a t  Annexure  MN1 a t  page  30  p lease  o f  the  E E1 .    

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes  I  see  i t .  
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ADV PAUL JOSEPH PRETORIUS SC :   I s  tha t  the  a f f i dav i t  tha t  he  sent  

to  you?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   A l r igh t .   Br ie f l y  wha t  d id  he  say 

in  the  a f f idav i t?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   B r ie f l y  Cha i r  he  sa id  tha t  

he  rece i ved  a  te lephone  ca l l  a f te r  a r rangemen ts  were  made  fo r  h im to  

go  and  p ick  up  Advoca te  J iba  f rom the  a i rpo r t .   He  sa id  he  go t  a  ca l l  

f rom Advocate  J iba ’s  secre tary  tha t  i t  was no t  go ing  to  be  h im Jouber t  

who  was  go ing  to  p ick  up  Advoca te  J iba  f rom the  a i rpor t  and the  10 

ar rangement  was tha t  i t  was  now go ing  to  be  Co lone l  W S  Mhlongo who 

was go ing  to  p i ck  he r  up  f rom the  a i rpor t .   Then the  –  i n  a  nu tshe l l  the  

a f f i dav i t  wen t  on  to  say  tha t  Co lone l  Mh longo  to ld  Jouber t  tha t  

Advoca te  J iba  had  sa id  to  h im tha t  I  am no t  a  good  pe rson  to  be  

appo in ted  as  a  –  as  a  Na t iona l  D i rec to r  a t  NPA and  tha t  they  mus t  t ry  –  

he  mus t  t ry  and  ge t  any  d i r t  abou t  me  and  then  I  th ink  tha t  was  the  

who le  p lan  i f  I  may  re f resh  my  memory?  

CHAIRPERSON :   Yes  you  may  do  tha t .  

ADV PAUL JOSEPH PRETORIUS SC :   I f  you  go  to  parag raph 36 .3  i t  

may  no t  be  c lear  on  the  reco rd .  20 

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   Who sa id  wha t  to  whom 

accord ing  to  the  repor t  made by  Mr  Jouber t  to  you acco rd ing  to  the  

repor t  made by  Mr  Jouber t  to  you?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   He sa id  Co lone l  Mh longo 
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d isc losed  to  –  to  Jouber t  tha t  Advoca te  J iba  had to ld  h im tha t  she  d id  

no t  th ink  tha t  I  was  the  co r rec t  person fo r  the  job  o f  the  NDPP and  

accord ing  to  Mhlongo  J iba  sa id  Co lone l  Mh longo  –  he  to ld  Co lone l  

Mh longo  tha t  Advoca te  J iba  and  Mrweb i  shou ld  t ry  –  they  to ld  h im tha t  

he  shou ld  t r y  to  f i nd  some d i r t  on  me as  they had  done  i t  aga ins t  Mr  

S tan ley  Gumede .   Mr  S tan ley  Gumede  i s  a  reg iona l  cour t  mag is t ra te  

based  in  Durban  who  was  t i pped  fo r  –  to  become the  Na t iona l  D i rec tor  

o f  Pub l i c  Prosecu t ions be fore  a  was appo in ted  and  th is  a f f idav i t  te l l s  us  

tha t  they  –  accord ing  to  wha t  Jouber t  sa id  i n  the  a f f id av i t  J iba  and  

Mrweb i  were  i ns t rumen ta l  i n  mak ing  sure  tha t  Mr  Gumede d id  no t  –  was  10 

no t  appo in ted  a t  the  Na t iona l  D i rec tor  o f  Pub l i c  Prosecut i ons  because  

he  was  subsequen t l y  f looded  w i th  compla in ts  and  was  then  inves t iga ted  

by  the  Mag is t ra tes  commiss ion  and  the  Pres iden t  as  a  resu l t  o f  tha t  

dec ided no t  to  appo in t  h im.   Then  the  –  i t  a lso  went  on to  sugges t  tha t  

Mh longo –  Co lone l  Mh longo  d i sc losed  to  Jouber t  tha t  they  had  

apparen t ly  –  they  had  to  fo l low  up  to  some in fo rmat i on  tha t  I  had  

embezz led  o r  misapprop r ia ted  c l ien ts  t rus t  mon ies  wh ich  were  pa id  by  

the  Road  Acc iden t  Fund  and  tha t  in fo rma t ion  i t  sur faces  dur ing  the  

conversa t ion  in  the  reco rd ing  tha t  the  –  Mr  Pre tor i us  has  re fe r red  to .    

ADV PAUL JOSEPH PRETORIUS SC :   In  any even t  th i s  i s  wha t  Mr  20 

Jouber t  sa ys  on  oa th  in  h i s  a f f idav i t  annexed?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   And you have  summar ised  i t?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   Am I  cor rec t?  
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MR MXOLIS I  SAND ILE OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   So  wha t  you  have  spoken  abou t  

now i s  a t tes ted  to  on  oa th  by  Mr  Jourber t  in  Annexure  MN1?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

CHAIRPERSON :   And  you  jus t  re fe r r ed  now to  the  record ing .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  

CHAIRPERSON :   In  the  record ing  i s  i t  Mr  Jouber t  and Co lone l  Mh longo 

who  were  ta l k ing?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

CHAIRPERSON :   And –  and  tha t  –  tha t  i s  –  tha t  i s  a lso  i n  Jouber t ’s  10 

aff i dav i t  o r  i t  –  does i t  –  does  the  conversa t ion  go  beyond?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   No  the  conve rsa t ion  i n  the  

record ing  i s  tha t  i t  i s  Advoca te  –  i t  i s  Co lone l  Mh longo ta l k ing  to  

Jouber t .   He  was no t  aware  tha t  Jouber t  wa s  record ing  h im.  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Then Jouber t  sen t  me  tha t  

record ing .  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   In  the  reco rd ing  Mhlongo  

was te l l ing  h im tha t  J iba  wan ted to  become the  –  wan ted me ou t  o f  t he  20 

– o f  my  pos i t i on  and  tha t  they mus t  work  ha rd  and  –  to  ge t  someth ing  

on  me .  

CHAIRPERSON :   Hm.  

MR MXOLIS I  SANDILE OLIVER NX ASANA :   Espec ia l l y  the  i ssue  o f  the  

Road  Acc iden t  Fund.  
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CHAIRPERSON :   Hm.  

MR MXOLIS I  SANDILE OLIVER NXASANA :   And  Jouber t  had  promi sed 

h im to  hook  h im  up  w i th  peop le  f rom the  Road Acc iden t  Fund  who  were  

go ing  to  g i ve  h im i n fo rma t ion .  

CHAIRPERSON :   Hm.  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   Abou t  my misapprop r ia t ion  

o f  t rus t  funds wh ich  someth ing  tha t  has neve r  happened.   I  have neve r  

even had  a  compla in t  o f  misapprop r ia t ion  o f  t rus t  mon ies  ar i s ing  f rom 

the  Road  Acc iden t  Fund .  

CHAIRPERSON :   Mr  Pre tor i us  you  have  to ld  me  wha t  the  v iew  is  tha t  10 

the  lega l  team has  taken o f  the  record ing .   Un less  –  un less  there  i s  

some requ i rement  tha t  has  no t  been  met  p rocedura l  requ i remen t  in  

te rms  o f  peop le  I  wou ld  l i ke  to  hear  tha t  –  the  record ing .  

ADV JULIE  ANN HOWARD :   Su re  we have go t  i t  ava i lab le .  

CHAIRPERSON :   Ja  –  yes.    

ADV PAUL JOSEPH PRETORIUS SC :   I  asked  fo r  a  t ranscr ip t  to  be  

made .  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   That  shou ld  be  ava i lab le  as  we l l .  

CHAIRPERSON :   Ja .  20 

ADV PAUL JOSEPH PRETORIUS SC :   The record ing  i s  l ess  d i rec t .  

CHAIRPERSON :   Ja .  

ADV PAUL JOSEPH PRETORIUS SC :   Though than  the  a f f i dav i t .  

CHAIRPERSON :   Yes .  

ADV PAUL JOS EPH PRETORIUS SC :   And we  have chosen  to  re l y  on  
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the  a f f idav i t .  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   Bu t  I  –  I  unders tand  tha t…  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   In  the  l igh t  o f  wha t  has jus t  been  

sa id  perhaps  i t  i s  adv isab le .  

CHAIRPERSON :   Ja .  

ADV PAUL JOSEPH PRETORIUS SC :   And we w i l l  make  a r rangements  

to  do  tha t .  

CHAIRPERSON :   Okay  a l r i gh t  thank  you .  10 

ADV PAUL JOSEPH PRETORIUS S C :   Le t  us  then  move  on to  your  

assumpt ion  or  be l i e f  expressed i n  paragraph  38 conce rn ing  the 

in ten t ion  tha t  was  a t t r ibu ted  to  you i n  rega rd  to  re ins ta t ing  c r imina l  

cha rges  aga ins t  the  fo rmer  Pres iden t .   Wou ld  you te l l  the  Cha i r  about  

tha t  and  wha t  you  be l iev e  tha t  Advoca tes  J iba  and  Mrweb i  adv i sed  i n  

tha t  regard?  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   Cha i r  my  be l ie f  –  I  

be l ieved tha t  Advoca te  J iba  an  Mrweb i  in  runn ing  the i r  campaign  to  ge t  

me  removed  f rom the  NPA they  a lso  pedd led  some mis in fo rma t ion  to  

the  Pres ident  tha t  I  i n tended  to  re ins ta te  cha rges  aga ins t  h im.   Tha t  I  20 

say because  every  corner  tha t  I  wen t  to  I  was conf ron ted  by  the  same 

ques t ion .   In  Durban  here  i n  Gauteng  everywhere  peop le  were  ask ing  

me  tha t  they hear  tha t  the  reason why  the  Pres iden t  wan ts  me ou t  i t  i s  

because  I  –  he  was  to ld  tha t  I  in tended  to  re ins ta te  charges  aga ins t  h im 

wh ich  i s  someth ing  tha t  I  had  no t  even  fo rmula ted  the  in ten t i on  to  do  
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because  I  had  no t  even  seen tha t  docke t  i tse l f .   The  docket  a t  the  t ime  

s t i l l  r emained  w i th  Advocate  J iba  and she had  no t  g iven  the  docket  to  

me .  

CHAIRPERSON :   Th i s  i s  now wha t  more  than  e igh t  m onths  s ince  a f te r  

you  had  s ta r ted  as  NDPP you  s t i l l  had no t  been  g i ven  tha t  docket?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

CHAIRPERSON :   Ja .   Had  you  asked  fo r  i t  o r  you  d id  no t  –  had  no t  

asked fo r  i t?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   I  neve r  even  asked fo r  the  

docket .  10 

CHAIRPERSON :   Yes ,  yes .  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   I  d id  no t  even  see  the  

docket  myse l f .  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE OLIVER NX ASANA :   Because  i t  was ve ry  

s t range  because  soon  a f te r  I  was  appo in ted  i t  was  ve ry  s t range  o f  the  

Pres iden t  to  behave  in  the  manner  tha t  he  behaved .   Because  a l l  o f  a  

sudden  he  had  an  a t t i tude  aga ins t  me  he  d id  no t  wan t  to  see  me  a t  a l l  

and  I  go t  tha t  f rom re l iab le  sources .   Peop le  very  c lose  to  h im.   

Because  eve ryone  was  now o f fe r i ng  to  hook  me  up w i th  the  Pres iden t  20 

which  I  found  i t  very  s t range and  th i s  i s  what  I  go t  f rom a l l  those  

peop le  who  were  o f fe r ing  to  hook  me  up  w i th  the  Pres ident .   And  some 

o f  the  peop le  were  very  c lose  to  the  Pres iden t .   Ja .   And  tha t  i s  a l so  –  

a lso  –  i s  a l so  ev idence  by  the  fac t  tha t  we  w i l l  see  as  we  cont inue  w i th  

our  –  w i th  the  ev idence  tha t  the  Pres ident  was  re luc tan t ,  he  d id  no t  
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want  to  see  me up  to  the  po in t  tha t  I  had  to  b r i ng  an  in te rd ic t  when he 

wan ted  to  suspend  me  and  I  i ns i s ted  tha t  I  wan te d  to  see  h im so  tha t  

we  can  d i scuss  be fore  he  can  take  th is  d ras t i c  s tep .  

CHAIRPERSON :   I t  i s  a  –  s t range  why  –  s t range  why  peop le  wou ld  wan t  

to  hook you  up  w i th  the  Pres iden t  when  you  were  appo in ted  by  the  

Pres iden t .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  

CHAIRPERSON :   And i f  he  needed  to  d iscuss any th ing  w i th  you  he  

cou ld  ask  you  to  see  h im anyt ime  and  i f  you  wanted  to  d i scuss  any th ing  

w i th  h im you cou ld  a l so  reques t  to  mee t  h im.  10 

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes  Cha i r  i t  was  –  i t  was 

very  s t range  and  i t  was  a  very  t r y ing  moment  fo r  me  because  soon  a f te r  

I  go t  th i s  rumour  tha t  the  Pres ident  wan ted  to  –  tha t  I  wan ted  to  

re ins ta te  charges aga ins t  the  Pres iden t  and tha t  the  Pres iden t  had th i s  

a t t i tude.   I  con tac ted  the  person who –  who was the  lega l  a dv isor  a t  the  

t ime  Mr  Hu l ley.  

CHAIRPERSON :   Hm.  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   And I  remember  I  had  to  

chase h im a lso .  

CHAIRPERSON :   Hm.  20 

MR MXOLIS I  SANDILE OLIVER NX ASANA :   A t  one  po in t  I  even  –  

because  I  l i ve  i n  Mid rand I  had to  s top  h im a t  the  –  on  the  N1 tha t  i s  

where  there  i s  tha t  res taurant  the  Br i dge  Restauran t .   We  had  to  s top  –  

I  s topped h im the re  and  I  re la ted  to  h im tha t  I  am –  I  have a  prob lem.   

The  th ings  tha t  I  am hear ing  tha t  the  Pres iden t  does  no t  want  to  see me 
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and  can  you  p lease  ar rang e a  mee t ing  tha t  –  so  tha t  we  can  mee t  w i th  

the  Pres iden t  and a l l  the  t ime  even  when  I  met  h im in  Durban  I  wou ld  

a lso  meet  h im in  Durban  and  I  w i l l  te l l  h im the  same th ing .   And he  w i l l  

assure  me tha t  no  the  Pres ident  i s  very  comfor tab le  w i th  your  work .   

There  i s  no th ing .   Do  not  wor ry  about  those rumours .   And  s t range l y  he  

was the  same person who then approached me –  I  was hos t ing  a  

de lega t ion  –  A f r i can  de lega t ion  o f  Prosecutors  i n  –  i n  Sandton and  he 

was the  one  who  then came tha t  n igh t  to  b reak  the  news  tha t  look  the  

Pres iden t  has  dec ided  to  i ns t i tu te  commiss ion  o f  inqu i r y  i n to  your  

f i tness  to  ho ld  o f f i ce .   Wi thout  hav ing  met  the  Pres iden t  a t  tha t  t ime .   10 

Then  I  sa id  we l l  i f  he  has dec ided –  i f  he  has  taken  a  dec i s ion  there  i s  

no th ing  then  tha t  I  can  say.   And  tha t  meet ing  las ted  no t  even more  –  

no t  even  more  than 5  minu tes  then we  par ted  ways .  

CHAIRPERSON :   Yes  thank  you .  

ADV PAUL JOSEPH PRETORIUS SC :   In  paragraph  39  Mr  Nxasana  you  

re fe r  to  a  mee t ing  be tween  you rse l f  and the  Pres ident  a t  a  f la t  i n  

Durban.   Wou ld  you te l l  the  Cha i r  p l ease  wha t  happened a t  tha t  

mee t ing?  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   I t  i s  no t  a  mee t ing  a t  a  f la t  

in  Durban  bu t  I  am re fer r i ng  to  a  f la t  in  Durban he re .   A t  the  meet i ng  20 

tha t  I  had  w i th  the  Pres ident  one  o f  the  mee t ings  a f te r  I  subsequent l y  

had  mee t ings w i th  h im tha t  was  a f te r  I  had ins t i tu ted  tha t  in te rd ic t .   And 

we  ag reed  to  ha l t  the  in te rd ic t  and  we then s ta r ted  the  nego t ia t ions .   I t  

i s  one  o f  the  mee t ings  tha t  we  had  –  I  had  w i th  h im where  he  –  a f te r  I  

exp la ined  myse l f  to  h im tha t  I  am aware  o f  a l l  th is  campaign .   I  to ld  h im 



19 AUGUST 2019 – DAY 147 
 

Page 19 of 195 
 

of  a l l  th i s  campaign .   Th is  campaign  s ta r ted  be fore  I  even  came to  the  

o f f i ce  a f te r  he  had  made  the  announcement  tha t  I  was appo in ted  as  the  

NDPP.   Then  I  remember  he  sa id  to  me  you  know one  o f  the  th i ngs  

peop le  have  to ld  h im abou t  me i s  tha t  I  was  meet i ng  Mr  Ngcuka,  

Ngcuka –  Bu le lan i  Ngcuka who i s  the  f i r s t  Na t i ona l  D i rec to r  o f  Pub l i c  

Prosecut i ons and he  sa id  the  in fo rma t ion  tha t  he  heard  i s  tha t  I  was  

mee t ing  Ngcuka  a t  a  cer ta in  f la t  in  Durban  and  tho se  peop le  were  even  

prepared to  go  and show h im the  f l a t  where  Ngcuka and  I  wou ld  mee t .   

And he  then  sa id  to  me  you  know [A f r i can  language ]  once  a  person  

men t ions  the  name o f  tha t  person  –  o f  Ngcuka  I  s imp ly  go  crazy  10 

because  tha t  person  re fe r r ing  to  Mr  Ngc uka  he ha tes  h im –  Ngcuka  

ha tes  the  Pres iden t .  

ADV PAUL JOSEPH PRETORIUS SC :   R igh t  so… 

CHAIRPERSON :   So  –  I  am sor ry  Mr  Pre tor ius .   Are  you  say ing  tha t  a t  

tha t  meet i ng  …  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  

CHAIRPERSON :   You ac tua l l y  to ld  the  Pres iden t  abou t  the  campaign  

wh ich  you  came to  know a f te r  assuming  du ty  as  NDPP tha t  you  say  was 

be ing  pursued  by  Ms  J iba  and  Mr  Mrweb i?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  20 

CHAIRPERSON :   Inc lud ing  -  d id  you  a lso  te l l  h im abou t  wha t  

Mr  Jouber t ’ s  a f f idav i t  says  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Hm.  

CHAIRPERSON :   Or  no t  i n  de ta i l?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Cha i r  I  wou ld  have  to ld  
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h im as  we l l  every th ing  …  

CHAIRPERSON :   Hm, hm.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   And  because  I  -  remember  

tha t  I  gave h im a l so  -  the  reco rd ing  I  gave h im.   The record ing  tha t  we 

are  ta l k ing  about .  

CHAIRPERSON :   Oh  you  gave  h im a  record ing?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   The  -  the  -  yes .   The  

a f f i dav i t  I  gave  h im.  

CHAIRPERSON :   Mr  Jouber t ’s  a f f i dav i t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  10 

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I  gave  h im a  -  a  lever  a rch  

f i le .  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   And th i s  mee t ing  tha t  you  a re  ta lk i ng  abou t  a re  you  

ab le  to  remember  roundabou t  when i t  -  i t  was?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Cha i r  I  w i l l  no t  be  in  a  

pos i t ion  to  remember  tha t  mee t ing .  

CHAIRPERSON :   To  remember,  j a .  20 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Because -  and  I  -  I  … 

CHAIRPERSON :   Bu t  the  -  you brought  the  app l i ca t ion  to  i n te rd ic t  your  

-  I  th ink  your  suspens ion?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes  be fore  I  -  be fore  I  

( in te rvenes) .  
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CHAIRPERSON :   You -  you  brough t  tha t  app l i ca t ion  somet ime  in  2014?  

Is  i t  no t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA:   Yes .   In  2014 ,  yes .  

CHAIRPERSON :   In  the  second  ha l f  o f  the  yea r?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   Yes.   So  you r  mee t ing  w i th  h im wou ld  have  been  i n  

the  second  ha l f  o f  2014?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t  Ch a i r.  

CHAIRPERSON :   Ja .   Okay,  a l r igh t .   Thank  you .  

ADV PAUL JOSEPH PRETORIUS SC :   So  i f  we may  jus t  summar ise  fo r  10 

the  record  Mr  Nxasana .   Du r ing  the  la t te r  mon ths  o f  2014 you  met  w i th  

the  fo rmer  Pres ident?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t .  

ADV PAUL JOSEPH PRETORIUS SC :   A t  tha t  mee t ing  you  wou ld  have  

in fo rmed h im o f  de ta i l s  o f  wha t  you re fe r red  to  as  the  campaign  to  have 

you  removed  or  no t  appo in ted  as  Na t iona l  D i rec tor  o f  Pub l i c  

Prosecut i ons?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   Amongst  those  de ta i l s  wou ld  

have  been  the  in fo rma t ion  g i ven to  you  by  Mr  Jouber t  to  wh ich  you  20 

have  jus t  tes t i f ied?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   One  o f  the  mat te rs  tha t  was  

d iscussed  a t  the  mee t ing  w i th  the  Pres ident  i s  re fe r red  to  in  paragraph  

39  o f  your  a f f i dav i t  …  
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MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   And i t  i s  apparen t  tha t  the  

Pres iden t  had  been  to ld  tha t  you  had  been  mee t ing  w i th  the  fo rmer  

D i rec tor  o f  the  NDPP -  Advoca te  Bu le lan i  Ngcuka?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   And you  to ld  the  Pres iden t  

cor rec t l y  as  I  unders tand i t  tha t  th i s  was fa l se  in fo rma t ion  and the  

Pres iden t  was  be ing  mis led  by  someone?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  co r rec t  Cha i r.   

Even  more  so  because even  to  th i s  da te  I  have neve r  even ta lked  w i th  10 

Mr  Ngcuka .   We have  neve r  even met .   We have never  even exchange d 

-  exp la in  -  p l easant r i es  fo r  tha t  -  fo r  tha t  ma t te r.  

ADV PAUL JOSEPH PRETORIUS SC :   R igh t .   Wha t  d id  you  conc lude  in  

re la t ion  to  the  conduc t  o f  Advocates  J iba  and Mrweb i  and your  

appo in tment  o r  con t inued occupa t ion  o f  the  pos t  o f  NDPP?  

CHAIRPERSON :   I  am so r ry  Mr  Pre to r i us .   I  am in te r rup t i ng  you .   

Be fo re  we ge t  there  I  am s t i l l  i n te res ted  in  your  mee t ing  w i th  the  

Pres iden t  … 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Pres iden t .  

CHAIRPERSON :   A t  tha t  t ime .   You  a re  te l l  h im  these  th ings and  -  and  20 

he te l l s  you th a t  he  had  been to ld  tha t  you were  mee t ing  w i th  

Mr  Ngcuka  in  a  f la t  i n  Durban?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes  Cha i r.  

CHAIRPERSON :   Now you -  you  sa id  ear l ie r  on  tha t  you  had  heard  

rumours  …  
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MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   Tha t  the  Pres iden t  had  been  to ld  tha t  you  were  go ing  

to  re ins ta te  charges aga ins t  h im.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   Now the  i n fo rma t ion  tha t  the  Pres iden t  to l d  you  a t  

tha t  meet i ng  namely  tha t  he  had  been to ld  tha t  you  were  mee t ing  w i th  

Mr  Bu le lan i  Ngcuka  i n  a  f la t  in  Durban  appears  to  me  to  suggest  tha t  he  

may  have been to ld  indeed  tha t  you  were  cons ide r ing  re ins ta t ing 

cha rges  aga ins t  h im because remember  tha t  Mr  Bu le lan i  Ngcuka was  

the  NDPP when -  who had  -  was the  f i rs t  NDPP …  10 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes  Cha i r.  

CHAIRPERSON :   And there  had  been  j udgments  tha t  dea l  w i th  th ings 

re la t ing  to  h im and  the  fo rmer  Pres ident  and  so  on .   So  d id  he  ind i ca te  

whe ther  he  had  a l so  been to ld  tha t  you  were  cons ide r ing  re ins ta t ing  

cha rges  a ga ins t  h im or  d id  he  no t  go  tha t  fa r?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   No he  d id  no t  go  tha t  fa r  

Cha i r.  

CHAIRPERSON :   Yes.   Yes .   I t  seems to  me  tha t  i f  you  -  i f  he  -  i f  he  

was to ld  tha t  you were  meet i ng  w i th  Mr  Ngcuka  and  i f  he  d id  no t  l i ke  

tha t  i t  i s  poss ib le  tha t  he  migh t  have  though t  tha t  maybe you  were  20 

cons ider i ng  someth ing  l i ke  tha t  o r  i t  may  be  tha t  as  par t  o f  the  s to ry.   

Otherw ise  why  wou ld  i t  be  re levant  tha t  he  be  to ld  tha t  you  were  

mee t ing  w i th  Ngcuka?  Are  you  ab le  to  say anyth ing?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   That  was  my  conc lus ion  

Cha i r.  
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CHAIRPERSON :   Tha t  was  your  conc lus ion?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   That  -  tha t  was  my  

conc lus ion  Cha i r.  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   In  fac t  to  me  when  he  sa id  

tha t  to  me  i t  appeared as  a  conf i rma t ion  o f  what  I  was  te l l ing  h im.   That  

I  was  -  I  was  aware  o f  the  -  o f  the  rumour  tha t  i s  mak ing  rounds 

because  I  to ld  h im tha t  I  am aware  o f  the  rumour  tha t  i s  mak ing  round  

and  I  know tha t  i t  i s  Advocates  J iba  and Mrweb i  who  to ld  h im tha t  he  

wou ld  -  tha t  I  in tended to  in  -  to  re ins ta te  cha rges  aga ins t  h im.  10 

CHAIRPERSON :   So  you  d id  te l l  h im tha t  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   One -  par t  o f  the  rumours  tha t  you had heard  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA:   Yes .  

CHAIRPERSON :   Was tha t  he  had  been  to ld  tha t  you  were  go ing  to  

re ins ta te  cha rges  aga ins t  h im?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes  I  d id  te l l  h im.  

CHAIRPERSON :   Ja  and  wha t  was  h i s  react i on  to  tha t  pa r t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   And one o f  the  reac t i ons 

was -  was  tha t  he  was to ld  tha t  -  yes  -  tha t  he  was to ld  tha t  I  am 20 

meet ing  w i th  Mr  Ngcuka  -  w i th  Mr  Ngcuka in  a  ce r ta in  f l a t  i n  Durban 

and  those  peop le  are  even prepared to  -  to  go  and show me.   In  fac t  

Cha i r  the  who le  scenar io  b rand ed me  as a  pe rson  who was prepared  to  

even  do  anyth ing .  

I  remember  when  we  t r ied  to  have  a  -  ano ther  mee t ing  -  a  
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fo l low up mee t ing .   I  th ink  some peop le  p i cked up  tha t  we were  mee t ing 

because  the  f i r s t  meet ing  tha t  we  had  we  had  the  mee t ing  in  the  K ing ’s  

house  in  Durban …  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   And I  th i nk  some peop le  

mus t  have  p i cked  up  o r  tha t  i n fo rmat i on  mus t  have  leaked  tha t  he  

acceded  to  mee t ing  me  and  I  go t  the  impress ion  tha t  there  were  peop le  

who  were  pu t t ing  p resume on  h im tha t  he  shou ld  no t  mee t  w i th  me .  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I  remember  a t  one po in t  10 

tha t  when he  was  re luc tan t  to  meet  w i th  me  I  sa id  to  one o f  the  persons  

tha t  was c lose  to  h im tha t  he  must  no t  wor ry  because  he -  he  was  to ld  

tha t  the  in fo rma t ion  tha t  I  was  to ld  -  I  was  g i ven  is  tha t  I  w i l l  come 

there  w i red  and I  wou ld  be  …  

CHAIRPERSON :   To  record  h im?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   To  record  h im and I  even 

joked  and sa id  to  -  to  tha t  person  go  and te l l  h im tha t  I  do  no t  mind  

mee t ing  h im naked  because  I  w i l l  no t  have w i res  w i th  me .  

CHAIRPERSON :   Okay.   So  -  bu t  when you sa id  to  h im you had been 

to ld  tha t  he  had  been to ld  o r  you heard  a  rumour  tha t  he  had been to ld  20 

tha t  you were  go ing  to  re ins ta te  cha rges  aga ins t  h im.   D id  he  deny  

hav ing  been to ld  tha t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   He  -  he  d id  -  he  ne i the r  

den ied  nor  admi t  i t .   He  d id  no t  deny  o r  ( i n te rvenes) .  

CHAIRPERSON :   He ne i the r  den ied  nor  admi t  i t  …  
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MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   Bu t  he  responded  by  say ing  he  had been to ld  tha t  you 

were  mee t ing  w i th  Mr  Ngcuka?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes.   I  am mee t ing  w i th  

Mr  Ngcuka .  

CHAIRPERSON :   In  a  f la t  in  Durban?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

CHAIRPERSON :   Okay,  a l r igh t .   Thank  you .   I  in te r rup ted  you  

Mr  Pre tor i us  when you wan ted  to  …  

ADV PAUL JOSEPH PRETORIUS SC :   Yes Cha i r.  10 

CHAIRPERSON :   Ta l k  abou t  …  

ADV PAUL JOSEPH PRETORIUS SC :   C lear l y  f rom the  exchange  now i t  

appears  c lea r  tha t  the  mis in fo rmat i on  con ce rn ing  the  re ins ta temen t  o f  

c r imina l  charges  and  the  mis in fo rma t ion  as  a l leged  in  re la t i on  to  the  

mee t ings  w i th  the  fo rmer  NDPP a re  indeed re la ted  and  cons i s ten t  as  i n  

mis in fo rma t ion .  

CHAIRPERSON :   Maybe  jus t  to  round  th i s  o f f  I  am no t  sure  i f  I  

unders too d cor rec t l y.   When you  were  speak ing  to  h im -  tha t  i s  the  

Pres iden t  -  and te l l ing  h im abou t  the  rumour / rumours  tha t  you  had  

heard  d id  you  say  -  a  few  minu tes  ago  d id  you  say  tha t  you  to ld  h im 20 

tha t  you  knew who  was  -  who  had  to ld  h im tha t?  

MR MXOLIS I  SANDIL E OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

CHAIRPERSON :   Wha t  d id  -  who  d id  you say  you  knew had  to ld  h im 

tha t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I  to ld  h im tha t  I  knew i t  
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was J iba  and Mrweb i .  

CHAIRPERSON :   And  wha t  was  h i s  reac t ion  to  tha t  par t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   He -  he  d id  no t  -  he  d id  no t  

deny  … 

CHAIRPERSON :   He d id  no t  say  any th ing?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   Okay,  a l r igh t .   Thank  you.  

ADV PAUL JOSEPH PRETORIUS SC :   You make  some comments  

exp ress ing  you r  o wn v iews  abou t  the se  c i r cumstances  in  pa ragraph  40.   

Was  the re  any reason  you  cou ld  no t  have worked toge ther  w i th  10 

Advoca te  J iba  i n  the  NDPP?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Cha i r  even now -  and 

peop le  tha t  a re  very  c lose  to  me  I  a lways  te l l  them tha t  m y  v iew  was  

tha t  -  and  I  have  to ld  J iba  herse l f  tha t  there  was  no  reason  tha t  J iba  

and  I  cou ld  no t  work  toge ther  p ro fess iona l l y  and I  s t i l l  ho ld  the  same 

v iew  even  to  th i s  day  bu t  the  -  I  came to  the  conc lus ion  tha t  the  reason 

why tak ing  i n to  cons idera t i on  the  a f f i dav i t  deposed to  by  Jouber t  and 

the  reco rd ings  i t  became ve ry  c lea r  to  me  tha t  J iba  was resen t fu l  

because  in  tha t  a f f i dav i t  you  w i l l  see  tha t  Co lone l  Mh longo  says  tha t  i t  

i s  no t  -  J i ba  sa id  i t  i s  no t  tha t  he  ha tes  me  o r  she  ha tes  me  or  she i s  20 

aga ins t  me  because  she  d id  no t  know me and  I  a lways  te l l  peop le  tha t  

she  had  no  reason  to  ha te  me.  

I  do  no t  ha te  J iba .   She does  no t  ha te  me because  we d id  no t  

know each o the r  bu t  the  prob lem i s  tha t  she  was  ac t ing  in  tha t  pos i t ion  

fo r  a  l ong per iod .   I  th ink  o f  a  yea r  and the  hopes had  been  c rea ted  and 
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I  then  go t  in fo rmat i on  tha t  when  I  was  appo in ted  the  Min is te r  o f  Jus t i ce  

then Min is te r  Radebe -  Mr  Radebe -  Je f f  Radebe -  had  promised  her  

tha t  she w i l l  -  he  was -  she wou ld  be  recommend -  he  was  go ing  to 

recomme nd  her  such  tha t  I  was  to ld  tha t  he  had  prepared  a  

memorandum to  the  Pres iden t .  

In  fac t  tha t  in fo rma t i on  I  was  to ld  by  Mr  Hu l ley  h imse l f  tha t  

the  reason why  J iba  i s  ac t ing  the  way she i s  ac t i ng  i s  because 

Mr  Radebe had prepared  an  a f f idav i t .   He was …  

CHAIRPERSON:   A memorandum.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   A memorandum -  sor ry.   A 10 

memorandum -  a  memorandum …  

CHAIRPERSON :   Recommending .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Recommending  

Advoca te  J iba  fo r  the  pos i t ion .  

CHAIRPERSON :   And  you  say  th i s  in f o rma t ion  you  were  g iven  by  

Mr  Hu l ley.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Mr  Hu l ley  h imse l f  yes .  

CHAIRPERSON :   Who was adv isor  to  -  lega l  adv i sor  to  the  Pres iden t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   To  the  Pres ident  yes .  

CHAIRPERSON :   Yes.   Huh-uh .   So am  I  cor rec t  in  unders tand ing  you  20 

to  be  say ing  tha t  you do  no t  th ink  now and you  d id  no t  th i nk  then  tha t  

wha teve r  Ms  J iba  might  have done aga ins t  you i n  te rms o f  the  

campaign  tha t  you say she was  pursu ing  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSO N:   You  say  i t  was  no t  because  she  ha ted  you?  
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MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes  Cha i r.   I t  -  i t  …  

CHAIRPERSON :   I t  was  s imp ly  because she was  -  she  wan ted  the  

pos i t ion  to  wh i ch  you  had  been  appo in ted  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

CHAIRPERSON :   Which  she  had  hoped  wou ld  be  g i ven to  her?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

CHAIRPERSON :   Tha t  i s  wha t  you are  say ing?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .   I t  was  no t  pe rsona l .  

CHAIRPERSON :   I t  was  no t  persona l?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I t  was  no t  persona l .  10 

CHAIRPERSON :   Hm.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I t  was  no t  persona l  a t  a l l .  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I  th i nk  a l l  tha t  she  was  

do ing  in  -  in  fac t  i n  th e  a f f i dav i t  i f  -  i f  one reads the  a f f idav i t  -  the 

a f f i dav i t  o f  -  o f  Jouber t .   He  says tha t  Co lone l  Mh longo  to ld  h im tha t  

J iba  sa id  they  w i l l  do  wha t  they had  done to  -  to  Mr  … 

CHAIRPERSON :   Mr  S tan ley  Gumede .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   To  Mr  Gumede .  

CHAIRPERSON :   Hm.  20 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   She d id  no t  know me.   I  

d id  no t  know he r.   She had  no  reason  rea l l y  to  …  

CHAIRPERSON :   Hm.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   D ig .   The  on l y  th ing  tha t  

she  was  in te res ted  i n  and  the  a f f idav i t s  even say so  tha t  i f  I  am -  in  
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fac t  i n  the  a f f idav i t  o f  Jouber t  he  says Advoca te  J iba  sa id  i t  was  no t  he r  

in ten t ion  to  embarrass  me  bu t  to  ge t  to  f ind  d i r t  aga ins t  me  so  tha t  the  

Pres iden t  w i l l  take  a  dec i s ion  to  remove me  and  she  w i l l  s tand  a  

chance  to  -  to  ge t  appo in ted  or  to  con t inue ac t ing  as  the  NDPP.  

ADV PAUL JOSEPH PRETORIUS SC :   Yes.   We wi l l  come back to  tha t  

a f te r  the  shor t  ad journmen t  Cha i r.   We  have  now a  t ransc r ip t  o f  a  

por t ion  o f  the  -  the  re levan t  por t ion  o f  the  conversa t ion  …  

CHAIRPERSON :   Okay.  

ADV PAUL JOSEPH PRETORIUS SC :   And we  w i l l  p lay  i t  …  

CHAIRPERSON :   Okay.  10 

ADV PAUL JOSEPH PRETORIUS SC :   And come back  to  these i ssues  

… 

CHAIRPERSON :   Hm.  

ADV PAUL JOSEPH PRETORIUS SC :   A f te r  the  sho r t  ad jou rnmen t .  

CHAIRPERSON :   Hm.  

ADV PAUL JOSEPH PRETORIUS  SC:   How in  your  mind  d id  th i s  

campaign  as  you  have re fe r red  to  i t  cu lmina te?   In  wha t  event  d id  th i s  

campaign  cu lmina te?   You re fe r  to  tha t  in  paragraph 41 .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Th is  who le  campaign  Cha i r  

cu lminated  in  the  Pres iden t  tak ing  a  dec i s i on  to  es tab l i sh  a  Commiss ion  20 

of  Inqu i r y  to  look  i n to  my  f i tness  to  ho ld  o f f i ce  o f  the  Nat i ona l  D i rec tor  

o f  Pub l i c  Prosecu t ions.  

ADV PAUL JOSEPH PRETORIUS SC :   And dur i ng  you r  o f f i ce  -  per iod  o f  

o f f i ce  -  as  NDPP what  was the  s ta te  o f  a f fa i r s  w i th in  the  o rgan isa t ion  

and  wha t  s teps  d id  you  take  to  dea l  w i th  wha t  you  found?  
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MR MXOLIS I  SANDILE  OLIVER NXASANA :   Cha i r  as  a  resu l t  o f  a l l  

wha t  was go ing  on  and th i s  campaign  I  -  I  fe l t  a lso  tha t  the  -  some s ta f f  

-  sen io r  s ta f f  members  o r  s ta f f  -  NPA s ta f f  we re  be ing  used to  -  to  

pursue  th is  campaign  wh ich  I  -  I  found  unaccep tab le  and  th is  was  -  I  

remember  the re  was  a  -  a  t ime  a l so  where  I  l i s tened  on Rad io  702  a  

guy  who  was employed  a t  NPA.  

H is  name was  -  I  th i nk  i t  i s  P r ince  Moko ted i  -  who  was  then  

te l l ing  the  -  the  wor ld  tha t  there  are  two  fac t i ons a t  NPA and  he then  

sa id  tha t  he  and  o the rs  -  I  th ink  J iba  and -  and Mrweb i  and o the rs  tha t  I  

do  no t  know -  I  -  a re  rega rded as  the  Zuma peop le  and  I  -  I  found tha t  10 

d is tas te fu l  because  I  have neve r  be longed to  any  f ac t ion  a t  NPA and I  

was  no t  aware  o f  any  fac t ion  bu t  wha t  was  happen ing  when  they  were  

us ing  -  espec ia l l y  h im a l so  he  was  used .  

Mr  Mokoted i  in  -  i n  my  pu rsu i t  because  a t  one  s tage  he  came 

up w i th  in fo rma t ion  tha t  he  was invest i ga t ing  me  o f  two murde r  

cha rges .   I  -  I  d id  no t  even  know wha t  he  was  ta lk i ng  abou t .   We  asked  

h im abou t  tha t  and  I  sa id  to  h im I  d id  no t  wan t  to  i n te r fe re  w i th  wha t  he  

was  do ing  because  i t  was  par t  o f  h i s  invest i ga t ions  bu t  I  found  -  I  fe l t  -  

I  exp ressed  my  concern  tha t  I  do  no t  th in k  tha t  he  -  he  was  su i tab le  to  

conduc t  an  inves t iga t ion  o f  tha t  na tu re  aga ins t  me as  the  head o f  the  20 

i ns t i tu t i on  bu t  never the less  I  sa id  to  h im I  d id  no t  wan t  to  in te r fe re  w i th  

h im.  

CHAIRPERSON :   I  am sor ry.   Who  was  invest i ga t ing?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I t  was  Mr  Pr i nce  Moko ted i .  

CHAIRPERSON :   Okay.  
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MR MXOLIS I  SANDILE  OLIVER NXASANA :   Who  was  la te r  on  -  I  th i nk  

-  was l a te r  on  -  he  l a te r  res igned a t  NPA when he was hau led  be fo re  a  

d isc ip l inary  hear ing .   He res igned  and  was l a te r  on  appo in ted  as  I  saw -  

I  read  in  the  -  the  med ia  tha t  he  was  appo in ted  as  head o f  the  Hawks i n  

Gau teng .   I  do  no t  know whe the r  he  i s  s t i l l  t he  head o f  the  Hawks  the re .  

Then  I  -  I  became worr ied  when  members  o f  the  -  the  s ta f f  o f  

the  NPA were  a lso  used and I  then dec ided  to  conduct  inves t iga t ions a t  

-  a t  NPA because  I  fe l t  tha t  th is  was  in te r fe r ing  w i t h  the  s tab i l i ty  o f  the  

NPA.   I  espec ia l l y  a t  the  sen io r  management  leve l .   I  then  ob ta ined  the  

-  the  op in ion  f rom Sen io r  Counse l ,  Pa t r i ck  E l l i s  -  rega rd ing  the  va r ious 10 

cr i t i c i sms  by  the  H igh  Cour ts  and  the  Supreme Cour t  o f  Appea l  aga ins t  

Advoca te  J iba ,  Advocate  Mrweb i  and  Advoca te  Mzinya th i .  

I  a l so  then  appo in ted  the  Fac t  F ind ing  Commiss ion  headed  by  

the  re t i red  Jus t ice  o f  the  Cons t i tu t iona l  Cour t  Jus t i ce  Yacoob  to  l ook 

in to  the  i ns tab i l i t y  and  the  leakage o f  in fo rma t ion  a t  NPA.   I  a lso  

prepared  the  memorandum tha t  …  

ADV PAUL JOSEPH PRETORIUS SC :   Be fore  you  go  there .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   In  re la t ion  to  the  Yacoob inqu i ry.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  20 

ADV PAUL JOSEPH PRETORIUS SC :   D id  you  g i ve  any ins t ruc t ions  to  

Advoca tes  J iba  and  Mrweb i?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Cha i r  I  gave  ins t ruc t i ons to  

eve ryone.   I  gave  ins t ruc t i ons to  everyone to  coopera te  w i th  t he  -  tha t  

inqu i ry  o f  Jus t i ce  Yacoob even  myse l f  bu t  we -  Jus t i ce  Yacoob found 
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res i s tance w i th  Advoca te  Mrweb i  and  Advoca te  J iba .   They re fused to  

par t i c i pa te  desp i te  my  repeated  ca l l s  tha t  they  shou ld  do  so .   They 

f la t l y  re fused .  

CHAIRPERSON :   The -  the  purpose  o f  tha t  i nqu i r y  d id  you  say i t  was  to  

es tab l i sh  wha t  the  causes o f  the  ins tab i l i ty  and a t  the  NPA were .   Is  

tha t  wha t  you  sa id?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes  Cha i r.   There  was  

some ins tab i l i t y  a t  the  NPA a t  the  t ime  and there  were  med ia  l eakages  

a t  the  t ime  and  I  wanted  the  -  Jus t i ce  Yacoob  to  invest i ga te  who  -  who 

are  beh ind  a l l  o f  th i s  and  a l so  to  come up  w i th  recommendat i ons  wha t  10 

shou ld  be  -  wha t  shou ld  happen .   A l so  inc lud ing  the  cr i t i c i sms  obv ious ly  

by  the  cour ts  -  what  ac t ion  had to  be  taken over  and  above  the  op in ion  

tha t  one  had  sou rced  f rom the  -  f rom sen ior  counse l .  

CHAIRPERSON :   So  you  say  the re  were  ce r ta in  j udgmen ts  o f  H igh  

Cour ts  and  the  Supreme Cour t  o f  Appea l  where  the  th ree  advoca tes  -  

namely  J iba ,  Mrweb i  and Mzinya th i  -  d i f f e ren t  cou r ts  o f  the  th ree  had 

cr i t i c i sed  some -  some o f  them.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t .  

CHAIRPERSON :   Each  one cr i t i c i s ing  e i the r  where  maybe one  

cr i t i c i s ing  a l l  th ree  or  c r i t i c i s i ng  two.   Ano the r  one  c r i t i c i s i ng  ano ther  20 

one  and  then the  Supreme Cour t  o f  Appea l  and  you  took  these 

judgmen ts .   You gave to  sen ior  counse l  and asked  fo r  an  op in ion  as  to  

whe ther  the re  i s  anyth ing  tha t  shou ld  be  done  about  tha t .   I s  tha t  r i gh t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

CHAIRPERSON:   You  got  tha t  op in ion  …  
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MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   And then you  asked Jus t ice  Yacoob to  l ook a t  the  

ins tab i l i t y  a t  the  NPA and  the  l eaks  in  -  o f  in fo rma t ion  tha t  was  happen 

-  tha t  were  happen ing  in  the  NPA and  es tab l i sh  the  cause the re  -  

causes  the reo f  and  make  recommendat i ons  as  to  wha t  shou ld  be  done 

to  dea l  w i th  the  ins tab i l i t y  and the  l eaks .   Is  tha t  cor rec t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

CHAIRPERSON :   Okay.   Thank  you .  

ADV PAUL JOSEPH PRETORIUS SC :   Then  you  were  abou t  to  re fe r  to  

a  memorandum prepared  by  Advoca te  Ne l?  10 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   Wha t  pos i t ion  d id  Advoca te  Ne l  

occupy  a t  the  t ime?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Advoca te  Gerhard  Ne l  was  

a  lega l  adv i so r  i n  my  o f f i ce .  

ADV PAUL JOSEPH PRETORIUS SC :   R igh t  and was tha t  memorandum 

s igned  by  someone  e lse  o ther  than  Advocate  Ne l?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .   I  had  ins t ruc ted  -  

(background no i se )  sor r y  -  I  had  ins t ruc ted  Mr  -  Advoca te  Gerhard  Ne l  

to  p repare  tha t  memorandum on  my  beha l f  bu t  sho r t l y  a f te r  he  had 20 

prepared  i t  I  le f t .   I  took  leave  o f  o f f i ce  -  I  th i nk  -  fo r  two  days .   I  

appo in ted  Mr  Ho fmeyr  to  ac t  wh i l s t  I  was  on  l eave  and  Mr  Hofmeyr  

s igned  o f f  the  memorandum and sen t  i t  to  the  Min is te r  -  

Min i s te r  Masutha .  

ADV PAUL JOSEPH PRETORIUS SC :   R igh t .   Is  tha t  memorandum 
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at tached  to  your  s ta temen t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t .  

ADV PAUL JOSEPH PRETORIUS SC :   Wou ld  you  l ook  a t  page  34  

p lease?  

CHAIRPERSON :   I  see  an  a f f idav i t  on  page 34  Mr  Pre to r ius .  

ADV PAUL JOSEPH PRETORIUS SC :   Yes.   The  memorandum tha t  you 

re fe r red  to  was  tha t  t ransposed  in to  an  a f f idav i t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Cha i r  the  -  the  a f f i dav i t  

tha t  Mr  Pre tor ius  i s  re fe r r i ng  me  to  i s  an  a f f i dav i t  tha t  was deposed  to  

by  Mr  Hofmeyr  i n  the  H igh  Cour t  Western  Cape D iv i s ion  bu t  i t  re fe rs  10 

l a rge ly  on  the  memorandum tha t  he  s igned .  

CHAIRPERSON :   I t  con ta ins  the  same in fo rmat i on  tha t  was  in  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   The  same in fo rmat ion  in  

here .  

CHAIRPERSON :   In  the  memorandum?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   Okay.  

ADV PAUL JOSEPH PRETORIUS SC :   You say i n  pa ragraph  43.3 :  

“The  a f f idav i t  Annexure  MN2 wh ich  appears  a t  page  

34  and  f o l low ing  dea ls  w i th  c i rcumstances re levan t  20 

to  the  memorandum.”  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   So  do  I  unders tand i t  co r rec t l y.   

The  memorandum p repared  by  Advoca te  Ne l  con ta ins  cer ta in  

in fo rma t ion  wh ich  was  taken  then by  Mr  Wi l l ie  Ho fmeyr  and  then  pu t  
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i n to  h is  a f f i dav i t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   Wou ld  you l ook  a t  page 34?  I s  

tha t  the  a f f i dav i t  you  are  re fe r r ing  to?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   R igh t .   We  wi l l  dea l  w i th  

excerp ts  f rom tha t  to  the  ex ten t  necessary  la te r.   D id  you  have  dea l ings  

w i th  the  Genera l  Counc i l  o f  the  Bar  concern ing  the  conduc t  o f  

Advoca tes  J iba ,  Mrweb i  and a lso  Mzinyath i?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes  Cha i r  based  on  the  10 

op in ion  tha t  I  rece ived  f rom Sen ior  Counse l ,  Pat r i ck  E l l i s .   Then  I  

re fe r red  cor respondence  to  the  Genera l  Counc i l  o f  the  Bar  ask ing  them 

to  i nves t iga te  the  conduc t  o f  the  -  o f  i t s  members  -  Advoca tes  J iba ,  

Mrweb i  and  Advocate  Mzinya th i  based on the  cr i t i c i sms  leve l led  by  -  

aga ins t  them by  the  var ious  cou r ts .  

ADV PAUL JOSEPH PRETORIUS SC :   And  s t i l l  enumera t ing  the  s teps  

tha t  you  took  to  address  the  i ns tab i l i t y  w i th in  the  NPA as  y ou  descr i be  

i t .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Ja .  

ADV PAUL JOSEPH PRETORIUS S C :   D id  you  take  any  s teps  to  20 

improve  the  re la t i onsh ip  be tween yourse l f  and  Advoca tes  J iba ,  Mrweb i  

and  Ms Mzinya th i?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes  Cha i r.   I  -  I  d i d .   I  

remember  even  a t  one s tage  I  t r ied  to  -  rea l l y  to  -  to  be  open  to  them.   

I  t r ied  to  reach  ou t  to  them.   Advoca te  J iba  a t  one  s tage  I  even 
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sugges ted  to  her  tha t  perhaps  we  -we  jus t  needed  to  go  ou t  j us t  me  and  

he r.   Ou t  fo r  -  fo r  tea  o r  co f fee  and  jus t  d iscuss  and  have  a  f rank  

d iscuss ion  abou t  ou rse l ves  and  Advoca te  Mrweb i  I  t r i ed  my  bes t  to  

reach  ou t .   I  …  

CHAIRPERSON :   Wel l  what  -  wha t  was  the  response  f rom Ms  J iba  

be fore  you  go  to  ( i n te rvenes)?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   No she smi led .  

CHAIRPERSON:   Hm.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   She  jus t  smi led  Cha i r.  

CHAIRPERSON :   Oh .  10 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   She  smi led  and  she …  

CHAIRPERSON :   She -  she d id  no t  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Ja .  

CHAIRPERSON :   Say  any th ing  o ther  t han j us t  smi le?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   She d id  no t  say  any th ing .   

She j us t  smi l ed ,  yes .  

CHAIRPERSON :   Yes .   Okay.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Ja .   Advoca te  -  

Advoca te  Mrweb i  I  -  I  remember  we even had  a  -  a  t r ip  to  London .   

There  I  wou ld  w i thou t  fa i l  eve ry  morn ing  come to  the  break fas t ,  go  and 20 

greet  h im pe rsona l l y.   We wou ld  ea t  toge ther  w i th  o the r  members  o f  -  o f  

the  -  tha t  were  …  

CHAIRPERSON :   The  de legat i on .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   O f  the  de legat i on  and  he  

w i l l  s i t  a lone .   I  w i l l  approach  h im.   I  w i l l  exchange  p leasan t r ies .   I  t r ied  
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to  accommoda te  h im bu t  to  my  d ismay  I  -  I  though t  tha t  th ings  were  -  

were  okay  -  were  ge t t i ng  on  ve ry  we l l  bu t  then I  subsequen t ly  l earn t  

tha t  he  cas t iga ted  one o f  the  de lega tes  -  de lega t ion  wh o -  who he  had 

seen  in  my  company  around  there .  

He cas t iga ted  h im fo r  suck ing  up  to  me  and I  -  bu t  I  d i d  no t  

even taken  an  i ssue  about  -  about  tha t  bu t  I  con t inued  to  t rea t  h im as  a  

-  as  a  p ro fess iona l  and  a l so  as  a  co l l eague .   A t  no  s tage  d id  I  shout  a t  

h im.  

CHAIRPERSON :   When  you  approached  h im every  morn ing  wh i le  you  

were  i n  London a t  b reak fas t  and  you  wou ld  gree t  h im and  as  you  say  10 

exchange  -  I  do  no t  know -  exchange  p leasan t r i es .   Wel l  tha t  i s  how 

you  pu t  i t  bu t  wha t  was  the  response f rom h im?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Cha i r  -  Cha i r  

Advoca te  Mrweb i  i s  such a  ve ry  n i ce  pe rson .   Such tha t  I  wou ld  ask  

myse l f  what  wou ld  -  wha t  rea l l y  wou ld  happen  a f te r  I  thought  we  were  

ge t t i ng  on  ve ry  we l l  and  a f te r  I  wou ld  hea r  some s tor i es  -  th i ngs tha t  he  

was do ing  toge the r  w i th  Advoca te  J iba  because  when he  was  w i th  me 

he  wou ld  be  a  very  n i ce  person .  

Same as  J iba .   They  were  the  n i ces t  pe rsons ever  and  

Advoca te  …  20 

CHAIRPERSON :   In  f ron t  o f  you?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   In  f ron t  o f  me .  

CHAIRPERSON :   Hm.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Wel l  Advocate  Mzinya th i  i s  

except i ona l .   He i s  such  a  n i ce  person  a l so  and I  -  I  remember  I  to ld  
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h im tha t  I  -  un fo r tunate ly  th i s  i s  what  I  -  I  have to  do .   We  worked  very  

we l l  because  …  

CHAIRPERSON :   You  mean  Advoca te  Mzinya th i?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Ja .   Wi th  -  w i th  

Advoca te  Mzinya th i .   We  ge t  on  very  we l l  w i th  h im.   He  i s  such  a  -  a  

very  humble  very  p ro fess iona l  person .   We had  …  

CHAIRPERSON :   Oh .   I  do  no t  know why  I  though t  Advocate  Mzinya th i  

was a  -  a  l ady.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   No,  no .   I t  i s  a  -  i t  i s  a  …  

CHAIRPERSON :   I t  i s  a  male .  10 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   He is  a  -  the  Xhosa they -  

they  a re  named  Sibong i le .   I t  i s  a  …  

CHAIRPERSON :   Oh  I  th i nk  … 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   A male .   He i s  a  male ,  j a .  

CHAIRPERSON :   No I  -  I  th ink  tha t  must  be  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Ja .  

CHAIRPERSON :   Because  … 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Because o f  the  f i r s t  name,  

j a .  

CHAIRPERSON :   Yes .   I  am …  20 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Ja .   Peop le  confuse.   They  

th ink  … 

CHAIRPERSON :   Yes .   No ,  no .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   They th ink  i t  i s  a  female .  

CHAIRPERSON :   I  th ink  now I  unders tand.  
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MR MXOLIS I  SANDILE  OLIVER NXASANA :   I t  i s  ac tua l l y  a  male ,  j a .  

CHAIRPERSO N:   Because you  a re  r igh t .   Wi th  -  I  mean  is iZu lu  and 

is iXhosa  a re  very  c l ose  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   And i s iXhosa  tha t  i s  where  

the  prob lem ja .  

CHAIRPERSON :   And  some o f  the  names o f  peop le  a re  the  same …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   Bu t  you  wou ld  f ind  tha t  a  par t i cu la r  name …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   In  i s iXhosa.  

CHAIRPERSON :   Ex i s t  among the  Zu lus  …  10 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   And  ex is t  among  the  AmaXhosa and bu t  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   And pa r t i cu la r l y  S ibong i le .  

CHAIRPERSON :   Bu t  w i th  -  w i th  AmaXhosa tha t  name wou ld  be  fo r  a  

female  or  wou ld  be  used  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   And bo th  … 

CHAIRPERSON :   Fo r  bo th .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Fo r  females  and females .  

CHAIRPERSON :   Whereas  w i th  AmaZulu  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I t  i s  on ly  fo r  females .  20 

CHAIRPERSON :   I t  wou ld  on ly  be  fo r  ma les .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   L i ke  F i k i le  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA:   Yes .  

CHAIRPERSON :   And then S ibong i le .   For  those two among  AmaZulu  
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would  a lways  be  female .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Female ,  yes .  

CHAIRPERSON :   Ja .   Okay.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   No i t  i s  a  name …  

CHAIRPERSON :   So  I  th i nk  tha t  mus t  be  wha t  a l so  made  me  th ink  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   I t  was  a  female  bu t  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   In  fac t  … 

CHAIRPERSON :   You  sa id  i t  i s  a  man ,  j a .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   In  fac t  he  is  the  D i rec tor  o f  10 

Publ ic  Prosecut i ons i n  the  Nor th  Gau teng  D iv i s ion .  

CHAIRPERSON :   Hm.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Advoca te  Mzinya th i .  

CHAIRPERSON :   Yes,  okay.   Yes .   So you say  he  was  -  he  is  a  very  

n ice  person?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   A very  n i ce  person .   We  

had  … 

CHAIRPERSON :   And  you  go t  on  very  we l l ?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   We got  on  ve ry  we l l .   Even  

to  th is  day.   We are  ge t t ing  -  we  get  on  very  we l l .  20 

CHAIRPERSON :   Even today?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   Yes ,  yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Ja ,  bu t  I  th ink  he  

unders tand -  he  unders tood  tha t  i t  i s  -  i t  i s  the  job  tha t  I  had  to  do  …  
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CHAIRPERSON :   Yes ,  yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   And  -  and I  do  no t  pass  

any  j udgmen t  …  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   On  any o f  them.  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I  was  mere ly  do ing  my  

work .   I  th i nk  he  unders tood  tha t .  

CHAIRPERSON :   Yes ,  yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   A t  no  s tage d id  he  fee l  10 

tha t  I  -  I  was  purg ing  h im in  anyway.  

CHAIRPERSON :   Yes,  yes  bu t  you  -  you  say  -  you  say  Mr  Mrweb i  and 

Ms J iba  a t  l eas t  in  your  p resence  they  were  a lso  ve ry  n i ce  peop le?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   They  were  very  n i ce .   They  

presented  themse lves …  

CHAIRPERSON:   I t  i s  j us t  tha t  a f te rwards  you  wou ld  hea r  o the r  th i ngs?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   O ther  th ings ,  yes .  

CHAIRPERSON :   Okay,  a l r igh t .  

ADV PAUL JOSEPH PRETORIUS SC :   Cha i r  i s  th i s  a  conven ien t  t ime?   

We wi l l  …  20 

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   Make  p repara t i ons to  p lay  the  

record ing .  

CHAIRPERSON :   Yes.   Okay.   We wi l l  take  the  shor t  ad journmen t  and 

resume -  i s  i t  f ine  i f  we  resume a t  ha l f  pas t  o r  shou ld  we  make  more  
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t ime  w i th  the  prepa ra t ions  tha t  you  a re  go ing  to  make a t  tea?  

ADV PAUL JOSEPH PRETORIUS SC :   I  wou ld  l i ke  to  look a t  the  

re levant  ex t rac t  aga in .  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   So  perhaps  an  ex t ra  f i ve  

minutes .  

CHAIRPERSON :   Yes .   So  we  w i l l  resume a t  25  to  12 .  

ADV PAUL JOSEPH PRETORIUS SC :   Thank  you Cha i r.  

CHAIRPERSON :   We  ad jou rn  

REGISTRAR:   A l l  r i se .  10 

INQUIRY ADJOURNS  

INQUIRY RESUMES  

CHAIRPERSON :   Yes ,  a re  you ready?  

ADV PAUL JOSEPH PRETORIUS SC :     DCJ we  have  –  we  eng ineered 

the  bund le ,  EXHIB IT EE5  i s  no  l onger  the  t ransc r ip t  o f  the  ev idence 

g iven  prev ious ly  by  Mr  Nxasana .  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :     I t  i s  on  your  desk ,  o r  on  your  

tab le  in  a  separa te  fo lder.  

CHAIRPERSON :   Yes  thank  you .  20 

ADV PAUL JOSEPH PRETORIUS SC :     EXHIB IT EE5  now i s  the  

t ransc r ip t  o f  the  reco rd ing  a t  pag e  197  and fo l l ow ing ,  197  is  s imp ly  an 

a f f i dav i t  o f  the  person who  d id  the  t ranscr ip t ion .  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :     And  the  t ransc r ip t ion  I  am 
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i n fo rmed  o f  the  conversa t ion  there  i s  o ther  ma te r ia l  wh ich  i s  i r re l evan t  

on  the  record in g ,  i t  i s  a t  page  201  and  fo l low ing .   I  must  say  Cha i r  tha t  

I  have  looked  a t  i t  dur ing  the  ad jou rnment  and  fo r  the  l i fe  o f  me  I  do  

no t  fo l l ow  the  re fe rences bu t  i f  Mr  Nxasana can he lp  then  he  can  he lp .  

CHAIRPERSON :   Tha t  i s  in  the  t ranscr i p t?  

ADV PAUL JOSEP H PRETORIUS SC :     In  the  t ranscr i p t .  

CHAIRPERSON :   Oh  okay.  

ADV PAUL JOSEPH PRETORIUS SC :     I  haven ’ t  l i s tened  to  the  

record ing ,  bu t  I  am assured  tha t  the  t ranscr ip t  accura te ly  re f lec ts  wha t  

was sa id  i n  more  than one  language  on  the  record ing .  10 

CHAIRPERSO N:   Oh ,  okay.  

ADV PAUL JOSEPH PRETORIUS SC :     So  in  accordance w i th  your  

request  i t  i s  no t  long  Cha i r,  pe rhaps  we  can p lay  the  reco rd ing .  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS S C :     You  cou ld  ind ica te ,  o r  the  

w i tness  cou ld  i nd i ca te  where  i t  needs  to  be  s topped  fo r  commentary.  

CHAIRPERSON :   Yes,  okay no  tha t ’s  a l r igh t ,  my i nc l i na t ion  i s  I  don ’ t  

know how long  –  how long  is  the  . . . [ in te rvenes ]   

ADV PAUL JOSEPH PRETORIUS S C :     I t  i s  a  few  minutes ,  fou r  

minu tes .  20 

CHAIRPERSON :   My  i nc l ina t ion  wou ld  be  to  l i s ten  to  the  who le  o f  i t ,  

un less  e i ther  you  or  Mr  Nxasana w ishes  tha t  we s top  somewhere  fo r  

some c la r i f i ca t ion  to  be  g i ven  and then  i f  we  do  no t  have tha t  then  the  

c la r i f i ca t ions  cou ld  be  g iven  a f te rwards .  

ADV PAUL JOSEPH PRETORIUS SC :     Yes ,  we l l  in  th e  l i gh t  o f  tha t  
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Chai r  i t  a lso  i s  my  own  p re fe rence  tha t  we  hear  the  who le  th ing  and 

then ask Mr  Nxasana to  exp la in  where  the  conf i rma t ion  i s  tha t  he  

a t tes ted  to .  

CHAIRPERSON :   Yes ,  yes .  

ADV PAUL JOSEPH PRETORIUS SC :     Because  I  –  the  re fe rences  a re  

obscure  so  I  do  no t  see  i t ,  maybe  he  w i l l  be  ab le  to  exp la in  tha t .   

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :     Mr  Nxasana  have  you fo l l owed 

wha t  the  Cha i r  has now sa id .  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Yes  Cha i r.  10 

ADV PAUL JOSEPH PRETORIUS S C :     We  a re  go ing  to  p lay  the  

record ing .  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Yes  Cha i r,  I  was  fo l low ing .  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS S C :     We  a re  go ing  to  p lay  the  

record ing  f rom beg inn ing  to  end ,  tha t  reco rd ing  o f  the  conversa t i on  

be tween  Mr  Jouber t  and  Co lone l  Mh longo .  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Yes .  

ADV PAUL JOSEPH PRETORIUS SC :     Once  tha t  has  been  conc luded 

you  can  te l l  us  where  i n  tha t  reco rd ing  there  i s  conf i rma t ion  o f  the  20 

par ts  o f  the  ev idence  tha t  you  gave.  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Okay,  I  w i l l  do  tha t .  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :     Because  qu i te  f rank l y  i t  i s  no t  

immedia te l y  apparen t  f rom the  t ransc r ip t ,  okay.  
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MR MXOLIS I  SANDILE OLIVER NXASANA :    Yes .  

CHAIRPERSON :   Ja ,  and  i f  i n  o rder  to  –  i f  i t  wou ld  ass i s t  to  la te r  on  

p lay  cer ta in  par ts  o f  the  record ing  tha t  can be  done  as  we l l ,  okay  

a l r igh t .  

ADV PAUL JOSEPH PRETORIUS SC :     So  in  sho r t  we w i l l  p lay  the  

who le  reco rd ing ,  we  w i l l  ask  you  to  conf i rm what  was  sa id  as  you  

tes t i f ied  to  ea r l ie r,  o r  no t  sa id ,  as  you tes t i f ied  to  ea r l ie r,  and then i f  

you  requ i re  ce r ta in  por t ions  to  be  rep layed  as  the  Cha i r  i nd ica tes  we 

can  fac i l i t a te  tha t .     

MR MXOLIS I  SANDILE OLIVER NXASANA :    No  p rob lem Cha i r.  10 

CHAIRPERSON :   Thank  you .  

AUDIO RECORDING PLAYED  

CHAIRPERSON:   So r ry,  yes  because  I  cou ld  no t  hear  ear l i e r  on  and  I  

am no t  sure  i f  I  can  hea r  now the  ac tua l  words ,  I  j us t  hear  some no i se  

and  then  somebody  speak ing  bu t  no t  the  ac tua l  words .    

VIDEO RECORDING PLAYED  

CHAIRPERSON :   I s  tha t  the  conve rsa t i on  a l ready w i th  Mr  Jouber t?   I  

seem to  hea r  some Zu lu ,  wha t  appear  to  be  Zu lu  words .  

ADV PAUL JOSEPH PRETORIUS SC :     The  conversa t ion  yes .  

CHAIRPERSON :   Oh .  20 

AUDIO RECORDING PLAYED  

CHAIRPERSON :   I ’m  sor ry,  jus t  s top ,  j us t  s top .    

ADV PAUL JOSEPH PRETORIUS SC :     S top .  

CHAIRPERSON :   S top .   I  canno t  hea r  a  word ,  I  hea r  tha t  there  i s  

somebody  speak ing ,  maybe more  than  one  person.   I  do  no t  know 
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whether  i t  i s  the  no i se  o r  what  i t  i s  bu t  the  c la r i ty  tha t  i s  supposed  to  

be  there  so  tha t  I  can  hear  the  ac tua l  words  be ing  spok en i s  no t  the re .   

I  do  no t  know whether  i t  i s  because  maybe I  am a t  a  ce r ta in  d is tance 

away  f rom the  i ns t rumen t  o r  what .   I  do  no t  know i f  o the r  peop le  are  

ab le  to  hear?  

ADV PAUL JOSEPH PRETORIUS SC :     Wel l  cer ta in ly  I  cannot  Cha i r.  

CHAIRPERSON :   Yes ,  Mr  Nxasana are  you  ab le  to  hea r  f r om where  you  

are ,  o ther  than  when  you may have  l i s tened to  i t  p r i va te ly?   Are  you 

ab le  to  hear  now?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    I  can  now hear,  I  do  no t  10 

know whe the r  pe rhaps tha t  i s  because I  . . . [ in te rvenes ]   

CHAIRPERSON:   Because  you  know . . . [ in te rvenes ]   

MR MXOLIS I  SANDILE OLIVER NXAS ANA :    I  know the  –  ja ,  bu t  we  

have  no t  come to  the  ac tua l  conve rsa t i on  re levant  to  the  . . . [ in te rvenes ]   

CHAIRPERSON :   Yes,  do  you th ink  when we ge t  there  i t  migh t  be  

c lea re r?  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :    Perhaps ,  I  do  no t  know,  

tha t  i s  why  I  was s igna l l ing  to  h im tha t  he  must  jus t  fas t  fo rward  i t ,  and 

I  w i l l  te l l  h im where .  

CHAIRPERSON :   Yes,  okay  maybe  le t  h im fas t  fo rward  to  where  the  20 

rea l  conve rsa t i ons s ta r ts  tha t  we  a re  i n te res ted  i n  and le t ’s  see i f  one 

might  be  ab le  to  hea r  tha t ,  and  the  techn ic ian  maybe  w i l l  bear  in  mind  

wha t  I  have  sa id ,  maybe  there  i s  someth ing  tha t  needs  to  be  done 

techn ica l l y  to  make sure  one can  hear.   I  th i nk  we d id  have  someth ing  

l i ke  tha t  when  I  wa s   hear i ng  ev idence  or  a  record ing  re la t i ng  to  the  
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Waterk loo f  land ing ,  and  I  th ink  I  took  f i ve  minu tes  ad jou rnmen t  and  

when  I  came back  we  wou ld  hear  be t te r,  I  cou ld   hea r  be t te r.   I  don ’ t  

know i f  tha t  i s  the  same prob lem.   Le t ’s  s ta r t  and  le t ’s  see  whe the r  

there  i s  improvemen t .  

AUDIO RECORDING PLAYED  

CHAIRPERSON :   Jus t  s top .   Are  we  a l ready on  the  conversa t ion?   

MR MXOLIS I  SANDILE OLIVER NXASANA :    No .  

ADV PAUL JOSEPH PRETORIUS SC :     Cha i r  I  am in fo rmed  tha t  the  

record ing  con ta ins  a  po r t i on  where  Co lone l  Mh longo  was  speak ing  

. . . [ in te rvenes ]   10 

CHAIRPERSON :   To  somebody  e l se?  

ADV PAUL JOSEPH PRETORIUS SC :     In  a  d i f fe ren t  conversa t ion .  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :     Whi ls t  Mr  Jouber t  was  as  i t  

were  ho ld ing  on .  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :     So  perhaps  we  can  ge t  to  tha t  

por t ion ,  i t ’s  no t  l ong  and see  i f  a t  tha t  por t i on  where  the  conversa t i on  

takes p lace  i t  i s  c l earer.  

CHAIRPERSON :   Yes ,  le t ’s  ge t  to  the  rea l  conve rsa t i on  we  are  20 

i n te res ted  in .  

ADV PAUL JOSEPH PRETORIUS  SC:     Do you know where  i t  i s?    

AUDIO RECORDING PLAYED  

ADV PAUL JOSEPH PRETORIUS SC :     Jus t  s top .   Th i s  p o r t ion  Cha i r  

appears  a t  page  20 3 ,  i n  o the r  words  in  the  t ransc r ip t  on  the  
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. . . [ in te rvenes ]   

CHAIRPERSON :   On  the  t ransc r ip t ,  2003.  

ADV PAUL JOSEPH P RETORIUS SC :     MSON2003  a t  l ine  15 .  

CHAIRPERSON :   Okay.   Yes  okay.  

ADV PAUL JOSEPH PRETORIUS SC :    Car ry  on  p lease .  

AUDIO RECORDING PLAYED  

CHAIRPERSON :   Jus t  s top .   Jus t  s top .   There  i s  very  l i t t l e  improvemen t  

be tween  wha t  I  was  hea r ing  ea r l ie r  and  wha t  I  am hear i ng  now.   I  s t i l l  

canno t  hear  a  fu l l  sen tence .   I  don ’ t  know whe ther  has you r  hear i ng  

improved Mr  Pre tor i us?  10 

ADV PAUL JOSEPH PRETORIUS SC :    No ,  no  be t te r  o r  worse  than 

you rs  Cha i r.  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :    Bu t  i t  may be  t he  record ing  

i tse l f ,  wh i ch  cou ld  be  techn ica l l y  enhanced .   I t  may be  how the  

record ing  i s  be ing  p layed .  

CHAIRPERSON :   Yes ,  yes .  

ADV PAUL JOSEPH PRETORIUS SC :    Because  i t  i s  be ing  p layed  over  

speakers  over  there  and  I  am not  sure  i t  i s  coming  across on  the  

speakers  and  pe rhaps over  the  long  ad jou rnment  we  can  dea l  w i th  tha t .  20 

CHAIRPERSON :   Ja ,  j a .   And  I  wonder  whe the r  peop le  a t  the  back  are  

hea r ing  be t te r  than  us ,  they  shake  heads.   I t  looks  l i ke  rea l l y  nobody  

hea rs ,  so  there  i s  no  po in t  in  cont i nu ing  w i th  i t .   Maybe  e i ther  the  

cur ren t  techn ic ian  o r  whoever  may ass i s t  can  l ook a t  what  needs  to  be  

done techn ica l l y  to  make  su re  tha t  we  can hear.  
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ADV PAUL JOSEPH PRETORIUS SC :    Yes  I  suspec t  i t  may  have 

someth ing  to  do  –  may have  someth ing  to  do  w i th  how i t  i s  be ing  

broadcast  f rom the  reco rd ing ,  because I  do  no t  hear  i t  over  a l l  these 

speakers .  

CHAIRPERSON :   Ja ,  maybe ,  so  the  techn ic ian  can  l ook  a t  tha t  and  

de f in i te l y  maybe  a f te r  lunch  we  can  rever t  to  i t  i f  he  o r  she,  I  don ’ t  

know,  I  can ’ t  see  i f  i t ’s  a  he  o r  a  she i f  he  or  she needs ass i s tance  f rom 

co l leagues who  a re  techn ic ians perhaps you  can  do  tha t ,  because i t  

wou ld  be  –  I  wou ld  love  to  hear  i t  i f  i t  i s  a t  a l l  poss ib le .  

ADV PAUL JOSEPH PRETORIUS SC :    Yes.    10 

CHAIRPERSON :   Okay,  I  th ink  we w i l l  have  to  cont i nue  and  o ther  

peop le  w i l l  t r y  and  look i n to  tha t  i ssue w i th  a  v iew tha t  i f  poss ib le  a f te r  

lunch  we  cou ld  t ry  aga in .  

ADV PAUL JOSEPH PRETORIUS SC :    Thank  you Cha i r.  

CHAIRPERSON :   Thank  you .  

ADV PAUL JOSEPH PRETORIUS SC :    Mr  Nxasana can we go then  

back  to  page  10 o f  your  a f f i dav i t?  

MR MXOLIS I  SANDILE OLIVER NXASANA :     Yes Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :    A t  paragraph  43 .6 .  

MR MXOLIS I  SANDILE OLIVER NXASANA :     Yes Cha i r.  20 

ADV PAUL JOSEPH PRETORIUS S C :    You  have  to ld  the  Cha i r  wha t  

s teps you took  to  a ddress what  you  re fe r  to  as  ins tab i l i t y  w i th in  the  

NPA.    

MR MXOLIS I  SANDILE OLIVER NXASANA :     Yes Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :    And you have to ld  the  Cha i r  i n  
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par t i cu la r  abou t  you r  re la t i onsh ip  w i th  Advoca tes  J iba ,  M rweb i  and 

Mzinya th i  in  th is  r ega rd?  

MR MXOLIS I  SANDILE OLIVER NXASANA :     That  i s  co r rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :    D id  you  make  any  reques ts  to  

ho ld  a  mee t ing  w i th  the  Pres ident  and  wha t  was  –  i f  so  wha t  was  the  

purpose  o f  those  reques ts?   You  dea l  w i th  tha t  in  pa ragraph  43 .6  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :     Yes Cha i r  as  I  have 

ind ica ted  ear l i e r  I  was  more  concerned  about  what  I  was  hear ing ,  the  

rumour  tha t  was  go ing  around  and  I  wanted  to  see  the  Pres iden t .   I  was  

no t  ge t t i ng  any  joy,  I  made a l l  a t tempts ,  i nc lud ing  to  con tac t  Mr  H u l ley  10 

as  I  have  ind ica ted ,  wh ich  I  managed  on one  i ns tance I  managed  to  

mee t  h im on  N1  in  M idrand  and  subsequent l y  he  then  I  th i nk  he  wro te  

me  le t te rs  to  where  he  was  te l l ing  me tha t  he  i n tended  to  ins t i tu te  an  

inqu i ry  o r  maybe be fore  tha t  I  th ink  I  rece i ved le t te rs  where  I  was  

asked to  comment  by  ce r ta in  pa r t i cu la r  da tes  the  comments  tha t  a re  

a t t r i bu ted  to  me,  wh ich  a re  i n  the  med ia  amongs t  o ther  th ings ,  my 

invo l vemen t  in  a  ma t te r  where  I  was  cha rged  and acqu i t ted  o f  murder.  

ADV PAUL JOSEPH PRETORIUS S C :    I f  I  may  ask  you  to  pause  there  

Mr  Nxasana,  I  th i nk  you  are  go ing  ahead ,  and  i f  you  cou ld  go  back 

p lease  to  paragraph  43 .6 .   In  o ther  words  be fore  we dea l  w i th  the  20 

charges  tha t  were  contempla ted  aga ins t  yourse l f  I  wou ld  l i ke  you  jus t  to  

f i r s t  dea l  w i th  the  conten ts  o f  paragraph  43.6  and  fo l l ow ing .  

MR MXOLIS I  SANDILE OLIVER NX ASANA :    Oh ,  okay  I  unders tand.   

Yes  I  a l so  made reques ts  to  the  Pres ident  as  we l l ,  a f te r  I  had to  send  

h im the  memorandum I  reques ted  h im to  cons ide r  ins t i tu t ing  
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d isc ip l inary  ac t i on ,  to  tak ing  d i sc ip l ina ry  ac t ion  aga ins t  Advocates  J iba ,  

Mrweb i  and Mzinya th i .  

ADV PAUL JOSEPH PRETORIUS SC :    So  your  dec i s ion  was  to  

ins t i tu te  d i sc ip l inary  ac t ion  aga ins t  Advocates  J iba ,  M rweb i  and 

Mzinya th i?  

MR MXOLIS I  SANDILE OLIVER NXASANA :     That  i s  co r rec t .  

ADV PAUL JOSEPH PRETORIUS SC :    You requested  a  mee t ing  w i th  

the  Pres ident  to  d i scuss th i s .  

CHAIRPERSON :   No ,  I ’m  sor ry  Mr  Pre to r ius ,  I  th ink  the  two o f  you go t  

mixed  up ,  you  sa id  h is  dec is i on  was  to  ins t i tu te  d isc ip l inary  ac t i on  and  10 

he sa id  yes bu t  I  th ink  h is  dec i s ion  was  to  request  the  Pres iden t  to  

ins t i tu te  no t  fo r  h im to  ins t i tu te  h imse l f .  

ADV PAUL JOSEPH PRETORIUS SC :    Yes.  

CHAIRPERSON :   Because the  power  vested  –  was ves ted  w i th  the  

Pres iden t ,  i s  i t  no t  Mr  Nxasana?  

MR MXOLIS I  S ANDILE OLIVER NXASANA :     Yes.  

CHAIRPERSON :   You cou ld  no t  i ns t i tu te  any  d i sc ip l ina ry  ac t ion 

you rse l f?  

MR MXOLIS I  SANDILE OLIVER NXASANA :     Yes,  no  no t  myse l f ,  yes .  

CHAIRPERSON :   Yes .  20 

ADV PAUL JOSEPH PRETORIUS SC :    You are  qu i te  cor rec t  Cha i r,  

you r  dec i s ion  was to  in i t ia te  a  p rocess.  

MR MXOLIS I  SANDILE OLIVER NXASANA :     That  i s  co r rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :    As  you  say i n  parag raph 43 .7  

MR MXOLIS I  SANDILE OLIVER NXASANA :     That  i s  co r rec t .  
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ADV PAUL JOSEPH PRETORIUS S C :    O f  cou rse  you  co u ld  no t  make 

the  f ina l  dec is i on .  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Yes .     

ADV PAUL JOSEPH PRETORIUS SC :    And you w ished to  d i scuss  th is  

w i th  the  Pres iden t?  

MR MXOLIS I  SANDILE OLIVER NXASANA :     Wi th  the  Pres iden t  yes .  

ADV PAUL JOSEPH PRETORIUS SC :    Was there  any response to  your  

request?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Cha i r  the  response  tha t  I  

rece ived  i f  my  memory  serves  me  we l l  I  th ink  I  rece ived  a  response  10 

f rom the  Min is te r  o f  Jus t i ce ,  Mr  Masutha .  

ADV PAUL JOSEPH PRETORIUS SC :    Wha t  d id  he  te l l  you?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Bas i ca l l y  he  th rew  the  ba l l  

back  a t  me and asked me to  exp la in  wha t  measures  I  had  taken  in  

add ress ing  a l l  those issues,  and  I  w ro te  back to  h im and i nd i ca ted  tha t  

I  had caused  a  memorandum to  be  submi t ted  to  h im fo r  onward  

t ransmiss ion  to  the  Pres iden t  and  we  are  s t i l l  wa i t ing  fo r  the  Pres iden t  

to  in te rvene and  take  a  dec is i on  to  ins t i tu te  the  d i sc ip l ina ry  ac t ion  

aga ins t  the  advocates .  

CHAIRPERSON :   I  th ink  i t  w i l l  be  impor tan t ,  maybe  a f te r  lunch  Mr  20 

Pretor ius ,  you know the  sequence ,  the  sequence  and the  ac tua l  

cor respondence  dea l ing  w i th  those  th ings  is  a t tached  to  e i the r  Mr  

Ha tho rn ’s  a f f i dav i t  o r  Na idoo  in  the  Cor rup t ion  Watch  and  CASACA 

app l i ca t ion ,  they  can  be ,  I  th i nk  they  cou ld  be  ve ry  use fu l  in  te rms  o f  

the  te rms  o f  the  co r respondence  as  we l l .   So  I  th ink  he  can  con t inue 
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and  g i ve  ev idence  and then du r ing  the  lunch  break maybe  he cou ld  look  

a t  tha t  a f f idav i t .   I  th ink  those records a re  ava i lab le  tha t  i s  someth ing  

tha t  was  –  tha t  wen t  up  to  Cons t i tu t iona l  Cou r t .  

ADV PAUL JOSEPH PRETORIUS SC :    Yes.  

CHAIRPERSON :   And then –  so  he  can g i ve  ev idence abou t  i t  and then  

la te r  on  we  can  go  i n to  the  cor respondence.  

ADV PAUL JOSEPH PRETORIUS SC :    Yes we  have the  a f f idav i t  he re .  

CHAIRPERSON :   Ja .  

ADV PAUL JOSEPH PRETOR IUS SC:    To  pu t  i t  to  Mr  Nxasana ,  bu t  

perhaps to  ge t  cop ies  and  speak to  h im abou t  i t  ove r  the  long 10 

ad journmen t .  

CHAIRPERSON :   Yes,  ge t  cop ies ,  yes ,  yes  and  the  annexures because 

the  memorandum a l so  i s  there ,  i t  i s  a t tached  i f  I  reca l l  cor rec t l y.  

ADV PAUL JOSEPH PRETORIUS SC :    We now have  tha t  memorandum,  

and  tha t  can  a l so  be  presented .  

CHAIRPERSON :   Okay.  

ADV PAUL JOSEPH PRETORIUS SC :    Do you reca l l  a  mee t ing  a t  

Empero r ’s  Pa lace ,  a  mee t ing  o f  wha t  you re fe r  to  in  pa ragraph  43 .8  as  

the  NPA mee t ing?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Tha t  i s  cor rec t  Cha i r.  20 

ADV PAUL JOSEPH PRETORIUS SC :    Wel l  d i d  tha t  meet i ng  take  p lace  

in  March  2014  or  March  2015?  Or  when d id  i t  take  p lace ?   You  say 

here  i t  took  p lace  in  March  2015 .  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :    Cha i r  I  th i nk  i t  wou ld  have 

been i n  March  2014 i f  I  am not  mis taken .  
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ADV PAUL JOSEPH PRETORIUS SC :    A l r igh t .  

MR MXOLIS I  SANDILE OLIVER NXASANA :    I  th ink  tha t  i s  an  e r ro r.  

ADV PAUL JOSEPH PRETORIUS SC :    So  . . . [ i n te rvenes]   

CHAIRPERSON :   Tha t  i s  43 .8  i s  tha t  where  you are?  

ADV PAUL JOSEPH PRETORIUS SC :    Yes Cha i r.  

CHAIRPERSON :   Oh ,  okay.   So  tha t  2015  you  say  must  be  an  er ro r  Mr  

Nxasana?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    I t  mus t  be  an  e r ro r  the re .   

I f  I  look  a t  parag raph 44  wha t  fo l lows  thereaf te r  i t  mus t  have  been 

2014.  10 

CHAIRPERSON :   Okay.  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :    Bu t  I  s tand  to  be  

cor rec ted .  

ADV PAUL JOSEPH PRETORIUS SC :    Yes.  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :    D id  Min i s te r  Masutha  say  

any th ing  to  you about  your  request  t o  the  Pres ident  to  in te rvene ,  as  

you  have  tes t i f ied?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Yes  Cha i r,  he  to ld  me  tha t  

the  Pres ident  had  agreed  to  in te rvene ,  and to  i n te rvene  as  I  had 20 

requested ,  bu t  he  never  d id .  

CHAIRPERSON :   I ’m  so r ry,  i f  th i s  i s  March  201 4  am I  cor rec t  in  

unders tand ing  tha t  tha t  mee t ing  a t  Emperor ’s  Pa lace tha t  i s  re fe r red  to  

a t  paragraph  43.8  wou ld  have happened  a f te r  you  had  reques ted  the  

Pres iden t  to  cons ide r  suspend ing  Ms  J iba  and  Mr  Mrweb i  and send ing  
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the  memorandum wh ich  gave  h im the  bas is ,  o r  what  you though t  was 

the  bas is  fo r  h im to  ac t?   

MR MXOLIS I  SANDILE OLIVER NXASANA :    Tha t  i s  cor rec t  Cha i r.  

CHAIRPERSON :   Okay  so  tha t  was  much ear l i e r,  I  th ink  ea r l ie r  on  I  

may  have  sa id  Ju l y,  Augus t ,  so  tha t  was  much  ear l ie r.   I t  was much  

ear l i e r  than  tha t ,  i t  was be fore  March ,  the  request  fo r  the  Pres iden t  to  

do  someth ing?  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :    I  th i nk  Cha i r  I  can  ve r i f y  

th i s  in fo rma t ion  abou t  the  Emperor ’s  Pa lace  when  was  tha t  meet ing .   I  

remember  the  meet i ng  v i v id ly  bu t  I  cann ot  reca l l  the  da te  now but  a t  10 

tha t  meet i ng  . . . [ in te rvenes]   

CHAIRPERSON :   Yes bu t  a l so  i t  may  be  tha t  because pa rag raph  43 .8  

ta l ks  abou t  the  Pres iden t  hav ing ,  the  Min i s te r  say ing  to  you  the  

Pres iden t  had ag reed to  in te rvene .   Maybe  d id  you a t  some s tage 

s imp ly  reques t  h im to  in te rvene  and  tha t  reques t  be ing  separa te  f rom 

request i ng  h im to  cons ide r  suspend ing  Ms J iba  and Mr  M rweb i  and  

ins t i tu t i ng  d isc ip l i na ry  p roceed ings  aga ins t  them.  Cou ld  those have 

been separa te  and  d i f fe ren t  requests  a t  d i f fe ren t  t imes?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    I t  was  a t  d i f fe ren t  t imes 

Cha i r.  20 

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE OLIVER NX ASANA :    The  meet i ng  a t  Empero r ’s  

Pa lace  I  th ink  i t  was  a  workshop  o rgan ised by  the  –  I  th i nk  i t  dea l t  w i th  

cor rup t i on ,  i t  was organ i sed b y  NPA,  I  cannot  remember  wh ich  un i t .   I  

a t tended tha t  mee t ing  and  Min i s te r  Masu tha was a lso  presen t  a t  tha t  
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meet ing  bu t  wha t  he  was con f i rming  to  me  is  tha t  a f te r  I  had  submi t ted  

to  h im the  memoranda and the  –  and eve ry th ing  the  f i le  where in  I  had  

asked  the  Pres iden t  to  cons ide r  tak ing  d isc ip l inary  ac t ion  aga ins t  

Advoca tes ,  J iba ,  M rweb i  and  Mzinya th i  tha t  was h is  response on  tha t  

day,  tha t  the  Pres iden t  has f ina l l y  ag reed to  in te rvene  and  was  

cons ider i ng  my  tak ing  ac t ion  aga ins t  the  Advoca tes .  

CHAIRPERSON :   So  does  tha t  mean  tha t  you  are  c lear  in  your  own 

mind  tha t  the  meet i ng  a t  Emperor ’s  Pa lace  took  p lace  a f te r  you  had  

requested  the  Pres iden t  to  cons ider  suspend ing  Ms J iba  and Mr  M rweb i  

. . .  ( in te rvenes)  10 

MR MXOLIS I  SANDILE OLIVER NXASANA :    Tha t  I ’m  c lear  e nough .  

CHAIRPERSON :   And a f te r  you  had  submi t ted  a  memorandum which  

you  be l ieved se t  ou t  the  bas is  fo r  h im to  ac t?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Tha t  i s  cor rec t  Cha i r.  

CHAIRPERSON :   Okay,  a l r igh t ,  thank  you .  

ADV PAUL JOSEPH PRETORIUS SC :    Yes ,  le t ’ s  j us t  p lace  you r 

ev idence  now in  con tex t  Mr  Nxasana ,  as  I  unders tand  your  ev idence  in  

re la t ion  to  the  conduc t  o f  Advoca tes  J iba  and  Mr web i  and  Advoca te  

Mzinya th i  you had to  re l y  on  in fo rma t ion  prov ided to  you by  o ther  NPA 

o ff i c ia l s ,  and tha t  i s  why you ob ta ined a  memorandum f rom Advoca te  20 

Nel  and Mr  Wi l l ie  Hofmeyer?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Tha t  i s  cor rec t .  

ADV PAUL JOSEPH PRETORIUS SC :    R igh t ,  Cha i r  i nso fa r  as  i t  i s  

necessary  to  dea l  w i th  tha t  de ta i l  tha t  w i l l  be  dea l t  w i th  d i rec t l y,  i t  j us t  

seems to  me tha t  the  purpose  o f  wha t  you  a re  say ing  to  the  Cha i r  now 
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i s  to  say  tha t  based  on  in fo rma t ion  you  had rece i ved,  wh ich  we can 

p lace  be fo re  the  Cha i r  i n  due course ,  you  had taken  a  dec i s ion  to  a t  

leas t  in i t ia te  d i sc ip l inary  p roceed ings aga ins t  the  Advoca tes  invo lved .  

MR MOXOLIS I  SANDILE OLIVER NX ASANA :    Tha t  i s  cor rec t .  

ADV PAUL JOSEPH PRETORIUS SC :    And you had  reques ted  a  

mee t ing  w i th  the  Min i s te r  –  w i th  the  Pres iden t  to  dea l  w i th  tha t?  

MR MOXOLIS I  SANDILE OLIVER NX ASANA :    Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :    R igh t .   And  tha t  i s  the  

background  to  the  ev idence  wh ich  you  are  go ing  to  g i ve  now as  to  wha t  

happened  to  you  a t  tha t  s tage?  10 

MR MOXOLIS I  SANDILE OLIVER NX ASANA :    Tha t  i s  cor rec t  yes .  

ADV PAUL JOSEPH PRETORIUS SC :    So  Cha i r  inso fa r  as  the  con ten t  

o f  those memoranda  and a f f idav i t s  a re  concerned  they are  there ,  bu t  

the  d i rec t  ev idence shou ld  perhaps  be  g i ven by  o thers  because i t  does 

imp l i ca te  peop le  qu i te  se r ious ly.  

CHAIRPERSON :   We l l  wh i le  you  were  ask ing  ques t i ons  I  was  t h ink ing  

about  the  sequence  o f  even ts  tha t  we  ta l ked  abou t  a  few  minutes  ago 

and  I  see  he  on  some o f  the  th ings abou t  the  sequence he  is  no t  –  h is  

reco l lec t i on  might  no t  be  good  tha t  migh t  be  because  he migh t  re f resh  

–  need  to  look a t  documen ts  to  re f resh  h is  memory.   I  was  wonder ing  20 

whether  we shou ld  no t  b reak  fo r  lunch a  l i t t l e  ear l ie r  than  normal  so  

tha t  he  ge ts  a  chance to  l ook  a t  the  co r respondence  wh ich  i s  a t tached 

to  Mr  Hawtho rne ’s  a f f idav i t  and  when  we  come back  he  can then  dea l  

w i th  those  very  eas i l y  –  there  i s  cor respondence tha t  i s  impor tan t .   I t  

g ives  the  da tes  o f  h is  a t to rneys wr i t ing  to  the  Pres idency  and  the 
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Pres idency to  the  Pres iden t ’s  lega l  adv isor  wr i t ing  to  he r.   I  th ink  i t  i s  

very  impor tan t  and  usua l  sequence  o f  even ts .   As  I  say  i t  i s  so meth ing  

tha t  i s  a l ready i n  cour t  reco rds  in  a  mat te r  tha t  wen t  up  to  the  –  

cor rup t i on  ma t te r  and  the  CASAC mat te r.  

ADV PAUL JOSEPH PRETORIUS SC :   We  wi l l  do  tha t .  

CHAIRPERSON :   So  maybe we –  maybe we shou ld  look a t  b reak ing  a t  

ha l f  pas t  twe lve  to  g ive  more  t ime fo r  lunch  and look ing  a t  the  

documents  and  then  when  we  come back  then  we  can  jus t  . . .  

( in te rvenes)  

ADV PAUL JOSEPH PRETORIUS SC :   Jus t  to  es tab l i sh  the  sequence?  10 

CHAIRPERSON :   The  sequence  and  the…  

ADV PAUL JOSEPH PRETORIUS SC :   Yes i t  does no t  obv i a te  the  need  

to  ge t  the  d i rec t  ev idence  f rom e l sewhere  

CHAIRPERSON :   No ,  no  i t  does  no t .   I t  does no t .   I t  i s  j us t  tha t  i t  i s  

impor tan t  I  th ink  f rom the  perspec t ive  tha t  he  made a  cer ta in  reques t  as  

the  NDPP to  the  Pres iden t  tha t  the  Pres iden t  shou ld  cons i der  tak ing  

cer ta in  ac t ion  aga ins t  cer ta in  peop le  w i th in  the  o rgan isa t ion .   I f  he  had 

the  power  I  am su re  he  wou ld  have  taken the  dec is i on  h imse l f .   And 

wha t  we  then  see  is  ce r ta in  sequence  o f  even ts  and  cor respondence  

and  then the  t iming  can  be  impor tan t  b ecause i f  a l l  o f  tha t  happened  20 

be fore  and  then  no  ac t i on  was  taken  aga ins t  the  two  bu t  ins tead  ac t ion  

was taken aga ins t  h im.  

ADV PAUL JOSEPH PRETORIUS SC :   Co r rec t .  

CHAIRPERSON :   That  sequence i s  –  can  be  ve ry  impor tan t .   Wha t  d id  

the  Pres iden t  know about  bo th  h im and  about  Ms  J iba  and  Mr  Mrweb i  



19 AUGUST 2019 – DAY 147 
 

Page 60 of 195 
 

and  –  and  when  the  Pres iden t  i s  g iven  a  chance  to  dea l  w i th  th is  ma t te r  

he  may  have to  ind ica te ,  jus t i fy,  tak ing  ac t ion  aga ins t  the  one and  not  

the  o the r  and  so  on .   So  i t  i s  impor tan t  tha t  he  can dea l  w i th  i t  p rope r ly.  

ADV PAUL JOSEPH PRETORIUS S C :   Yes  wha t  we  know so  fa r  Cha i r  i s  

wha t  i s  con ta ined on  pages 9  and 10  tha t  memoranda ,  a f f idav i t ,  

documenta t i on  was  p repared .  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   And t ransmi t ted  to  the  Min i s te r  

fo r…  

CHAIRPERS ON :   Yes .  10 

ADV PAUL JOSEPH PRETORIUS SC :   Fo r  onward  t ransmiss ion  to  the 

Pres iden t .  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   Tha t  was  accompan ied  by  a  

request  fo r  mee t ings .  

CHAIRPERSON :   Ja .  

ADV PAUL JOSEPH PRETORIUS SC :   And an  expecta t ion  tha t  i t  wou ld  

be  fo l lowed  up.  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   And tha t  the  repor t  we now 20 

presume is  i n  March  2014  but  i t  m ay  be  necessary  to  c la r i f y  tha t  tha t  

the  Pres iden t  had  agreed  to  i n te rvene  –  fa i l u re  to  in te rvene  and  then 

s teps taken .   Tha t  i s  the  sequence .  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   As  I  unders tand  i t  bu t  I  
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unders tand your  concern  i s  tha t  there  i s  fu r ther  ev idence  in  re la t i on  to  

tha t  sequence i n  the  a f f i dav i t  o f  A t to rney Hawthorne .  

CHAIRPERSON :   Ja .  

ADV PAUL JOSEPH PRETORIUS SC :   And we  w i l l  pu t  tha t  to  the  

w i tness .  

CHAIRPERSON :   Yes ,  no .  

ADV PAUL JOSEPH PRETORIUS SC :   Over  the  long  ad jou rnmen t .  

CHAIRPERSON :   Ja  no  tha t  i s  f i ne .   Thank you.  

ADV PAUL JOSEPH PRETORIUS S C :   R igh t .   Wha t  happened  then  –  le t  

us  assume fo r  the  moment  and  we  w i l l  check  th i s  over  the  long 10 

ad journmen t  Mr  Nxasana .   Le t  us  assume tha t  the  Empero r ’s  Pa lace 

mee t ing  took  p lace  i n  March  2014 .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   Where  you  were  in fo rmed  tha t  

the  Pres ident  had  agreed  to  in te rvene  as  reques ted  o r  p roposed  by  

you rse l f?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   You say  tha t  the re  was  a  fa i lu re  

to  ac t  i n  acco rdance  w i th  what  you  had  been  to ld  wou ld  happen .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  20 

ADV PAUL JOSEPH PRETORIUS SC :   Bu t… 

CHAIRPERSON :   Maybe  –  maybe  –  sor ry  Mr  Pre tor i us .   In  the  –  i n  you r  

a f f i dav i t  you  have used the  word  in te rvene i s  tha t  because  tha t  i s  what  

you  were  to ld  by  Mr  –  by  the  Min i s te r  th a t  the  Pres ident  had  agreed  to  

in te rvene  o r  d id  he  te l l  you  tha t  the  Pres iden t  agreed  to  in i t ia te  
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d isc ip l inary  –  a  d i sc ip l ina ry  p rocess  bu t  you  –  i n  you r  a f f i dav i t  you  have  

s imp ly  sa id  he  agreed to  in te rvene  or  i s  tha t  the  words  tha t  was  used  

by  the  Min i s te r?   Because then i f  tha t  i s  the  words  tha t  the  Min i s te r  

used  I  wan t  to  unders tand  wha t  your  unders tand ing  was  o f  what  

in te rven ing  in  tha t  s i tua t ion  mean t?  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   Cha i r  I  –  a l though  I  canno t  

reca l l  p rec ise ly  what  the  Min i s te r  s a id  bu t  my  unders tand ing  dur ing  ou r  

d iscuss ion  was  tha t  he  –  he  sa id  to  me  the  Pres iden t  had  acceded  to  

my reques t  and he  was  go ing  to  ac t .   Tha t  i s  the  [ ind is t inc t ] .  

CHAIRPERSON :   Oh tha t  i s  wha t  he  sa id .  10 

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  

CHAIRPERS ON :   Okay.   Thank  you .  

ADV PAUL JOSEPH PRETORIUS S C :   R igh t .   Wha t  then  happened  a  

few mon ths  a f te r  March  2014  in  Ju l y  2014 and th i s  i s  now d i rec t  

ev idence  f rom yourse l f?  

MR MXOLIS I  SANDILE OLIVER NX ASANA :   I  th ink  in  Ju l y  2014  I  then 

rece ived  communica t io n  f rom the  Pres ident .   I  remember  i t  was  ve ry  

la te  a t  n igh t .   I t  came th rough  my  emai l .   He  was  adv is i ng  me  tha t  he  

had  taken  a  dec i s ion  to  ins t i tu te  a  commiss ion  o f  i nqu i ry  i n to  –  to  

de termine  my  f i tness  to  ho ld  o f f i ce  as  the  Na t i ona l  D i rec to r  o f  Pub l i c  20 

Prosecut i ons .  

ADV PAUL JOSEPH PRETORIUS S C :   R igh t .   When  you  say  you  were  

in fo rmed;  how were  i n fo rmed?  Was i t  d i rec t l y  by  the  Pres ident  o r  was 

i t  th rough  h is  lega l  representa t i ves?  

MR MXOLIS I  SANDILE OLIVER NX ASANA :   No  i t  was  th rough  h i s  
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persona l  ass i s ta n t  I  canno t  reca l l  the  name o f  the  –  o f  th i s  young man  

–  h i s  pe rsona l  ass i s tan t  he  sen t  me the  emai l  and I  rece i ved  i t  on  my 

handset .   I  responded  by  acknowledg ing  rece ip t  o f  i t  and  no ted  the  

con ten ts .  

ADV PAUL JOSEPH PRETORIUS SC :   And i n  Ju l y  tha t  same m on th  

towards  the  end o f  the  mon th  d id  you rece ive  ano the r  communica t ion?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes I  d id  rece i ve  ano ther  

communica t ion  f rom the  Pres ident  a l so  f rom the  same guy.   I  have 

fo rgo t ten  h is  name but  he  was  h i s  pe rsona l  ass is tan t  o r  he  was a ide  –  

h is  a ide  adv i s ing  me  tha t  the  Pres iden t  i n tended  suspend ing  me 10 

pend ing  the  inqu i r y  and  tha t  the  te rms  and  the  da tes  and  t ime  and 

venue  o f  the  sa id  i nqu i r y  was  go ing  to  be  communica ted  to  me  i n  due  

cou rse .   And  I  was then  ca l led  upon  to  make  s ubmiss ions why  I  shou ld  

no t  be  suspended  pend ing  the  sa id  inqu i ry.    

CHAIRPERSON :   Now how –  how long a f te r  the  Empero rs  Pa lace 

mee t ing  was th i s  more  or  less  when  you  were  to ld  tha t  the  Pres iden t  

in tends  –  was  go ing  to  suspend  you?  

MR MXOLIS I  SANDILE OLIVE R NXASANA :   Cha i r  I  –  I  … 

CHAIRPERSON :   You  canno t  remember?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   I  canno t  remember.  20 

CHAIRPERSON :   Ja  okay  maybe  a f te r  lunch  i t  shou ld  be  poss ib le  a f te r  

lunch  because  there  i s  co r respondence i n  the  record  abou t  a l l  o f  tha t .  

ADV PAUL JOSEPH PRETORIUS SC :   Wou ld  you go  to  page  135  

p lease .    

CHAIRPERSON :   D id  you  say page  135?  
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ADV PAUL JOSEPH PRETORIUS SC :   Yes Cha i r.  

CHAIRPERSON :   The  top  page o f  cou rse .   No t  th i s  –  no t  the  o ther  one.  

ADV PAUL JOSEPH PRETORIUS SC :   I  am sor ry  MS ON046.  

CHAIRPERSON :   46?   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   You have  tha t?   Top  r i gh t  hand 

corne r  Mr  Nxasana there  i s  some le t te rs  fo l lowed by  numbers .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   I t  i s  page?  

ADV PAUL JOSEPH PRETORIUS SC :   46 .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Oh  page  46 .    

ADV PAUL JOSEPH PRETORIUS SC :   I t  i s  Annexure  MN3.  10 

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes  I  have  i t  w i th  me .  

ADV PAUL JOSEPH PRETORIUS SC :   What  i s  th i s  documen t?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   I t  i s  a  –  i t  i s  a  l e t te r  da ted  

the  4  Ju ly  2014  wh ich  I  rece ived  f rom Pres iden t  Jacob Zuma.   I t  i s  a  

no t ice  o f  ins t i tu t i on  o f  i nqu i ry.    

CHAIRPERSON :   And  i t  i s  da ted  4  Ju l y  2014  ne?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  i s  cor rec t .    

ADV PAUL JOSEPH PRETORIUS SC :   And then  i f  you  wou ld  go  to  page 

48  p lease.    

MR MXOLIS I  SANDILE OLIVER NX ASANA :   Page  48  i s  a  le t te r  I  20 

rece ived  f rom Pres iden t  Zuma da ted  the  30  Ju ly  2014  t i t led  No t ice  o f  

in ten t ion  to  suspend in  te rms  o f  Sect ion  12(6)A o f  the  Na t iona l  

Prosecut i ng  Au thor i t y  Ac t  32  o f  1998.  

ADV PAUL JOSEPH PRETORIUS SC :   Yes.   Paragraph  2  o f  tha t  l e t te r  

reads :  
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“You  are  no  doubt  aware  tha t  the  Na t iona l  

Prosecut i ng  Author i t y  i s  an  impor tan t  cons t i tu t iona l  

ins t i tu t i on  i n  the  admin i s t ra t ion  o f  j us t i ce  and  tha t  

ma in ta in ing  pub l i c  con f idence  in  the  i ns t i tu t ion  i s  o f  

necess i ty.   In  cons ide ra t ion  o f  ma in ta in ing  the  

in tegr i t y  o f  the  Nat i ona l  P rosecu t ing  Au thor i t y  and  in  

par t i cu la r  i t s  good  admin i s t ra t ion  I  am g i v ing  

cons idera t i on  to  suspend ing  you  on  fu l l  pay  pend ing  

the  f ina l i sa t ion  o f  the  inqu i r y  to  wh i ch  I  have  

re fe r red . ”  10 

I t  reads  fu r ther :  

“The  inqu i r y  w i l l  examine your  f i tness to  ho ld  the  

o f f i ce  as  Na t iona l  D i rec tor  o f  Pub l i c  Prosecut i ons  

hav ing  regard  to  whe ther. ”  

And  wha t  was  con templa ted  by  the  Pres iden t  a t  tha t  t ime  in  re la t i on  to  

the  sub jec t  ma t te r  o f  the  i nqu i ry.   You can read i f  you  w ish .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   I t  was  –  he  sa id :  

“The  inqu i r y  w i l l  examine my f i tness  to  ho ld  the  o f f i ce  as  

Na t iona l  D i rec to r  o f  Pub l i c  Prosecut i ons  hav ing  regard  to  

whe ther  20 

1.  The  c r imina l  conv i c t ion s  wh ich  I  possess  fo r  v io len t  

conduc t .  

2 .  Repor ted  comments  in  the  med ia  are  unbecoming  o f  

a  Nat i ona l  D i rec tor  o f  Pub l i c  Prosecu t i ons d iv i s ive  

and  have the  e f fec t  o f  b r ing ing  the  Na t iona l  
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Prosecut i ng  Au thor i t y  in to  d i s repu te .   And las t l y  

3 .  The  lack  o f  d i sc losur e  o f  the  fac ts  and  c i r cumstances  

o f  p rosecu t ions  wh ich  I  faced  a re  consonan t  w i th  the  

con ten t iousness  and in tegr i t y  o f  an  incumben t  to  the  

o f f i ce  o f  Na t iona l  D i rec to r  o f  Pub l i c  Prosecu t ions  as  

requ i red  by  the  Ac t . ”  

ADV PAUL JOSEPH PRETORIUS SC :   A l r i gh t .  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   Then  I  was  requ i red  to  

fu rn ish  the  Pres iden t  w i th  w r i t ten  rep resenta t i ons  in  th i s  regard  by  no  

la te r  than  1500 hours  or  1600  hours  on  Fr i day  1  Augus t  2014 .  10 

ADV PAUL JOSEPH PRETORIUS SC :   That  i s  a  day or  so  l a te r?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  

ADV PAUL JOSEPH PRETORIUS S C :   Two days  la te r.   Bu t  i f  you  cou ld  

go  back  p lease.   I t  i s  no t  our  in ten t i on  to  ho ld  Tr ia l s -Wi th in -A-Tr i a l  bu t  

d id  you  have  cr imina l  conv ic t ions  fo r  v io l en t  conduct?  

MR MXOLIS I  SANDILE OLIVER N XASANA:   I  had c r imina l  conv i c t i ons 

fo r  assau l t  common.  

ADV PAUL JOSEPH PRETORIUS SC :   R igh t .   Had  these  been 

d isc losed?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  20 

ADV PAUL JOSEPH PRETORIUS SC :   And then repor ted  comments  i n  

the  med ia .   Do  you know to  wha t  c omments  re fe rence was he re  be ing  

made?  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   To  th i s  da te  Cha i r  I  do  no t  

know what  the  Pres iden t  was re fe r r ing  to  as  the  med ia  comments  
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because  we  –  I  persona l l y  wro te  a  le t te r  ask ing  h im to  fu rn i sh  me  wi th  

the  par t i cu la rs  o f  wha t  he  mean t  abou t  the  med ia  comments  and  he  

fa i led  to  do  tha t .  

ADV PAUL JOSEPH PRETORIUS SC :   And  the  a l leged  lack  o f  

d isc losure  o f  fac ts  and c i r cumstances o f  p rosecu t ions .   And I  p resume 

tha t  i s  someth ing  d i f fe ren t  f rom conv ic t ions  wh ich  you  faced .   Do  you  

know wha t  was  be ing  re fe r red  to  he re?  

MR MXOLIS I  SANDILE OLIVER NX ASANA :   In  the  same le t te r  Cha i r  

be fore  I  app l ied  fo r  an  in te rd i c t  aga ins t  the  Pres iden t  we had  made  tha t  

request  to  the  Pres iden t  to  exp la in  –  to  g i ve  me par t i cu la r  –  pa r t i cu la rs  10 

of  wha t  he  mean t  abou t  t hose  ma t te rs  wh ich  he  d id  no t  do .   And I  s t i l l  

do  no t  know wha t  he  was re fe r r i ng  to .   In  h is  response I  th i nk  he  sa id  I  

shou ld  know wha t  he  was re fe r r ing  to  in  a  nu tshe l l .  

ADV PAUL JOSEPH PRETORIUS SC :   R igh t .  

CHAIRPERSON :   The assau l t  th a t  you  –  you  ta lk  abou t  tha t  you had  a  

conv i c t i on  fo r,  i s  tha t  r igh t?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes  Cha i r.  

CHAIRPERSON :   When  had  tha t  conv i c t ion  happened  o r  –  and  when  

had  the  inc iden t  tha t  gave  r i se  to  i t  happened?  

MR MXOLIS I  SANDILE OLIVER NXA S ANA:   Cha i r  i t  was  in  I  th ink  in  20 

1986 a t  Nongoma.  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   And I  remember  even when 

I  –  I  app l ied  to  –  to  reg is te r  fo r  my  a r t i c les  o f  c le rksh ip  as  an  a t to rney.  

CHAIRPERSON :   Yes .  
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MR MXOLIS I  SANDILE OLIVER NXAS ANA:   Tha t  was  one  o f  the  

requ i remen ts  because I  d isc losed .  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   Bu t  I  even  went  to  

Nongoma cha rge o f f i ce  and Nongoma cour t  and I  cou ld  no t  f ind  those 

records  –  the  records  because  o f  the  –  the  very  …  

CHAIRPERSON :   The  lapse o f  t ime .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Because  o f  the  lapse o f  

t ime  yes .  

CHAIRPERSON :   So  th i s  was the  re fe rence  to  v io len t  conduct  inso fa r  10 

as  i t  re l a ted  to  you r  conv i c t i on  fo r  assau l t .   I t  re l a ted  to  someth ing  tha t  

had  happened  wha t  more  than 30  years  ago or  p rev ious l y  as  a t  the  t ime  

you  were  be ing  asked about  th i s .  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   That  i s  wha t  one  cou ld  

on ly  assume because the  Pres ident  was no t  fo r thcoming abou t  what  he  

mean t  abou t  my  v io len t  conduct .  

CHAIRPERS ON :   Oh so  you  never  go t  in fo rmat i on  f rom the  Pres iden t .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Wha t  he… 

CHAIRPERSON :   G i v ing  you  fu l l  in fo rmat ion  whether  wha t  you  were  

th ink ing  he  was ta l k i ng  abou t  was  exac t ly  wha t  he  was  ta l k ing  about .  20 

MR MXOLIS I  SANDILE OL IVER NXASANA :   Yes .   Tha t  i s  co r rec t  Cha i r.  

CHAIRPERSON :   You  specu la ted?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  i s  cor rec t .  

CHAIRPERSON :   As  to  wha t  i t  migh t  re fe r  to?  

MR MXOLIS I  SANDILE OLIVER NX ASANA :   A t  one  po in t  he  in  the  
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same le t te r  he  re fe r red  to  my prev ious  conv i c t i ons o f  assau l t  and  then 

in  ano ther  po in t  he  re fe r red  to  my v io len t  –  to  my p rev ious  conv i c t i ons 

invo l v ing  v io len t  conduc t  then I  d i d  no t  know wha t  he  mean t .  

CHAIRPERSON :   He  was ta l k ing  abou t?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Wha t  he  was ta l k ing  abou t  

hence  I  w ro te  to  h im and  asked h im to  g i ve  me fu l l  pa r t i cu la r i t i es  o f  

wha t  he  mean t  and  he  fa i l ed  to  do  tha t .  

ADV PAUL JOSEPH PRETORIUS SC :   Bu t  I  th ink  wha t  the  Cha i r  i s  

ask ing  about  i n  your  knowledge.  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  10 

ADV PAUL JOSEPH PRETORIUS S C :   Was  there  any  o ther  conv i c t ion  

or  p rosecut i on  o ther  than  the  one  tha t  you  reca l l?  

MR MXOLIS I  SANDILE OLIVER NX ASANA :   Those are  the  on l y  

conv i c t i ons tha t  I  –  I  knew and the  p rosecut ion  o f  the  murde r  charge fo r  

wh ich  I  was  acqu i t ted  i n  1985  tha t  i s  one tha t  I  know.   And  there  was  

a lso  re fe rence  to  an  inc ident  where  I  was –  wh ich  I  d i sc losed as  we l l  

wh ich  he  a l so  asked  me  abou t  where  I  was  s ta l ked  by  po l i ce  i n  –  I  was  

dr iv i ng  a  ca r  and  they  s topped  me  and  they  sa id  I  was  dr i v ing  

incons ide ra te l y  and  the  ma t te r  was  –  I  d i d  no t  even  appear  i n  cou r t  i t  

was no t  p laced on the  ro l l .   Tha t  was in  I  th i nk  2013  o r  2012 be fore  I  20 

was appo in ted .  

ADV PAUL JOSEPH PRETORIUS S C :   A l r igh t  leave  tha t  one  as ide  fo r  

the  moment .  

MR MXOLIS I  SAN DILE OLIVER NXASANA :   Okay.  

ADV PAUL JOSEPH PRETORIUS S C :   And l e t  us  res t r i c t  ou rse lves  to  
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conv i c t i ons or  p rosecut ions.   Is  i t  your  ev idence  tha t  the  on l y  i nc iden ts  

wh ich  cou ld  have  fo rmed  –  feas ib l y  fo rmed  the  sub jec t  ma t te r  o f  such 

an  i nqu i r y  by  the  Pre s ident  o r  such  a  s ta tement  happened  you  say  

when?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   In  1985 .  

ADV PAUL JOSEPH PRETORIUS SC :   1985 .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   1984  and  1985 j a .  

ADV PAUL JOSEPH PRETORIUS SC :   Then l e t  us  go  to  paragraph  50  

p lease .   Under  the  head  my  r igh t  to  a  fa i r  hear i ng  you dea l  a t  leng th  

w i th  your  response  to  the  no t i ce  o f  suspens ion .  10 

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes  Cha i r.  

ADV PAUL JOSEPH PRETORIUS S C :   Or  the  no t ice  o f  i n ten t ion  to  

suspend  o r  the  no t i ce  to  cons ider  susp end ing  you .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes  Cha i r.  

CHAIRPERSON :   Wel l  Mr  Pre to r ius  what  page  i s  tha t?  

ADV PAUL JOSEPH PRETORIUS SC :   12 .  

CHAIRPERSON :   Oh okay.   I  th ink  maybe  we  shou ld  take  the  

ad journmen t  now.  

ADV PAUL JOSEPH PRETORIUS SC :   Ja  we  have  dea l t  w i th  48 .  

CHAIRPERSON :   Yes .  20 

ADV PAUL JOSEPH PRETORIUS SC :   By  re fe rence  to  the  annexure .  

CHAIRPERSON :   Yes,  no ,  no  tha t  i s  f i ne .   I  th ink  we shou ld  take  the  

ad journmen t  now so  tha t  he  can  ge t  a  chance  to  look .  

ADV PAUL JOSEPH PRETORIUS SC :   Yes.  

CHAIRPERSON :   A t  those a f f idav i ts  and  the  co r respondence and  then  
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we can  then resume a t  two .  

ADV PAUL JOSEPH PRETORIUS SC :   Yes .   Cha i r  i f  I  may  jus t  ra i se  

one  i ssue  be fore  we  ad journ .  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   On  pages 12  th rough to  page 17  

the  s ta temen t  summar ises  procedura l  ma t te rs  in  re la t i on  to  the  

suspens ion  and  the  Cass im Inqu i ry.   I t  i s  ou r  v i ew  tha t  as  ne i ther  the  

suspens ion  nor  the  inqu i r y  ever  took  p lace .  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS S C :   These  a re  procedu ra l  ma t te rs  10 

tha t  we can  summar i se  very  b r i e f l y.  

CHAIRPERSON :   You are  ask ing  i f  you  can do  tha t  be fo re  we  take  the  

ad journmen t .  

ADV PAUL JOSEPH PRETORIUS SC :   Yes Cha i r.   Yes .  

CHAIRPERSON :   Okay  a l r i gh t .   Le t  us  do  tha t .  

ADV PAUL JOSEPH PRETORIUS SC :   No ,  no  no t  be fore  a f te r.  

CHAIRPERSON :   Oh a f te r.  

ADV PAUL JOSEPH PRETORIUS SC :   I  have  j us t…  

CHAIRPERSON :   Okay no  tha t  i s  f i ne .   I  mean  i f  you  wanted  to  do  i t  

now we  cou ld  do  i t  bu t  then add more  t ime a f te r  two  be fore  we  resume.  20 

ADV PAUL JOSEPH PRETORIUS S C :   No  Cha i r  i t  w i l l  be  very,  very  

b r ie f .  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   Wi th  your  leave .  

CHAIRPERSON :   No ,  no  tha t  i s  f ine .  
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ADV PAUL JOSEPH PRETORIUS SC :   I  do  no t  i n tend to  go  in to  any  

de ta i l .  

CHAIRPERSON :   No ,  no  tha t  i s  f ine .   Tha t  i s  f ine .  

ADV PAUL JOSEPH PRETORIUS SC :   And then  we w i l l  s ta r t  a t  page  18 

aga in .  

CHAIRPERSON :   Ja .   Okay no  tha t  i s  f ine .   We wi l l  take  the  l unch 

ad journmen t  then and we  w i l l  resume a t  two  o ’ c lock .  

ADV PAUL JOSEPH PRETORIUS SC :   Thank  you Cha i r.  

CHAIRPERSON :   We  ad journ .  

REGISTRAR:   A l l  r i se .  10 

INQUIRY ADJOURNS  

INQUIRY RESUMES  

CHAIRPERSON :   Are  you  ready  Mr  Pre tor i us?  

ADV PAUL JOSEPH PRETORIUS SC :   Yes  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS S C :   Thank  you  Cha i r.   To  repor t  back  

in  re la t i on  to  the  record ing .   The  eng ineers  have t r i ed  the i r  bes t  to  

p roduce  a  be t te r  more  aud ib le  ve rs ion  w i thou t  success .   The  fau l t  l i es  

w i th  the  record ing  i t se l f .   The re  are  ways o f  enhanc ing  record ings  bu t  

those mus t  be  done  techn ica l l y  and  we  w i l l  t ry  to  do  so .  20 

CHAIRPERSON :   Okay.  

ADV PAUL JOSEPH PRETORIUS SC :   Second ly  Cha i r  we  have  

es tab l i shed  tha t  the  da te  i n  paragraph 43 .8  -  as  o r ig ina l l y  p laced i n  

tha t  paragraph -  March  2015  is  the  da te  a t  leas t  i n tended  by  the  

w i tness  Mr  Nxasana  bu t  wha t  we wou ld  l i ke  to  do  fo l low ing  your  adv ice  
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and  have recas t  i s  EXHIB IT EE4  wh ich  i s  the  t ime l i ne  …  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   And we  have …  

CHAIRPERSON :   Oh  d id  you  say  in  regard  to  48  -  43 .8  tha t  i s  the  da te  

tha t  he  had i n tended?  

ADV PAUL JOSEPH PRETORIUS SC :   Yes.  

CHAIRPERSON:   So  okay.   So  i t  was no t  an  er ro r  …  

ADV PAUL JOSEPH PRETORIUS SC :   No .  

CHAIRPERSON :   In  te rms  o f  wha t  he  in tended to  say?  

ADV PAUL JOSEPH PRETORIUS SC :   2015  … 10 

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   He  in tended to  say  and  he  w i l l  …  

CHAIRPERSON:   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   Te l l  us  abou t  tha t  i n  due course  

… 

CHAIRPERSON :   Okay.  

ADV PAUL JOSEPH PRETORIUS SC :   In  re la t ion  to  the  t ime l i ne .  

CHAIRPERSON :   Okay.  

ADV PAUL JOSEPH PRETORIUS SC :   Mr  Nxasana  wou ld  you  go  to  

EXHIBIT EE4  wh ich  i s  a f te r  the  EE4  d i v ider  in  your  f i l e?   Do  you  have  20 

tha t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes  I  have  i t .  

ADV PAUL JOSEPH PRETORIUS SC :   That  i s  a  t ime l i ne  recast  by  the  

lega l  team du r ing  the  l ong  ad jou rnment  and  we  have  a t tached  re levant  

documenta t i on  f rom o ther  sources .   There  are  var ious  sources  fo r  th i s  
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t ime l ine  and I  w i l l  re fe r  to  them in  due cou rse  inc lud ing  …  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   The a f f i dav i t  o f  Hawthorn  …  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   In  the  Cor rup t ion  Watch  ma t te r.  

CHAIRPERSON :   Okay.  

ADV PAUL JOSEPH PRETORIUS SC :   Or  i s  i t  the  Freedom and  the  L aw 

mat te r?   I f  you  cou ld  go  to  the  t ime l ine  a t  the  po in t  where  i t  says  i tem 1  

-  do  you  see  tha t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes  I  see  tha t  Cha i r.  10 

ADV PAUL JOSEPH PRETORIUS SC :   On 4  Ju l y  you  were  i n fo rmed by  

the  fo rmer  Pres ident  tha t  he  had taken  a  dec i s ion  to  ins t i tu te  an  inqu i r y  

in to  your  f i tness  to  ho ld  o f f i ce .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t .  

ADV PAUL JOSEPH PRETORIUS SC :   That  has  been your  ev idence?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   On  7  Ju ly  you  ob ta ined  an  

op in ion  f rom Advoca te  E l l i s  SC.   I s  tha t  co r rec t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS S C :   R igh t .   Tha t  i s  -  tha t  i s  on  page 20 

37  o f  your  papers .   The  sou rce  o f  tha t  i n fo rma t ion  -  tha t  da te  i s  the  

a f f i dav i t  o f  Mr  Hofmeyr.   I t  i s  re fe r red  to  on  page 37 .   Do  you  see  tha t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   Does  tha t  accord  w i th  you r  own  

memory?  
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MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   And i n  tha t  op in ion  Mr  E l l i s  

made  cer ta in  recommendat i ons  inc lud ing  a  recommenda t ion  tha t  

Ms J iba  be  p rov is i on a l l y  suspended pend ing  an  inqu i ry  in to  he r  f i t ness  

to  ho ld  o f f i ce .   The recommendat i on  con t inued  tha t  a  c r imina l  

inves t iga t i on  fo r  pe r ju ry  be  opened  aga ins t  Ms  J iba  and  f ina l l y  a  

recommendat i on  was tha t  the  f ind ings  aga ins t  Ms  J iba  shou ld  be  

re fe r red  to  the  Genera l  Counc i l  o f  the  Bar  fo r  the i r  cons idera t ion .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  -  tha t  i s  cor rec t  

Cha i r.  10 

ADV PAUL JOSEPH PRETORIUS SC :   Then  on 18  Ju ly  2014 the  

memorandum s igned  by  Mr  Ho fmeyr  was fo rwarded  to  Min i s te r  Masu tha .   

Tha t  memorandum appears  annexure  -  as  an  annexure  to  th i s  t ime l ine  

Cha i r  a t  page  1 -8-4 .2 -4 .   I t  i s  a  memorandum da ted  18  Ju l y  2014  f rom 

Mr  W A Ho fmeyr  ac t i ng   

CHAIRPERSON :   Can you f ind  i t  Mr  Nxasana ?  

ADV PAUL JOSEPH PRETORIUS SC :   As  Na t iona l  D i rec to r  o f  Pub l i c  

Prosecut i ons .  

CHAIRPERSON :   I  am sor ry.  

ADV PAUL JOSEPH PRETORIUS SC :   Addressed  to  Mr  Masu tha .  20 

CHAIRPERSON :   I  th ink  he  i s  s t i l l  l ook ing  fo r  the  memorandum -  I  

th ink .  

ADV PAUL JOSEPH PRETORIUS SC :   Okay.  

CHAIRPERSON :   Page  1 -8-4 .2 -4 ,  a t  the  top  MSON1-8 -4 .24 .  

ADV PAUL JOSEPH PRETORIUS S C :   A re  you  a t  the  t ime l ine?   Go  to  
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the  t ime l i ne .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .   There  i s  the  t ime l i ne .  

ADV PAUL JOSEPH PRETORIUS S C :   I t  i s  jus t  a  few  pages  on  f rom the  

t ime l ine .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes ,  okay.  

CHAIRPERSON :   Yes.   Can you f ind  i t?   Page 1 -8-4 .   You must  no t  be  

con fused  w i th  the  b igger  numbers  where  there  i s  5 -8-8  wh ich  i s  b igge r.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   No I  have go t  -  I  have  go t  

the  t ime l i ne .   I  am ba t t l i ng  to  loca te  …  

CHAIRPERSON:   Yes .   I t  i s  a  -  i t  i s  a  memorandum on the  le t te rhead o f  10 

the  NPA.   That  page  is  a lso  marked 5 -8 -8  i n  b igger  numbers  than  1 -8-

4 .24 .   Maybe  somebody  shou ld  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I  am on  i t ,  j a .  

CHAIRPERSON :   Go  and  ass is t  h im.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I  found  i t .  

CHAIRPERSON :   Oh ,  okay.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I  found  the  memorandum.  

ADV PAUL JOSEPH PRETORIUS SC :   Cha i r  i s  sugges t ing  tha t  you  

igno re  the  bo ld  type  c lear  number ing  and  you  look  fo r  the  o ther  

number in g .  20 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Ja .  

CHAIRPERSON :   You  have found i t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Ja ,  I  found  i t .  

CHAIRPERSON :   Ja .   Whenever  there  i s  any re fe rence  -  whenever  

Mr  Pre tor i us  re fe rs  to  page  numbers  and  whenever  I  do  the  same we  
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wi l l  be  us ing  the  MSON page  numbers  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Oh  yes .   I  -  I  see  … 

CHAIRPERSON :   Bu t  we  w i l l  no t  keep  on say ing  MSON.   We wi l l  j us t  

say  1 -8-4  po in t  wha teve r  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   184 .  

CHAIRPERSON :   Or  1 -8 -4 .   Oka y.   So  ignore  the  b igger  page  numbers .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Okay Cha i r.  

CHAIRPERSON :   Okay,  a l r igh t .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes  I  have  -  I  have  go t  i t .  

ADV PAUL JOSEPH PRETORIUS SC :   R igh t .   You  have  i t .   The  o r ig ins  10 

of  tha t  mem orandum -  f i r s t l y  i s  tha t  the  memorandum forwarded by  

Mr  Ho fmeyr  to  Mr  -  to  Min i s te r  Masu tha on  18  Ju l y  2014?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   I f  you  go  back to  page  37 -  now 

we  a re  back  i n  the  a f f id av i t  o f  Wi l l i am  Andrew Ho fmeyr  wh i ch  s ta r ts  a t  

page 34 .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Page  37 .   Yes  I  am back  a t  

37 .  

ADV PAUL JOSEPH PRETORIUS SC :   You go t  tha t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  20 

ADV PAUL JOSEPH PRETORIUS SC :   Pa rag raph  16  rea ds :  

“ I t  was  on  the  bas is  o f  th is  op in ion  …”  

Tha t  i s  the  E l l i s  SC op in ion .  

“…tha t  the  NDPP ins t ruc ted  h i s  l ega l  adv i ce  and 

Mr  Gerhard  Ne l  to  d ra f t  the  con f iden t ia l  min i s te r i a l  
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memorandum da ted  18  Ju l y  2014 . ”  

You  have  tes t i f i ed  to  tha t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   “The memorandum was  

approved  by  the  NDPP …”  

Tha t  i s  yourse l f?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t .  

ADV PAUL JOSEPH PRETORIUS SC :   “…shor t l y  be fore  he  

depar ted  on  leave  fo r  two  days  sub jec t  to  a  few  

minor  changes  tha t  he  requ i red .   S ince  he  rega rded  10 

the  ma t te r  as  urgent  he  reques ted  me to  s ign  the  

memorandum once the  changes had been made  as I  

wou ld  be  ac t ing  as  NDPP du r ing  h i s  absence . ”  

Cor rec t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   And  so  tha t  i s  how Mr  Ho fmeyr  

came to  s ign  th i s  memorandum as  Act i ng  NDPP but  on  your  ins t ruc t ion?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   Tha t  memorandum may -  and -  

and  was  i t  sen t  w i th  you r  approva l  and  on  you r  i ns t ruc t ion?  20 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   On  my i ns t ruc t i on  yes.  

ADV PAUL JOSEPH PRETORIUS SC :   The  memorandum on  page  37  

paragraph 17  made  a  number  o f  conc lus ions  and  recommenda t i ons :  

“Namely  tha t  the  NPA and the  NDPP shou ld  repor t  

the  adverse  f i nd ings  to  the  Min i s te r  and  Pres iden t .   



19 AUGUST 2019 – DAY 147 
 

Page 79 of 195 
 

Recommend  tha t  the  Pres iden t  shou ld  cons ide r  to  

p rov is i ona l l y  suspend Ms  J iba  and  Mr  Mrweb i  and 

Ms Mzinya th i  pend ing  an  inqu i r y  in to  the i r  f i tness to  

ho ld  o f f i ce . ”  

Over  the  page ,  page  38 :  

“Re fe r  the  ma t te r  and f i nd ings to  the  cou r ts  to  open 

cr imina l  invest i ga t ions fo r  per ju ry  aga ins t  the  above  

men t ioned  members  o f  the  NPA and  four,  submi t  the  

f ind ings  o f  the  cou r ts  aga ins t  the  th ree  members  o f  

the  NPA to  the  Genera l  Counc i l  o f  the  Bar. ”  10 

So those  were  the  recommendat i ons  made  by  your  o f f i ce ,  

app roved  by  you  and i ns t ruc ted  by  you  to  be  fo rwarded  to  -  to  the  

Min i s te r  o f  Jus t i ce  a t  the  t ime  -  Min i s te r  Masu tha?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   R igh t .   So  to  go  back  to  the  

t ime l ine .   On  30  Ju l y  2014  -  and  I  am s t i l l  on  the  f i r s t  page o f  the  

t ime l ine  -  you rece ived a  no t ice  o f  in ten t i on  to  suspend  f rom the  fo rmer  

Pres iden t .   Do  you  see  tha t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  ( i n te rvenes) .  

ADV PAUL JOSEPH PRETORIUS SC :   You have tes t i f i ed  to  tha t .   The  20 

re fe rences are  there .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes  I  see  tha t .  

ADV PAUL JOSEPH PRETORIUS SC :   On 30  Ju ly  i tem f i ve  ove r  the  

page -  Min is te r  Masuthu  -  Masu tha ra ther  -  acknowledged rece ip t  to  

Mr  Ho fmeyr  o f  h i s  memorandum da ted  18  Ju ly.  
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MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes  I  -  I  reca l l  tha t .  

ADV PAUL JOSEPH PRETORIUS SC :   And then on  31  Ju ly  2014  

Cons t i tu t i ona l  Cour t  Jus t i ce  Yacoob  was ap po in ted  to  Cha i r  a  fac t  

f ind ing  i nqu i ry  i n to  a l lega t ions  o f  uneth ica l  conduc t  by  sen ior  members  

o f  the  NPA.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   Co r rec t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes  i t  i s  cor rec t .  

ADV PAUL JOSEPH PRETORIUS SC :   Then  on  1  Augus t  2014  -  and  we  

w i l l  come to  th is  in  due  course  -  you made rep resenta t i ons i n  rep ly  to  10 

the  no t ice  o f  i n ten t ion  to  suspend?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

CHAIRPERSON :   I  am sor ry  Mr  Pre tor ius .  

ADV PAUL JOSEPH PRETORIUS SC :   Yes.  

CHAIRPERSON :   Jus t  to  c lear  up  someth ing .   I  th ink  ear l i e r  on  be fo re  

lunch I  may have unders tood you r  ev idence to  be  to  the  e f fec t  tha t  you  

had  communica ted  w i th  the  Min is te r  -  Min i s te r  Masutha  and w i th  the  

Pres iden t  o r  m aybe  on ly  w i th  the  Min i s te r  w i th  a  v i ew  to  h im convey ing  

tha t  to  the  Pres iden t  you r  conce rns  abou t  the  conduc t  o f  Ms  J iba  and 

Mr  Mrweb i  and  tha t  you  had asked tha t  the  Pres ident  shou ld  cons ider  20 

suspend ing  them and in i t ia t ing  d i sc ip l ina ry  p rocesses and  tha t  ins tead  

the  Pres iden t  i ns t i tu ted  the  i nqu i ry  aga ins t  you and  s ta r ted  cons ider i ng  

the  poss ib i l i t y  o f  suspend ing  you  bu t  when  I  look  a t  th i s  t ime l i ne  i t  

appears  tha t  ac tua l l y  I  may have  misunders tood and you might  have no t  

unders tood my  ques t i on .  
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I t  appears  tha t  the  Pres iden t  no t i f i ed  you  o f  h i s  dec i s ion  to  

ins t i tu te  an  inqu i r y  and the  -  your  approach  to  the  Min is te r  and to  the  

Pres iden t  happened  a f te r  and  no t  be fore  he  in i t ia ted  an  inqu i r y.   I s  -  i s  

tha t  -  do  you  -  do  you see what  I  am ta l k i ng  abou t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes  I  see  wha t  you  are  

ta l k ing  about  Cha i r.  

CHAIRPERSON :   Hm.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .   I  th ink  Cha i r  because  

o f  the  lapse o f  t ime  …  

CHAIRPERSON :   Yes .  10 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Bu t  we  have now ver i f i ed  

as  the  Cha i r  has -  had -  had  requested  …  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Wi th  the  spec i f i c  da tes  …  

CHAIRPERSON :   Yes ,  yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Bu t  in  a  nu tshe l l  on  -  I  

th ink  the  -  the  conspec tus  o f  my ev idence  was tha t  when I  app roached  

the  Pres iden t  to  i ns t i tu te  d isc ip l i nary  s teps  aga ins t  these i nd iv idua l s  

wha t  happened  was  the  o ther  way  round .   He  ins t i tu ted  -  he  i ns t i tu ted  

the  -  the  Commiss ion  o f  Inqu i ry  aga ins t  myse l f .  20 

CHAIRPERSON :   Yes  bu t  the  -  the  po in t  I  am -  I  am t r y ing  to  make  and 

I  jus t  wan t  to  make  sure  tha t  we  unders tand  each  o ther  i s  tha t  whereas  

tha t  was  my  unders tand ing  o f  wha t  may  have happened.   I t  i s  c lea r  

f rom th i s  t ime l ine  tha t  on  4  Ju l y  2014  -  tha t  i s  i tem 1  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  
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CHAIRPERSON :   You  say :   the  fo rmer  -  fo rmer  Pres iden t  Zuma 

in fo rmed  you  tha t  he  had  taken  a  dec is ion  to  i ns t i tu te  an  i nqu i ry  i n  

te rms  o f  Sec t i on  12 (6 )  o f  the  NPA Act .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t .  

CHAIRPERSON :   Okay and  7  Ju ly  the re  i s  an  -  the re  i s  the  E l l i s  

op in ion .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   So  -  so  I  do  no t  know whe ther  the  E l l i s  op in ion  had  

been requested  pr i o r  to  4  Ju ly  bu t  th is  i s  when i t  seems to  e i ther  have  

been  rece i ved  by  yourse l f  o r  have  b een  s igned  by  counse l  -  the  7 t h  -  10 

7 Ju l y  a f te r  you had  been in fo rmed tha t  the  Pres iden t  had  dec ided to  

cons t i tu te  an  inqu i ry  aga ins t  you .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I  th i nk  the  -  I  th ink  the  

op in ion  was  s igned  on 7  Ju l y  ( in te rvenes) .  

CHAIRPERSON :   O f  Ju l y  yes ,  yes .   D id  you reca l l  when you  had  

requested  i t?   Was  i t  p r io r  to  4  Ju ly  o r  was i t  a f te r  tha t?   I s  tha t  

someth ing  you  can reca l l  o r  no t  rea l l y?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I  -  I  canno t  reca l l  …  

CHAIRPERSON :   You  canno t  reca l l ,  okay.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   O f  tha t ,  yes .  20 

CHAIRPERSON :   So  -  and  then  the  appo in tmen t  o f  Jus t i ce  Yacoob 

happens  much  la te r  -  end  o f  Ju l y  and  so  on .    

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t .  

CHAIRPERSON :   So  -  so  wha t  I  am say ing  i s  the  i mpress ion  I  ge t  now 

when I  l ook  a t  th is  t ime l i ne  i s  d i f fe ren t  f rom the  impress ion  I  had be fo re  
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l unch .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   ( In te rvenes) .  

CHAIRPERSON :   The  impress ion  I  had  be fore  l unch  was  tha t  you  had 

a l ready app roached the  Pres iden t  ask ing  h im to  take  ac t i on  or  cons ider  

tak ing  ac t ion  aga ins t  Ms  J iba  and Mr  Mrweb i  … 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   And wh i le  you were  wa i t ing  fo r  h im to  ac tua l l y  do  tha t  

wha t  you  go t  was  tha t  the  Pres iden t  dec ided  to  take  ac t i on  aga ins t  y ou  

as  i t  were  in  te rms  o f  -  by  way  o f  an  i nqu i ry  and  cons ide r ing  

suspend ing  you  bu t  I  am -  I  am say ing  tha t  i t  does appear  tha t  the  10 

Pres iden t ’s  dec is i on  to  ins t i tu te  an  inqu i r y  came f i r s t  be fo re  you  asked  

h im to  take  ac t i on  aga ins t  Ms  J iba .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r,  yes .  

CHAIRPERSON :   I s  tha t  co r rec t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  -  tha t  i s  the  pos i t ion ,  

yes .  

CHAIRPERSON :   Okay,  okay.   No  I  thought  i t  i s  impor tan t  to  c l ear  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   I t  up .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I  th ink  wha t  was  happen ing  20 

be fore  th i s  the re  were  these  communica t ions  by  way  o f  le t te rs  where  

the  Pres ident  ca l led  upon me to  respond  by  a  par t i cu la r  da te  …  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Abou t  the  -  the  med ia  …  

CHAIRPERSON :   Yes .  
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MR MXOLIS I  SANDILE  OLIVER NXASANA :   And  the  -  and  the  

a l legat i ons o f  ( i n te rvenes) .  

CHAIRPERSON :   Secur i t y  c l ea rance?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Secur i t y  c learance and  -  

and  the  cr imina l  ca ses ( in te rvenes) .  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   Yes ,  okay.   Thank you .  

ADV PAUL JOSEPH PRETORIUS SC :   To  p lace  tha t  i n  i t s  p roper  

con tex t  and  pe rhaps  to  a l l ow  the  Cha i r  to  cons ider  the  -  the  fu l l  10 

con tex t .   Be fo re  4  Ju ly  had you  any  con templa t i on  about  tak ing  ac t ion  

or  i n i t i a t ing  ac t ion  aga ins t  Ms  J iba  and  o thers?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Cha i r  be fo re  then  I  wou ld  

have  con templa ted  ge t t ing  lega l  op in ion  and  a lso  appo in t ing  the  Fact  

F ind ing  Commi t tee  head ed  by  Jus t ice  Yacoob .  

ADV PAUL JOSEPH PRETORIUS S C :   Okay.   In  tha t  regard  wha t  wou ld  

you  say  to  the  sugges t ion  tha t  your  dec i s ion  to  in i t ia te  ac t ion  aga ins t  

Ms J iba ,  Mrweb i  and  Mzinyath i  was  mo t iva ted  and  prompted  by  the  

rece ip t  o f  the  no t i ce  by  you f rom the  Pres iden t  o f  4  Ju l y  to  ins t i tu te  an  

inqu i ry  to  your  f i tness to  ho ld  o f f i ce?  20 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  was no t  the  pos i t ion  

because  tha t  was a  dec i s ion  tha t  was  taken  a f te r  a  spec ia l  Exco 

mee t ing  a r is i ng  f rom wha t  was  happen ing .   Espec ia l l y  the  ma t te r  

invo l v ing  the  c r i t i c i sms  o f  these  advocates .   I  came to  lea rn  about  i t  i n  

the  med ia  and  we  were  very  much concerned .   I  remember  tha t  we  had  
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a spec ia l  Exco  to  dea l  w i th  these  issues  and  as  Exco we took a  

dec i s ion  tha t  th i s  i s  the  way  to  -  to  dea l  w i th  these  i ssues.  

ADV PAUL JOSEPH PRETORIUS SC :   A l r igh t .   We  have  no t  learn t  o f  

tha t  Exco  meet i ng .   Do you know more  o r  less  when tha t  wou ld  have 

taken p lace?   We can  ge t  a  minute  o f  tha t  Cha i r.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   You can ge t  a  -  a  minute  o f  

tha t .  

ADV PAUL JOSEPH PRETORIUS SC :   Jus t  make  a  no te .  

CHAIRPERSON :   We l l  I  th ink  i t  may  be  impor tan t  to  -  to  have  s igh t  o f  

when  the  br i e f  was  sent  to  counse l  fo r  an  op in ion  on  whether  the  10 

cr i t i c i sms  o f  Ms  J iba  and Mr  Mrweb i  i n  var i ous j udgmen ts  war ran ted  

d isc ip l inary  ac t i on .   Pa r t l y  fo r  the  po in t  tha t  Mr  Pre tor i us  i s  men t ion ing  

because  i t  may  be  -  we  do  no t  know -  i t  may  be  tha t  the  pos i t ion  may 

be taken tha t  when you rea l i se  tha t  the  Pres iden t  was con temp la t ing  o r  

had  dec ided  to  cons t i tu te  an  i n qu i ry  aga ins t  you  you r  response  was  

then  to  e f fec t i ve l y  say we l l  I  canno t  be  the  on ly  one  to  be  dea l t  w i th .  

Le t  me  ask  h im to  a lso  dea l  w i th  Ms  J iba  and  Mr  Mrweb i .   

There  may -  the re  may  be  no th ing  wrong  w i th  tha t  bu t  i t  -  i t  migh t  be  

d i f fe ren t  f rom a  s i tu a t ion  such  as  the  one  I  though t  was  the  case be fo re  

lunch  where  you  say to  the  Pres iden t  and  to  the  Min is te r  here  i s  20 

ev idence  o f  what  I  be l ieve  i s  misconduct  by  Ms  J iba  and  Mr  Mrweb i .   

Take  ac t ion  and  then  no  ac t i on  i s  be ing  taken  aga ins t  them.  

Ins tead ac t ion  i s  be ing  taken aga ins t  you .   So tha t  i s  -  tha t  i s  

wha t  we need  to  look a t  to  -  to  unders tand  bu t  I  th i nk  you may  even 

a f te r  today need  to  re f resh  you r  memory  on  -  on  every th ing .   So tha t  
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l a te r  on  i f  there  i s  anyth ing  you  might  w i sh  to  c l ear  up  i n  your  ev idence  

wh ich  you migh t  have sa id  because w i thou t  the  benef i t  o f  re f resh ing  

you r  memory  on  o the r  th i ngs then  you  can  c lear  up .   Okay.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I  unders tand.  

CHAIRPERSON :   I s  tha t  a l r igh t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   Okay.   Thank  you .  

ADV PAUL JOSEPH PRETORIUS SC :   Tha t  i s  the  on l y  comment  in  

re la t ion  to  tha t  tha t  we now know is  tha t  …  

CHAIRPERSON :   Hm.  10 

ADV PAUL JOSEPH PRETORIUS S C :   The  op in ion  was  rece i ved  on  the  

7 t h  … 

CHAIRPERSON :   O f  Ju ly.  

ADV PAUL JOSEPH PRETORIUS SC :   O f  Ju l y  …  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   And … 

CHAIRPERSON :   No he  sa id  i t  was  s igned  on the  7 t h  -  I  do  no t  know.  

ADV PAUL JOSEPH PRETORIUS SC :   O f  -  o f  Ju ly.  

CHAIRPERSON :   Ja .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I  -  I  found  -  I  found 20 

someth ing  here  Cha i r.  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  on  page  1 -8-4 .2 -7 .  

CHAIRPERSON :   1 -8 -4 .2 -7?   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   In  pa ragraph  12.  



19 AUGUST 2019 – DAY 147 
 

Page 87 of 195 
 

CHAIRPERSON :   Oh ,  yes .   You want  to  read  tha t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

“On  26  June  2014  the  Na t iona l  Prosecut i ng  

Au thor i ty  b r ie fed  Advoca te  Pa t r i ck  E l l i s  SC to  

fu rn ish  a  lega l  op in ion  on  the  fo l low ing  ques t ions :   

a ,  the  d i sc ip l ina ry  p rocedures  ava i lab le  respec t  o f  

sen io r  pe rsonne l  a t  the  NPA;  b ,  whe ther  d isc ip l ina ry  

s teps  ough t  to  be  taken aga ins t  Advocates  J iba ,  

Mrweb i ,  Mz inya th i  and  Mboyn i  (? )  p r imar i l y  as  a  

resu l t  o f  the  f ind ings  made  in  the  judgmen ts  10 

re fe r red  to  in  pa ragraph 10  above and  the  judgment  

o f  Gorven  J  in  Booysen vs  Act ing  N at ional  

Direc tor  of  Publ ic  Prosecut ions  and Others . ”  

CHAIRPERSON :   Yes.   A t  leas t  tha t  seems to  ind ica te  tha t  a t  leas t  

ask ing  fo r  -  b r ie f ing  counse l  fo r  an  op in ion  happened  before  you  were  

in fo rmed o f  the  Pres iden t ’s  dec i s ion  to  ins t i tu te  d i sc ip l inary  -  an  

inqu i ry?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

CHAIRPERSON :   Okay.  

ADV PAUL JOSEPH PRETORIUS SC :   Thank  you  fo r  tha t  Mr  Nxasana .   20 

I  was  go ing  to  comment  on  the  improbab i l i t y  o f  sen io r  counse l  

fu rn ish ing  an  op in ion  in  th ree  days bu t  I  though t  the  be t te r  o f  i t .  

CHAIRPERSON :   We l l  the  -  the  one th ing  wh ich  I  want  to  ask  ar i s ing  

ou t  o f  th is  i s  whe the r  you  a re  ab le  to  say Mr  Nxasana who  o ther  than 

you rse l f  and the  s ta te  a t to rney  invo l ved  i n  the  ma t te r  and  counse l  may  
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have  -  who  e lse  may  hav e  known  tha t  you  had  sough t  counse l ’s  op in ion  

on  th i s  ma t te r?   Wou ld  there  have  been  anybody  e l se  tha t  knew be fore  

4  Ju l y?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes because the  reques t  

wen t  under  the  -  the  hand  o f  the  CEO then  Ms  Karen  -  

Advoca te  Karen  Van Rensburg  was the  CEO o f  the  NPA.  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   Tha t  wou ld  be  the  on l y  o ther  pe rson  o r  was  the  mat te r  

hand led  in  such  a  way tha t  a  l o t  o f  o ther  peop le  may  have  been  aware?  10 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   And  advoca te  -  Mr  Ho fmeyr  

a lso  was aware ,  Advoca te  Gerha rd  Ne l  was  a l so  aware .  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   Bu t  as  fa r  as  you  know Ms  J iba  and  Mr  Mrweb i  d id  no t  

know?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   When?  

CHAIRPERSON :   Be fore  4  Ju l y?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I  w i l l  no t  -  I  w i l l  no t  …  

CHAIRPERSON :   You  wou ld  no t  know?  20 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   No.  

CHAIRPERSON :   You  have no  bas i s  to  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON:   Okay,  a l r igh t ;  bu t  a t  tha t  s tage  your  communica t ions 

w i th  the  -  w i th  the  M in is te r  o r  the  Pres iden t  wou ld  they  have  inc luded 
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you  say ing  any th ing  a long the  l ines  tha t  you were  con templa t i ng  

seek ing  an  op in ion  abou t  d i sc ip l ina ry  ac t i on  aga ins t  them o r  no t  rea l l y?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Cha i r  I  a lso  s tand to  be  

cor rec ted .   I  canno t  remember  bu t  I  -  I  wan t  to  be l i eve  tha t  the  

mee t ings  tha t  we  subsequent l y  -  tha t  I  subsequen t ly  he ld  w i th  the  

Pres iden t  those mee t ings took  p lace  be fore  the  -  be fore  Ju l y  o r  -  o r  

June .  

I  th ink  i t  was  a round  May i f  I  am no t  mis taken and I  wan t  to  

be l ieve  tha t  dur i ng  our  in te rac t ion  I  had in fo rmal l y  to ld  h im -  no t  in  

wr i t i ng  -  tha t  he  has  been  mis led  and  in  fac t  i t  i s  the  very  peop le  who  10 

are  dr i v ing  th is  agenda be f o re  I  even sen t  the  memorandum tha t  I  

asked Gerhard  Ne l  to  send  i t  to  h im.  

CHAIRPERSON :   Yes bu t  my ques t ion  was spec i f i ca l l y  about  whethe r  

the  Pres iden t  may  have  known  f rom be ing  to ld  by  you be fo re  

4  Ju l y  2014  tha t  you cou ld  be  -  you  cou ld  be  wan t ing  to  h ave  

d isc ip l inary  ac t ion  taken  aga ins t  Ms  J iba  and  Mr  Mrweb i .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  -  tha t  i s  what  I  am 

say ing  Cha i r.   That  i s  wha t  he  cou ld  have  known .  

CHAIRPERSON :   Ja .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  dur i ng  our  in te rac t ion  20 

… 

CHAIRPERSON:   Ja  bu t  -  bu t  how wou ld  he  have  known?   D id  you say 

so  spec i f i ca l l y  to  h im?  How wou ld  he  have known tha t  i s  wha t  you  were  

con templa t ing?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Cha i r  a l though I  cannot  
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reca l l  now bu t  I  want  to  be l i eve  tha t  I  have r eason  to  be l i eve  tha t  I  -  I  

mus t  have commun ica ted  tha t  to  h im du r ing  ou r  -  dur ing  our  

engagemen ts .  

CHAIRPERSON :   Okay.   Okay,  thank you.  

ADV PAUL JOSEPH PRETORIUS SC :   I f  we cou ld  go  back  to  i tem f i ve  

on  30  Ju ly  2014 i t  appears  tha t  Min is te r  Masu tha  to ld  Mr  Hofmeyr  tha t  

he  had  rece ived  Mr  Hofmeyr ’s  s i gned  memorandum o f  18  Ju l y  2014 .   

Tha t  i s  apparen t  f rom the  documen ta t ion .   We  have  no t  go t  a  re fe rence 

there  ye t  bu t  tha t  i s  i tem f i ve  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  10 

ADV PAUL JOSEPH PRETORIUS SC :   In  the  t ime l ine .   I tem s i x  reads  -  

i tem s i x  accord ing  to  you r  own  a f f idav i t  …  

CHAIRPERSON :   I  am so r ry  Mr  Pre tor ius .   I  th i nk  I  have  los t  the  page 

fo r  the  t ime l i ne  now.  

ADV PAUL JOSEPH PRETORIUS SC :   Okay.   I t  i s  -  i t  i s  beh ind  d iv i der  

EE4 .  

CHAIRPERSON :   Oh  okay,  thank you .   I  have  go t  i t .   

ADV PAUL JOSEPH PRETORIUS SC :   Page  2 .  

CHAIRPERSON :   Okay.   I  have  go t  i t .  

ADV PAUL JOSEPH PRETORIUS SC :   I f  we cou ld  go  to  i tem 6  on  20 

31  Ju ly  Just i ce  Yacoob  was  appo in ted  to  Cha i r  a  Fact  F ind ing  Inqu i ry  -  

inqu i ry  -  accord ing  to  you r  a f f idav i t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t .  

ADV PAUL JOSEPH PRETORIUS SC :   Then  i tem 7  on  1  August  2014  i t  

i s  apparen t  tha t  you made  represen ta t ions  i n  rep ly  to  the  no t ice  
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con templa t ing  your  suspens ion?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS S C :   Then  on  8  August  fo rmer  

Pres iden t  Zuma wro te  to  you  to  jus t i f y  h i s  re fusa l  to  p rov ide  par t i cu la rs  

o f  the  a l l egat i ons aga ins t  you?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t .  

ADV PAUL JOSEPH PRETORIUS SC :   And  on  8  August  i n  add i t ion  

Min i s te r  Masuthu  -  Masu tha  ra the r  -  my  apo log ies  -  acknowledge 

rece ip t  o f  18  Ju l y  2014  Hofmeyr  memorandum in  co r respondence  w i th  

you?  10 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC:   In  o ther  words  he  had  a l ready  

acknowledged  rece ip t  to  Mr  Ho fmeyr  h imse l f  on  30  Ju l y  bu t  i n  

cor respondence  w i th  you  on  8  August  … 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Wi th  me  on  -  on  8  August .   

Tha t  i s  cor rec t .  

ADV PAUL JOSEPH PRETORIUS SC :   He  sa id  h e  -  he  had  rece ived  i t .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :     Then  on  the  8 t h  o f  Augus t  i tem 

10  you  submi t ted  a  found ing  a f f i dav i t  i n  an  app l i ca t ion  in  the  H igh  20 

Cour t  to  compel  the  fo rmer  p res iden t  to  p rov ide  you  w i th  fu r ther  

par t i cu la rs  pursuan t  to  h is  in ten t i on  to  ho ld  an  inqu i r y?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Tha t  i s  cor rec t .  

ADV PAUL JOSEPH PRETORIUS S C :     You  dea l  w i th  th i s  in  your  

a f f i dav i t ,  then on  the  11 t h  o f  August  2014 you  rep l ied  to  Min is te r  
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Masu tha ,  now we  shou ld  perhaps dea l  w i th  tha t  18451.3 .   Cha i r  I  

hes i ta te  to  make re fe rence to  the  b ig  bo ld  numbers  bu t  the re ’s  a  ye l low 

or  an  o range  . . .  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Yes  I  have  go t  i t .  

ADV PAUL JOSEPH PRETORIUS SC :     Marker  i n  the  documen ts  

fo l low ing  the  t ime l ine  headed  “ l e t te rs ” .    

CHAIRPERSON :    (m icrophone  no t  on )   

ADV PAUL JOSEPH PRETORIUS SC :     No,  i t ’s  a t  EE4,  jus t  be fore  EE5 

You ’ l l  see  an  orange  s t i cker,  i s  there  no  orange  s t i cke r  i n  you r  f i l e ,  oh  

dea r.   Le t  us  dea l  w i th  i t  i n  anothe r  way the  . . .  ( i n te rvenes)  10 

CHAIRPERSON :    Have you go t  an  orange s t i cker  on  you r  f i l e  Mr  

Nxasana?  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :    I ’m  not  sure  wh ich  one i s  

o range .  

ADV PAUL JOSEPH PRETORIUS SC :     The f i r s t  one w i th  le t te r s  

wr i t ten  on  i t .  

MR MXOLIS I  SAN DILE OLIVER NXASANA :    Sor ry?  

ADV PAUL JOSEPH PRETORIUS SC :   Jus t  go  back.    

MR MXOLIS I  SANDILE OLIVER NXASANA :    I  found the  le t te r  tha t  you  

are  re fe r r ing  me  to .  20 

ADV PAUL JOSEPH PRETORIUS SC :     Have  you?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Yes .  

ADV PAUL JOSEPH PRETORIUS SC :     18451.4?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Yes  w i th  the  bu l l e t  number  

618 .  
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ADV PAUL JOSEPH PRETORIUS SC :     Yes .  

CHAIRPERSON :    Wha t  i s  the  page  number,  184?  

ADV PAUL JOSEPH PRETORIUS S C :     58 .1 ,  i t ’s  no t  i n  any  sequence  

Cha i r  because  the re  are  o ther  documen ts  in te rven ing  bu t  i f  one  goes  to  

the  184  numbers…[ in te rvenes ] .  

CHAIRPERSON :    I ’ ve  go t  184.51 .1  w i thout  a  ye l low s t i cke r.  

ADV PAUL JOSEPH PRETORIUS SC :     Yes tha t  i s  t he  one.   Tha t  i s  the  

le t te r  add ressed  to  you  by  Mr  Masut ha ,  do  you see tha t?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Yes  I  see  tha t  one .  

CHAIRPERSON :     The  le t te r  i s  s igned  by  the  Min i s te r  on  8  August  10 

2014.  

ADV PAUL JOSEPH PRETORIUS SC :     Do you see tha t?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Yes  I  see  i t .  

ADV PAUL JOSEPH PRETORIUS SC :     Now in  tha t  le t te r,  Min is te r  

Masu tha  says  to  you ,  as  I  read  i t ,  

 “ I  acknowledge  rece ip t  o f  you r  memorandum,  o r  the  

 memorandum of  18  Ju ly  2014 mak ing  cer ta in  recommendat i ons 

 to  the  Pres iden t ” .  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Yes .  

CHAIRPERSON :   Mr  Pre tor i us  when  we  have  d i f f i cu l t y  loca t i ng  these 20 

documents  be t te r  to  read  wha t  i s  there  o therw ise  the  one  wh o  looks  fo r  

i t  l a te r  on  th inks  i t ’ s  the  wrong one.   My  one says  someth ing  l i ke ,  

 “ I  am in  rece ip t  o f  a  memorandum” ,  

 Tha t ’s  the  f i rs t  sen tence  . . .  ( i n te rvenes)  

ADV PAUL JOSEPH PRETORIUS SC :     Yes .    
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CHAIRPERSON :     A re  we  look ing  a t  the…[ in te rvenes ] .  

ADV PAUL JOSEPH PRETORIUS SC :     We’ re  look ing  a t  the  same one .  

CHAIRPERSON :     I t ’s  jus t  tha t  you  sa id ,  “ I  acknowledge”  and  I  d idn ’ t  

see  acknowledge and beg in  to  th i nk  tha t  we l l ,  la te r  on  somebody  w i l l  

say  I ’m  look ing  a t  the  wrong l e t te r,  i t  doesn ’ t  say.  

ADV PAUL JOSEPH PRETORIUS SC :     Yes  perhaps  the  descr ip t ion  in  

the  t ime l ine  i s  inco r rec t .   Yes bu t  in  tha t  le t te r  da ted  the  8 t h  o f  Augus t  

2014,  Min is te r  Masu tha says  tha t  he  has  rece i ved  the  memorandum 

s igned  by  Mr  Wi l l ie  Hofmeyer.  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Tha t  i s  cor rec t .  10 

ADV PAUL JOSEPH PRETORIUS SC :     And  he no tes  tha t ,  tha t  

memorandum recommends  tha t  he ,  tha t  i s  t he  Min i s te r  approached  the  

Pres iden t  w i th  the  recommenda t ion  o r  reques t  to  suspend  Advoca tes  

J iba ,  Mrweb i  and  Mzinya th i?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Tha t  i s  cor rec t .  

ADV PAUL JOSEPH PRETORIUS SC :     Bu t  he  says  to  tha t  be fore  he  

does  tha t  he  wan ts  cer ta in  in fo rma t ion  f rom you?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Tha t  i s  so .  

ADV PAUL JOSEPH PRETORIUS SC :     And  you  rep l y  to  tha t  le t te r  a t  

184 .51 .3  to  say,   20 

 “We hadn ’ t  had an  oppor tun i t y  to  me t ,  le t ’s  meet ” .  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Tha t ’s  co r rec t .  

ADV PAUL JOSEPH PRETORIUS SC :     And then over  the  page and on 

the  12 t h  o f  Augus t  the  Min i s te r  says on  page  184.51 .4 ,  

 “ I  no te  tha t  you  want  to  mee t  bu t  g ive  me  the  in fo rma t ion  
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 anyway” .   

MR MXOLIS I  SANDILE OLIVER NXASANA :    Tha t  i s  so .  

ADV PAUL JOSEPH PRETORIUS SC :   So  tha t  exchange o f  

cor respondence  takes  p lease  be tween  the  8 t h  and  the  12 t h  o f  August  

2014.  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :     Then  on the  17 t h  o f  Sep tember  

2014,  you  submi t  a  memorandum to  Min is te r  Masu tha?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Yes respond ing  to  what  he  

had  ra ised  in  h i s  le t te r  da ted  the  8 t h  o f  Augus t  2014 .  10 

ADV PAUL JOSEPH PRETORIUS SC :     Tha t  memorandum is  a t  184.1 .  

CHAIRPERSON :    There ’s  someth ing  wrong  w i th  tha t  number ing  isn ’ t  

i t?   Ear l ie r  we  had  184 .49 and so  on  and then  much  la te r  we  have 

184 .1 .   Mr  Pre to r ius?  

ADV PAUL JOSEPH PRETORIUS SC :     These  were  a l l  pag ina te  and  

numbered  in  the  b reak Cha i r  bu t  184 .1  i s  i n  fac t  towards  the  end o f  the 

bund le  in  EE 4 .   I t  shou ld  have  been  marked  w i th  a  –  

perhaps…[ in te rvenes ]  

CHAIRPERSON :    Ja  i f  we don ’ t  cor rec t  i t  now,  then  in  the  t ranscr ip t  i f  

we  re fe r  i t  to  -  cou ld  cause confus ion .  20 

ADV PAUL JOSEPH PRETORIUS SC :   Yes  i t  i s  number  184 .1  –  page  

184 .1  bu t  i t ’s  ou t  o f  sequence  and  we can  eas i l y  pu t  i t  back  in  

sequence.  

CHAIRPERSON :   Bu t  in  the  mean t ime  how wi l l  you  re fe r  to  i t?  

ADV PAUL JOSEPH PRETORIUS SC :      By  i ts  page  number  wh ich  is  



19 AUGUST 2019 – DAY 147 
 

Page 96 of 195 
 

i nde l i b ly  marked  on the  page .  

CHAIRPERSON :   184 .1?  

ADV PAUL JOSEPH PRETORIUS SC :      Yes  Cha i r.  

CHAIRPERSON :   I  th ink  tha t  i s  what  w i l l  cause confus ion ,  o r  you mean 

tha t  you  w i l l  take  i t  back to  the  r igh t  p lace  la te r?  

ADV PAUL JOSEPH PRETORIUS SC :      Yes  Cha i r.  

CHAIRPERSON :   Wou ld  tha t  work?    

ADV PAUL JOSEPH PRETORIUS SC :      Yes .  

CHAIRPERSON:     I ’m  jus t  t r y ing  to  look  whe ther…[ in te rvenes ] .  

ADV PAUL JOSEPH PRETORIUS S C :      I t  shou ld  because  anyone  10 

read ing  th i s  bund le  w i l l  go  to  184 .1 .  

CHAIRPERSON :   Yes so  i t  was j us t  loca ted  i n  the  wrong  par t  o f  the  

bund le?  

ADV PAUL JOSEPH PRETORIUS SC:      Yes .  

CHAIRPERSON :   Okay.  

ADV PAUL JOSEPH PRETORIUS SC :      Wel l  I ’m sure  the  pe rson  who 

d id  i t  w i l l  say  i t ’s  cor rec t  bu t…  

CHAIRPERSON :   Ja ,  no .   Wel l  i f  tha t  w i l l  work  then  tha t ’s  f ine  because  

then  re fe r r ing  i t  to  –  i t  as  page  184 .1  wou ld  be  f i ne ,  okay,  a l r igh t  i t  

looks  l i ke  tha t  shou ld  be  f ine .  20 

ADV PAUL JOSEPH PRETORIUS S C :      I  had  hoped  tha t  the  s t i ckers  

wou ld  appear  there  bu t  fo r  some reason they  d idn ’ t .  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :      Anyway  d id  you  have  184 .1?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Tha t  i s  cor rec t  Cha i r.  
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ADV PAUL JOSEPH PRETORIUS SC :      Do  you  have i t  Cha i r?  

CHAIRPERSON :   Yes  I  have .  

ADV PAUL JOSEPH PRETORIUS SC :      I t ’s  immedia te l y  a f te r  th i s  

cor respondence  tha t  we ’ve  jus t  re fe r red  to .  

CHAIRPERSON :   I  know I  found  i t  a  l ong t ime  ago .  

ADV PAUL JOSEPH PRETORIUS SC :      Good thank you  Cha i r.  

CHAIRPERSON :   Ja  i t  was j us t  the  page numbers  tha t  we  wou ld  use  

tha t  I  was conce rned whe the r  i t  wou ldn ’ t  cause  more  con fus ion  us ing  

them.   I  th ink  i f  i t ’s  j us t  a….  [ in te r venes ]   

ADV PAUL JOSEPH PRETORIUS SC :      I  unders tand  Cha i r,  you ’ re  10 

fa i r l y  more  sk i l led  and exper ienced a t  f i nd ing  page numbers  than our  

w i tnesses  and  myse l f .  

CHAIRPERSON :   Okay  a l r i gh t ,  l e t ’s  cont i nue .  

ADV PAUL JOSEPH PRETORIUS SC :      184 .1 ,  you ’ve  go t  i t  

MR MXOLIS I  SANDILE OLIVER NXASANA :   I ’ ve  go t  i t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :      Tha t ’s  the  memorandum tha t  

you ’ ve  j us t  re fe r red  to  da ted  17  Sep tember  2014.   How d id  –  i f  we  cou ld  

jus t  dea l  w i th  i t  b r ie f l y,  how d id  i t  come about  tha t  you  then  se n t  th i s  

memorandum to  Min i s te r  Masu tha?  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :     That  was  because  a f te r  20 

Mr Ho fmeyer  –  a f te r  the  memorandum tha t  was s igned o f f  by  Mr  

Ho fmeyer  was  de l i ve red  to  the  Min is te r .   The  Min is te r  i n  h is  le t te r,  in  

h is  response i n  h i s  le t te r  da ted  the  8 t h   o f  August  2014 ra i sed some 

issues  then  I  wro te  back  to  h im on  the  11 t h  o f  Augus t  and  sa id  to  h im,  I  

th ink  i t  w i l l  be  be t te r  fo r  us  to  mee t  and  d i scuss a  l o t  o f  i ssues 
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per ta in ing  to  NPA because the  Min is te r  had been appo in ted  fo r  abou t  –  

fo r  a  per i od  o f  two  mon ths,  he  was  in  o f f i ce  fo r  two  mon ths  w i thou t  –  

we  had  not  met  by  then  bu t  the  Min i s te r  then  ins is ted ,  I  th ink  tha t ,  i n  

p r inc ip le  unders tand  tha t  we  had  to  meet  bu t  he  never the less  fe l t  tha t  I  

mus t  respond ,  hence I  then responded  by  way o f  tha t  memorandum 

da ted   the  17 t h  o f  September.  

ADV PAUL JOSEPH PRETORIUS SC :      A l r i gh t  and  you  then sen t  th is  

memorandum?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes  and  in  tha t  

memorandum I  bas i ca l l y  re i te ra ted  the  con ten ts  o f  the  memorandum 10 

tha t  was  sent  o f f  by  Mr  Ho fmeyer.  

ADV PAUL JOSEPH PRETORIUS S C :      Okay  i f  we  can  con t i nue  w i th  

the  t ime l ine  fo r  the  moment ,  we are  go ing  to  come back to  one or  two 

o f  these i ssues in  due course ,  on  the  3 r d  o f  November  2014  aga ins t  

i tem number  14  you  then ,  th rough  your  a t to rneys  and  Mr  Hu l ley  o f  you r  

agreemen t  to  a  med ia t ion  process .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  i s  cor rec t .  

ADV PAUL JOSEPH PRETORIUS SC :      Now,  genera l l y  and as  a  

ma t te r  o f  p r i nc ip le  how do  you  unders tand med ia t i on ,  does  i t  i nvo lve  

any  concess ion  on  a  pa r t  o f  a  –  o r  admiss ion  on  a  par t  o f  a  pe rson  20 

en ter i ng  in to  a  med ia t ion  process?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Concess ion  in…  

ADV PAUL JOSEPH PRETORIUS SC :      Wel l  d id  you make –  when you  

agreed  to  a  med ia t ion  process,  d id  you  in ten d  to  concede any th ing?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   No.  
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ADV PAUL JOSEPH PRETORIUS SC :      Wha t  was  the  pu rpose o f  the  

med ia t ion  process?  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   I f  my memory  serves  me  

we l l  I  th i nk  there  was a  suggest i on ,  I  th ink  i t  was –  f rom the  

Pres idency,  I  canno t  remember  i f  i t  was  f rom Bon is i l e  Makhene ,  one o f  

the  lega l  adv i so rs  a f te r  we ’d  had  those  mee t ings ,  tha t  they ’d  sugges ted  

tha t  the re  shou ld  be  a  med ia t i on  bu t  I  th ink  in  the  tone  o f  the i r  l e t te r  

sugges ted  tha t  the  med ia t ion  sh ou ld  be  con f ident i a l  and we  responded  

by  say ing  I  agree  in  p r inc ip le  tha t  a  med ia t ion  shou ld  –  to  ava i l   myse l f  

fo r  a  med ia t ion  bu t  tha t  i t  shou ld  no t  be  con f i den t ia l  because  I  do  no t  10 

unders tand i t .  

ADV PAUL JOSEPH PRETORIUS S C :      The  po in t  i s  a  somewha t  

d i f fe ren t  one,  the  i ssue  wh ich  we  w i l l  come to  in  a  moment  i s  whethe r  

you  requ i red  or  reques ted  tha t  you be  a l l owed to  vaca te  your  o f f i ce .  

MR MXOLIS I  SANDILE OLIVER NX ASANA :   No  I  d id  no t  make  tha t  

request .  

ADV PAUL JOSEPH PRETORIUS SC :      I ’m no t  say ing  tha t  you  d id ,  

I ’m say ing  tha t ’s  an  i ssue  tha t  we w i l l  l ook  a t  in  a  moment ,  i t ’s  an  issue 

o f  some con t roversy.  

MR MXOLIS I  SANDILE OLIVER NXASANA :     Yes.  20 

ADV PAUL JOSEPH PRETORIUS SC :      By  agree ing  to  se t t le ,  the  

d ispu te  be tween  you rse l f  and  whomever  e ls e ,  even  on  mone tary  te rms 

can  i t  no t  be  imp l ied  tha t  you  were ,  in  fac t ,  reques t ing  to  leave?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Not  a t  a l l .  

ADV PAUL JOSEPH PRETORIUS SC :      Why  no t?  
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MR MXOLIS I  SANDILE OLIVER NXAS ANA :    Because  I  made  i t  c l ea r,  I  

th ink  you ’ l l  see  i n  the  cor respondence a l so  –  the  exchange o f  

cor respondence  i n  our  meet i ngs  I  made  i t  very  c lea r  because  there  was  

th i s  a t t i tude  tha t  I  mus t  leave  o f f i ce  and  I  remain  s tead fas t ,  say ing  tha t   

there ’s  no  reason fo r  me to  leave o f f i ce  because I  s t i l l  cons ider  myse l f  

f i t  and  proper  to  ho ld  o f f i ce ,  and  dur ing  the  exchange  o f  the  

cor respondence  be tween my a t to rneys and  the  Pres idency I  made  i t  

very  c lea r  –  we  made  i t  very  c l ear  tha t  we  have  never,  one ,  in i t i a ted  the  

d iscuss ions,  two,  even  the  d iscuss ions  around the  se t t l emen t  o f  

wha teve r  i ssue  tha t  was the re  and there  was no  way,  we main ta ined  10 

tha t  I  s t i l l  –  there ’s  no  bas is  i n  law and  i n  fac t  fo r  me  to  re l inqu i sh  my 

pos i t ion  as  the  Na t i ona l  D i rec to r  o f  Pub l i c  P rosecu t ion ,  bu t  then  w i th  

the  r i gh t  tha t  i f  they  wan t  a  sou l ,  and  I  made  i t  c lea r  i n  tha t  le t te r,  I  

th ink  the  l e t te r  da ted  the  10 t h  o f  December  2014 ,  we  made  i t  c l ear  tha t  

un less  then I  am pa id  the   remainder  o f  my con t rac t  then I  w i l l  

re l inqu i sh  the  pos i t i on  as  the  Pres ident  wou ld  want  me to  vaca te  my  

o f f i ce .  

CHAIRPERSON :      Le t ’s  go  back  to  the  med ia t ion ,  who came up  w i th  

the  i dea  o f  med ia t ion?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    I t  was  –  I  wou ld  say the  20 

Pres idency,  I  th i nk  the  lega l  adv i so rs .  

CHAIRPERSON :      I t  was  the  Pres idency?  

MR MXOLIS I  SA NDILE OLIVER NXASANA :   Yes .  

CHAIRPERSON :      And  you  th ink  i t  was  the  Pres ident ’s  lega l  adv i sor?  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   Yes i n  one  o f  the  
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cor respondence .  

CHAIRPERSON :      Yes  and  you  made  re ference to  Ms M akhene . . .  

MR MXOLIS I  SANDILE OLIVER N XASANA :   Bon i s i le  Makhene.  

CHAIRPERSON :      Bon i s i le  Makhene ,  she  was a  -  was  she a  l ega l  

adv i so r  in  the  Pres idency?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

CHAIRPERSON :      And  then o f  course  we  know you  d id  re fe r  ear l ie r  on  

to  Mr  Hu l ley,  was  he  a lso  a  l ega l  adv i so r  to  the  Pres idency?  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :    He  was  a l so  a  l ega l  

adv i so r  to  the  Pres iden t .  10 

CHAIRPERSON :      Yes  bu t  as  be tween the  two lega l  adv i sors  and  

maybe any o the rs  tha t  there  may  have been  the re ,  a re  you  c le ar  as  to  

wh ich  one  came up  w i th  the  idea  o f  med ia t ion  or  a re  you  no t  su re?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   The  le t te rs  …[ in te rvenes]  

CHAIRPERSON :      Oh was i t  in  a  le t te r?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   I t  was  in  a  le t te r  because 

we  responded  in  a  l e t te r,  we  responded  and  re fe r red  to  spec i f i ca l l y  the  

le t te r  tha t  he  had  sen t  to  my a t to rneys .  

CHAIRPERSON :      Okay so  I ’m su re  tha t  l e t te r  I ’m  sure  w i l l  be  found .  

ADV PAUL JOSEPH PRETORIUS SC :      I f  you  wou ld  go  to  page  185  in  20 

EE4.   Tha t  i s  aga in  towa rds the  end o f  tha t  bund le ,  page 185.   You w i l l  

see  the  l e t te r  o f  3  November  2014 there .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   Do you  have i t  the re?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    I  have i t  w i th  me .  
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ADV PAUL JO SEPH PRETORIUS SC :    I t  reads :  

“We re fe r  to  the  te lephon i c  conversa t ion  be tween  the  wr i te r  

hereo f  and yourse l f  on  the  30 th  o f  October  2014” ,  

And the  wr i te r  i s  Mr  Mabundo  o f  you r  a t to rneys ,  cor rec t?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  i s  cor rec t .  

CHAIRPERSON:   And  i t  i s  addressed  to  Mr  . . .  ( in te rvenes)  

ADV PAUL JOSEPH PRETORIUS SC :       

“We conf i rm tha t  you  have ra i sed concerns abou t  the  

inord ina te  t ime  the  ma t te r  i s  tak ing  and  tha t  your  v i ew  the  

de lay  i s  a t t r ibu tab le  to  our  c l ien t . ”  10 

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes  and the  le t te r  i s  

add ressed  to  . . . [ i n te rvenes]   

CHAIRPERSON :   To  Mr  Hu l ley.  

ADV PAUL JOSEPH PRETORIUS SC :     Yes ,  and  Mr  Hu l l ey  i s  there  

ac t ing  on  beha l f  o f  the  Pres ident ,  I  th ink  we know tha t .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :      The Pres ident  a t  the  t ime .   

You ,  Mr  Mabundo says he  was  ou t  o f  the  coun t ry,  he  says  fu r ther :  

“We have  however  u rgent l y  and subsequen t  to  ou r  te l ephon i c  

conversa t ion  consu l ted  w i th  c l i en t  who  has  i ns t ruc ted  us  to  20 

respond  as  fo l lows . ”  

I t  appears  tha t  th i s  l e t te r  was  wr i t ten  in  response  to  i ssues  ra ised  i n  a  

te lephone conversa t i on  o f  the  30 t h  o f  Oc tober  2014,  cor rec t?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Oh  yes I  see  tha t  here .  

ADV PAUL JOSEPH PRETORIUS SC :     And  the  response  i s  as  fo l lows :  



19 AUGUST 2019 – DAY 147 
 

Page 103 of 195 
 

“Our  c l i en t  i s  w i l l i ng  to  pa r t i c ipa te  in  the  med ia t ion  p rocess  as  

you r  c l ien t  has proposed . ”  

Is  tha t  a  cor rec t  summat ion  o f  even ts?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Yes .  

ADV PAUL JOSEPH PRETORIUS SC :     I t  s ta tes  here  tha t  

. . . [ in te rvenes ]   

CHAIRPERSON :   Wel l  I ’m  –  Mr  Pre to r i us  I  mean you wan t  h im to  

con f i rm whe the r  i t  was  Mr  Hu l ley ’s  c l i en t  who  had  proposed  the  

med ia t ion  because –  you  haven ’ t  f i n ished the  summat ion ,  you wan ted 

h im to  con f i rm whe ther  tha t ’s  the  cor rec t  summat ion .  10 

ADV PAUL JOSEPH PRETORIUS SC :     A l r i gh t  perhaps  le t  me  go 

th rough  a l l  fou r  f i r s t .   Po in t  2 :  

“A l though  c l i en t  wou ld  have  p re fe r red  to  have  the  mat te r  

reso lved by  way  o f  i nqu i ry  he  is  o f  the  v iew  tha t  i t  i s  in  the  

bes t  in te res ts  o f  the  NPA to  have  the  mat te r  f ina l i sed  

exped i t ious l y  by  exp lo r ing  the  med ia t i on  rou te . ”  

Po in t  3 :  

“ I t  shou ld  be  pu t  on  record  tha t  our  c l ien t  does no t  in  any  way  

wa ive  any  r igh ts  he  has  in  l aw  by  ag ree ing  to  exp lo re  the  

med ia t ion  process  and  as  such  the  proposa l s  o f  the  med ia to r  20 

sha l l  no t  be  b ind ing  on  h im un less  exp ress l y  ag reed  to  in  

wr i t i ng . ”  

And then  the  le t te r  con t i nues  over  the  page  w i th  a  request  to  in i t ia te  

the  med ia t ion  process.   Now the  Cha i r  asked  you d i rec t l y  whe ther  the  

med ia t ion  i dea or  p roposa l  emanated  f rom you  o r  f rom t he  s ide  o f  the  
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Pres iden t  o r  the  Pres iden t ’s  adv i sors  and  you  responded  as  you d id  bu t  

does  th is  ass is t  you?  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :    Yes i t  does  because  i t  

says  tha t  in  paragraph  1  tha t  I  was  w i l l i ng  to  par t i c i pa te  in  the  

med ia t ion  process  as  p roposed  by  the  Pres iden t .  

ADV PAUL JOSEPH PRETORIUS SC :     Independent l y  o f  th i s  le t te r  do  

you  reca l l  where  the  proposa l  came f rom?  

MR MXOLIS I  SANDILE OLIVER NX ASANA :    Yes ,  because  I  never  

p roposed  any med ia t i on .  

CHAIRPERSON :   So  you say i t  cou ld  on l y  hav e come f rom the  s ide  o f  10 

the  Pres idency?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   O f  the  Pres idency,  yes .  

CHAIRPERSON :   Mmm, okay.   

MR MXOLIS I  SANDILE OLIVER NXASANA :    In  fac t  the  le t te r  i s  ve ry  

c lea r  tha t  I  wou ld  have l oved to  have  the  mat te r  reso lved by  way o f  an  

inqu i ry.  

CHAIRPERSON :   Yes ,  i s  tha t  la te r  in  the  l e t te r?  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :    I t  i s  in  paragraph 2  o f  the  

le t te r  on  the  f i r s t  page:  

“A l though  c l i en t  wou ld  have  p re fe r red  to  have  the  mat te r  20 

reso lved  by  way  o f  an  inqu i r y  he  i s  o f  the  v ie w tha t  i t  i s  i n  the  

bes t  in te res ts  o f  the  NPA to  have  the  mat te r  f ina l i sed  

exped i t ious l y. . . ”  

CHAIRPERSON :   Oh  yes.  

MR MXOLIS I  SANDILE OLIVER NXASANA :     
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“ . . .by  exp lo r i ng  the  med ia t ion  rou te . ”  

CHAIRPERSON :   So  i s  tha t  a  suggest i on  tha t  your  f i r s t  p r i ze  

. . . [ in te rvenes ]   

MR MXOLIS I  SANDILE OLIVER NXASANA :    Yes .  

CHAIRPERSON :   Was tha t  l e t ’s  go  to  the  inqu i ry?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Yes .  

CHAIRPERSON :   Bu t  because  . . . [ i n te rvenes ]   

MR MXOLIS I  SANDILE OLIVER NXAS ANA :    They had  proposed 

. . . [ in te rvene s ]   

CHAIRPERSON :   They proposed med ia t i on .  10 

MR MXOLIS I  SANDILE OLIVER NXASANA :    Yes .  

CHAIRPERSON :   You  were  w i l l i ng  to  pa r t i c ipa te  in  i t .  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :    As  long  as  the  process 

wou ld  be  exped i t ious .  

CHAIRPERSON :   Ja ,  okay.  

ADV PAUL JOS EPH PRETORIUS S C :     The  nex t  le t te r  wh i ch  i s  an  

impor tan t  l e t te r  apparen t ly  i n  the  sequence o f  events  i s  aga ins t  i tem 9  

on  the  nex t  page  o f  the  chrono logy  and  i t  appears  a t  page 187 

immedia te l y  a f te r  the  le t te r  o f  the  3 r d  o f  November  and  tha t ’s  the  le t te r  

o f  10  December  2014 and  i t ’s  addressed  by  you r  a t to rney  Mr  Mabundo 20 

to  Bon i s iwe  Makhene ,  who i s  tha t ,  Bon is i we Makhene?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Yes .  

ADV PAUL JOSEPH PRETORIUS SC :     I s  tha t  the  pe rson  you  re fe r red  

to  ear l ie r?  

MR MXOLIS I  SANDIL E OLIVER NXASANA :    Yes  as  the  lega l  adv i sor  
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to  Pres iden t  Zuma a t  the  t ime .  

ADV PAUL JOSEPH PRETORIUS SC :     R igh t ,  and  i t  says :  

“We re fer  to  the  above mat te r  and  pa r t i cu la r l y  to  the  mee t ing  

we  he ld  on  the  8 t h  i ns tan t  [ tha t  wou ld  have  been the  8 t h  o f  

December ]  a t  the  res idence o f  the  Pres iden t ,  where in  i t  was  

d iscussed ,  adv i sed  and  ag reed  as  fo l l ows . ”  

Now be fore  we  go  there  were  you a t  tha t  mee t ing?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Yes  I  was a t  tha t  mee t ing .  

ADV PAUL JOSEPH PRETORIUS SC :    Wha t  happened  a t  tha t  meet i ng ,  

b r ie f l y?    Wel l  f i rs t l y  who  a t tended?  10 

MR MOXOLIS I  SANDILE OLIVER NXAS ANA :    A t  the  mee t ing  was  the  

Pres iden t ,  myse l f ,  Mr  Mabunda  and the  p ro fess iona l  ass is tan t  was  

there ,  the  a t to rney,  Ms  She l ley  –  I  have  the  su rname,  Ntandan i ,  

someth ing  l i ke  tha t  ja ,  a t  tha t  mee t ing .  

CHAIRPERSON :   Yes ,  whose a t to rney  was  tha t?  

MR MOXOLIS I  SANDILE OLIVER NXAS ANA :    She worked i n  the  o f f i ce  

o f  Mr  Mabunda  and  she  was  invo l ved i n  th is  mat te r.  

CHAIRPERSON :   Mr  Mabunda  h imse l f  was  no t  the re?  

MR MOXOLIS I  SANDILE  OLIVER NX ASANA :    Mr  Mabunda  and herse l f .  

CHAIRPERSON :   Oh  the  two o f  them were  the re .  20 

MR MOXOLIS I  SANDILE OLIVER NX AS ANA :    Yes the  two  o f  them 

were  there .  

CHAIRPERSON :   Okay.  

ADV PAUL JOSEPH PRETORIUS SC :    Now th is  . . . [ in te rvenes ]   

CHAIRPERSON :   And  wha t  was  d i scussed ,  I  th ink  tha t  was  the  
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ques t ion ,  b r i e f l y  wha t  was  d i scussed  a t  th i s  mee t ing?  

MR MOXOLIS I  SANDILE OLIVER NXAS ANA :    Cha i r  i t  was  the  same 

issue abou t  the  inqu i ry  o r  no t  the  inqu i r y,  the  same issue tha t  i f  I  pu t  

my foo t  down  tha t  i f  I  –  i f  they  want  me  to  leave  because  I  s t i l l  be l ieved  

i t  was  no t  necessary,  the re  was  no  reason fo r  me  to  l eave ,  they  mus t  

be  prepared  to  pay  me  fo r  the  remainder  o f  my  con t rac t ,  o f  my pe r iod  

wh ich  i t  was ten  yea rs ,  and  then we s ta r ted  mak ing  some ca l cu la t i ons 

and  a t  tha t  mee t ing  I  was  then  asked  to  p rov ide  Bon i s iwe  my  leave 

. . . [ in te rvenes ]   

CHAIRPERSON :   Tha t ’s  Ms  Makhen e?  10 

MR MOXOLIS I  SANDILE OLIVER NXAS ANA :    Tha t ’s  Ms  Makhene yes .   

I  was  asked  to  p rov ide  –  we  were  asked  to  p rov ide  them wi th  my  leave  

days  and  a l so  I  th i nk  my  tax ,  someth ing  l i ke  tha t ,  my  tax  de ta i l s  and my  

sa la ry  de ta i l s .  

ADV PAUL JOSEPH PRETORIUS SC :    Th is  d i scuss ion  tha t  took  p lace  

and  the  se t t lemen t  p roposa l  f rom whom d id  the  se t t lemen t  p roposa l  

come,  th is  mee t i ng  was tak ing  p lace  a t  the  res iden ce o f  the  fo rmer  

Pres iden t .  

MR MOXOLIS I  SANDILE OLIVER NXAS ANA :    Cha i r  I  remember  tha t  

by  se t t l ement  p roposa l ,  a  re fe rence to  the  f igures  or  tha t  we  se t t l e  i f  I  20 

may jus t  ge t  c la r i t y.  

CHAIRPERSON :   Yes I  th ink  maybe Mr  Pre tor ius  you migh t  w ish  to ,  I  

th ink  you  a re  ta l k ing  abou t  the  fac t  tha t  subsequen t l y  the re  was  a  

se t t l ement  p roposa l  made .  

ADV PAUL JOSEPH PRETORIUS SC :    Wel l  I  w i l l  te l l  you  why  I  asked  
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the  ques t ion .  

MR MOXOLIS I  SANDILE OLIVER NX ASANA :    Yes .  

ADV PAUL JOSEPH PRETORIUS SC :    Because  i t  i s  a pparen t  f rom the  

con ten ts  o f  th is  l e t te r  tha t  a  se t t lemen t  p roposa l  was  made to  you  

based  on cer ta in  leg i s la t i ve  prov i s ions  in  the  NPA Ac t .  

MR MOXOLIS I  SANDILE OLIVER NX ASANA :    Yes .  

ADV PAUL JOSEPH PRETORIUS SC :    In  o ther  words  i t  was  made  to  –  

we l l  you  te l l  the  Cha i r  what  was the  bas is  o f  the  se t t l emen t  p roposa l  

made  to  you .  

MR MOXOLIS I  SANDILE OLIVER NX ASANA :    Cha i r  the  . . . [ in te rvenes ]   10 

ADV PAUL JOSEPH PRETORIUS S C :    Le t  me  be  fa i r  to  you ,  read  the  

le t te r  f i r s t  and  then answer  the  ques t ion  fo r  the  ben e f i t  o f  the  Cha i r  

p lease ,  because  i t  goes  to  cer ta in  a l lega t ions  tha t  I  s t i l l  need  to  pu t  to  

you  emanat i ng  f rom the  Pres iden t  h imse l f .    

CHAIRPERSON :   I s  tha t  the  same le t te r  o f  the  10 t h ?  

ADV PAUL JOSEPH PRETORIUS SC :    The le t te r  o f  10 t h  o f  December.  

MR MOXOLIS I  SANDILE OLIVER NX ASANA :    Yes  thanks .  

ADV PAUL JOSEPH PRETORIUS SC :    Have  you read  the  le t te r?  

CHAIRPERSON :   I ’m  so r ry  Mr  Pre to r ius  be fore  Mr  Pre tor i us  ask  you a  

ques t ion  based  on tha t  le t te r  le t ’s  go  back to  the  meet i ng  o f  the  8 t h  o f  20 

December  and  th is  l e t te r  seeks  to  con f i rm some th ings  emanat ing  f rom 

tha t  meet i ng .  

MR MOXOLIS I  SANDILE OLIVER NX ASANA :    Yes  Cha i r.  

CHAIRPERSON :   Who had come up w i th  the  i dea  tha t  there  shou ld  be  a  

mee t ing  he ld  on  the  8 t h ,  o r  who  came up  w i th  the  idea  o f  tha t  mee t ing ?  
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Do you  remember  o r  i s  tha t  someth ing  you  canno t  remember?  

MR MOXOLIS I  SANDILE OLIVER NXAS ANA :    I  th ink  the  i dea  o f  the  

mee t ing  wou ld  have come up w i th  I  th i nk  i t  was  communica t i on  be tween  

Mr  Mabunda,  my a t to rney,  and  Mr  Hu l ley.  

CHAIRPERSON :   Okay,  i t  may have been th rough d i scuss ions among 

them.  

MR MOXOLIS I  SANDILE OLIVER NXAS ANA :    Th rough  d iscuss ions  

yes.  

CHAIRPERSON :   Yes,  okay.   What  was  the  pu rpose  o f  tha t  mee t ing  as  

you  unders tood  i t?   Why  was  tha t  mee t ing  ca l l ed  as  you  unders tand  the  10 

pos i t ion?  

MR MOXOLIS I  SANDILE OLIVER NX ASANA :    Cha i r  my unders tand ing  

was tha t  we were  s t i l l  go ing  to  d i scuss  the  i ssue  o f  whe ther  o r  no t ,  

because  we a re  t r y i ng  to  conv ince ,  to  persuade the  Pres ident ,  tha t  i s  

our  v iew,  we  are  t ry i ng  to  persuade  h im tha t  there  i s  no  n eed fo r  h im to  

ho ld  the  inqu i r y  i n  the  f i r s t  p l ace ,  and  there  was no  need fo r  me to  

vaca te  the  o f f i ce  o f  the  NDPP,  wh i l s t  on  the  o ther  hand i t  was c lear  

f rom the  meet i ng  tha t  they  had  a l ready  made  up  the i r  mind  tha t  they  

wan ted  me  to  l eave .  

CHAIRPERSON :   Now [excuse  me]  tha t  –  tha t  –  I  was  about  to  ask  the  20 

ques t ion .   Pr io r  to  th i s  mee t ing  had –  d id  –  had  anybody f rom the  

Pres idency e i ther  the  Pres ident  h imse l f  o r  those who were  ac t ing  on  h i s  

beha l f  had  –  had they  sa id  o r  anybody  sa id  they  wan ted  you to  leav e  

you r  pos i t ion  o f  NDPP e i the r  in  a  le t te r  o r  i n  d i scuss ions?   In  o the r  

words  I  am t r y ing  to  see  wha t  was the  –  to  the  ex ten t  tha t  these may 
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have been negot i a t i ons a imed a t  reso l v ing  someth ing  or  some d ispu te .   

Wha t  was  the  d i spu te  tha t  was  sough t  to  be  re so l ved?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Cha i r.  

CHAIRPERSON :   I f  there  was  a  d i spu te?  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   Cha i r  excep t  to  say  

accord ing  to  my  reco l lec t ion  whenever  I  –  I  spoke  to  Pres iden t  Zuma 

we wou ld  speak and  I  wou ld  conv ince  h im I  w ou ld  pu t  my  s ide  o f  the  

s to ry  to  h im in fo rmal ly  and I  wou ld  pe rsuade  h im I  w i l l  te l l  h im tha t  he  

was mis led  bu t  a t  the  end  o f  the  day  he  wou ld  seem to  be  ge t t ing  to  

unders tand ing  me  bu t  then  a t  the  end wou ld  then  come say someth ing  10 

about  [A f r i can  language ]  I  th i nk  bu t  you  –  I  th i nk  we mus t  j us t  se t t l e  

th i s  you have to  leave  and  you have  to  sor t  ou t  your  i ssues .   The  

issues w i th  my  lega l  –  w i th  my  lega l  team o f  how you  vaca te  the  o f f i ce .  

CHAIRPERSON :   D id  tha t  ever  come f rom h im?  

MR MXOLIS I  SANDILE OLIVER NX ASANA :   Tha t  i s  cor rec t  Cha i r.  

CHAIRPERSON :   And  are  you  sure  abou t  tha t?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   I  am su re  abou t  i t .  

CHAIRPERSON :   Tha t  he  sa id  he  wanted  you  to  l eave?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes  Cha i r.  

CHAIRPERSON :   And how –  i n  te rms  o f  the  t ime frame are  you ab le  to  20 

i nd ica te  roundabout  when  he  may  have  sa id  tha t  fo r  the  f i rs t  t ime  to  

you?  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   Cha i r  a l though  I  canno t 

remember  the  …  

CHAIRPERSON :   Was i t  s t i l l  2014 or  was i t  in  2015?  Was  i t  a round mid  
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– was  i t  a f te r  –  was i t  a f te r  he  had  not i f ied  you  tha t  he  was –  there  was  

go ing  to  be  an  inqu i r y  o r  was  i t  even  be fo re?  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   Even  –  even  be fore  Cha i r  

because  i n  ou r  engagements  be fore  he  even  sen t  tha t  le t te r  da ted  Ju l y  

2014  where  he  i nd i ca ted  tha t  he  in tended es tab l i sh ing  a  commiss ion  o f  

inqu i ry.   I  was  under  the  impress ion  tha t  he  had  changed  h i s  m ind.   He 

was no  longer  go ing  to  ins t i tu te  because  o f  the  i n te rac t ions  tha t  we  had  

toge the r.   Then  i t  came as a  surpr i se  when he then somersau l ted  and 

changed  h is  mind  and  sen t  me  tha t  le t te r  tha t  he  –  he  –  he  i n tended  to  

–  to  es tab l i sh  the  commiss ion  o f  i nqu i ry.   Then  when we  engaged  and 10 

there  was  these  engagemen ts  w i th  my  a t to rneys  and  Mr  Hu l ley  and 

Bons i l e  and h imse l f  I  th i nk  we t r ied  even i n  those  mee t ings to  persuade  

them tha t  the re  was  no th ing  rea l l y  tha t  war ran ted  me  to  leave  the  o f f i ce  

and  we po in ted  ou t  tha t  even  a t  the  i nqu i ry  I  w i l l  –  the  inqu i r y  w i l l  no t  

even  f i nd  tha t  I  was  no t  f i t  and  p roper  to  con t inue  ho ld ing  o f f i ce .   But  

then I  th ink  the  –  the  dec i s ion  mus t  have been taken because a t  the  

end  we wou ld  ta l k  and ta l k  bu t  a t  the  end then he  w i l l  say  bu t  you know  

I  th ink  you –  you  have to  –  to  s tep  as ide  and you  must  then fo rmal i se  

the  i ssue  o f  how you  are  ge t t i ng  pa id  and  you w i l l  mee t  w i th  the  –  w i th  

my l ega l  team to  d iscuss tha t .  20 

CHAIRPERSON :   So  a re  you  say ing  tha t  d i scuss ions  o r  the  –  e i the r  

d iscuss ions i n  p lu ra l  o r  the  d i scuss ion  s ingu lar  where  the  fo rmer  

Pres iden t  sa id  tha t  happened before  the  –  you  rece i ved the  le t t e r  

say ing  there  was go ing  to  be  an  i nqu i ry  i n to  you r  f i tness to  ho ld  o f f i ce?  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   Yes i n  –  i n  some o f  the  
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d iscuss ions be fo re  tha t  and  even a f te r  tha t  Cha i r.    

CHAIRPERSON :   Hm.  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Even  a f te r  the  l e t te r.  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  

CHAIRPERSON :   So  where  he  –  he  sa id  you  need  to  leave .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes  Cha i r.  

CHAIRPERSON :   And  wha t  was  your  response?  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   Cha i r  I  –  I  remained  

s teadfas t  and I  rema ined  –  I  a lways  to ld  h im tha t  there  was no  reason 10 

fo r  me  to  leave  and  I  to ld  h im tha t  I  kep t  on  repeat i ng  myse l f  tha t  th i s  

was a  campaign  aga ins t  me  by these ind iv idua ls  and they  mis led  h im 

and  there  was  no  reason  fo r  me  to  l eave  and  even  a t  the  inqu i ry  I  to l d  

h im –  I  to ld  the  Pres iden t  tha t  even  the  inqu i r y  tha t  they  have –  he  had  

cons t i tu ted  I  to l d  h im tha t  tha t  inqu i ry  w i l l  no t  f ind  anyth ing  aga ins t  me.   

Tha t… 

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   I t  was no t  go ing  to  f ind  

tha t  I  am no t  f i t  and  proper  to  con t inue ho ld ing  the  o f f i ce .   And there  

were  negot i a t i ons a lso .   We wou ld  mee t  even  a f te r  he  had i ssued these 20 

l e t te rs  we  a lso  me t .   I  remember  we  met  aga in  l i ke  we  –  I  say  we  me t  a t  

Mh lamband lovu  tha t  wa s a f te r  the  –  the  4  Ju ly.  

CHAIRPERSON :   You see the  one scenar io  i s  tha t  the  d iscuss ions 

cou ld  have been  a t  l eas t  a t  a  ce r ta in  s tage  been  about  whether  o r  no t 

you  were  f i t  to  ho ld  o f f i ce .  
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MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  

CHAIRPERSON :   In  o rder  fo r  the  Pres ident  to  dec ide  whether  there  was 

a  need  fo r  an  inqu i r y.   That  i s  the  one scenar io .   Ano ther  scenar io  and  

tha t  i n  te rms  o f  tha t  scenar io  the  Pres iden t  cou ld  have  adopted  the  

a t t i tude tha t  I  do  no t  know wha t  the  ou tcome o f  the  inqu i r y  w i l l  be  i f  the  

inqu i ry  i s  he ld  bu t  i f  you  wan t  to  pe rsuade me tha t  you  a re  f i t  and –  to 

ho ld  o f f i ce  and there  i s  no  need  fo r  an  inqu i r y  I  am happy  to  l i s ten  and 

i f  you  persuade me I  w i l l  te rminate  the  i nqu i r y.   That  i s  one  scenar io .   

Anothe r  scenar io  may have been tha t  he  may have been say ing  I  

be l ieve  you  are  no t  f i t  and  I  be l ieve  tha t  the  i nqu i ry  w i l l  f i nd  tha t  you  10 

are  no t  f i t  to  ho ld  o f f i ce  i n  wh i ch  case  you  w i l l  have  to  go .   Ra ther  than  

us  reach ing  tha t  po in t  why  do  you  no t  –  why  do  we  not  f i nd  ano ther  

way.   That  –  maybe  tha t  i s  ano the r  one.   Maybe  the re  i s  a  th i rd  one  

wh ich  may  have  been  I  want  you to  leave bu t  le t  us  ra ther  ag ree on  the  

bas i s  on  wh ich  you  w i l l  l eave.   So  are  you  ab le  to  say ca tego r ica l l y  

wh ich  one  o f  those  f i t ted  i n to  h is  s i tua t ion?  

MR MXOLIS I  SANDI LE OLIVER NX ASANA :   Cha i r  what  I  am cer ta in  o f  

dur i ng  our  d i scuss ions  w i th  Pres iden t  Zuma i t  became c lear  to  h im tha t  

the  i n fo rma t ion  tha t  wh ich  he  conceded  to  me tha t  the  i n fo rmat ion  tha t  

he  was g iven  abou t  me  he was mis led .   Bu t  I  do  no t  know why then  he  20 

dec ided because I  do  no t  know who he was ta lk i ng  to  and who  are  

these  peop le  tha t  were  pressur i s ing  h im and  to  what  ex ten t  he  was  

be ing  pressu r ised .   I  do  no t  know because I  go t  the  impress ion  tha t  he  

was ge t t ing  p ressure  somewhere  to  ge t  me out  o f  –  o f  my o f f i ce .   

Because  when  we  spoke  u l t imate ly  he  conceded  tha t  he  was  mis led  and  
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the  i ssue o f  my  f i tness  or  o therw ise  i t  d id  no t  fea ture .   A l l  tha t  he  was  

t r y ing  i n  a  nu tshe l l  jus t  to  summar i se  a l though  I  cannot  reca l l  the 

de ta i l s  o f  the  meet i ngs  on  va r ious  da tes  bu t  the  conspec tus  o f  the  

mee t ings  was  to  t ry  and  pe rsuade  me  to  res ign  wh ich  I  remained  

s teadfas t  and re fused to  do  i t .   And I  sa id  because  they are  so  con ten t  

on  see ing  me  ou t  o f  the  NPA then  they must  be  p repared  to  pay  me  tha t  

i s  –  tha t  was the  b as i s  o f  those mee t ings .  

CHAIRPERSON :   So  –  so  do  you –  d id  you say tha t  he  conceded tha t  

he  had  been  mis led  about  whether  you  were  f i t  o r  no t  f i t  to  ho ld  o f f i ce  

or  i n  te rms o f  the  th ings  tha t  may  have made  h im dec ide  on  the  inqu i ry?  10 

MR MXOLIS I  SANDILE OLIV ER NXASANA:   The  –  tha t  i s  –  tha t  i s  my 

v iew  Cha i r.   Because  he conceded .   Because  one  o f  the  th ings  when  he 

sa id  you  know these  peop le  the  th ings  tha t  these  peop le  were  te l l ing  

h im one  o f  the  th ings  tha t  peop le  were  te l l ing  h im tha t  I  mee t  Mr  

Ngcuka  fo r  i ns tance  wh ich  he  conceded  I  to ld  h im tha t  was  a  b lue  l ie .   

The o the r  th ing  i s  the  one tha t  I  re fe r red  to  ea r l ie r  on  be fore  tea  break  

tha t  a f te r  we had  me t  –  I  had me t  w i th  h im a t  K ings  House i n  Durban .   I  

th ink  some peop le  p icked  up  or  the  in fo rma t ion  leak ed  tha t  we  a re  

mee t ing  we are  now ta l k ing  because  in i t i a l l y  he  was re luc tan t  to  even  

mee t  w i th  me .   He  d id  no t  wan t  to  mee t  w i th  me .   I  th ink  my  –  I  –  these 20 

peop le  when  they found ou t  tha t  we are  now ta lk i ng  they were  no t  

happy  such tha t  they s ta r ted  –  they t r ied  to  b lock  our  meet ing ;  the  

mee t ing  tha t  I  had  w i thou t  my  a t to rneys ,  w i th  h im a t  Mah lamband lovu .  

CHAIRPERSON :   Hm.  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Ones –  a t  one  s tage tha t  i s  
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where  I  even  –  I  had even sa id  to  the  person  who sa id  the  Pres iden t  

was scared  tha t  I  migh t  be  record ing  h im.   Then  I  sa id  no  I  wou ld  come 

there  naked  i f  i t  needs  be .   A l l  o f  those  th ings  I  –  i t  –  a l l  o f  those  th ings 

they  conv inced  me  tha t  he  was  now –  he  had  conceded  tha t  he  was 

mis led  in  –  by  be ing  –  by  be ing  g i ven  a l l  the  in fo rma t ion ,  the  wrong  

in fo rma t ion  abou t  me  and  tha t  he  shou ld  no t  have  taken  th is  dec i s ion .  

Bu t  I  do  no t  under  –  I  do  no t  know fo r  some s t range  reasons  there  was  

–  tha t  i s  my  –  my  v iew there  was some pressure  somewhere  tha t  he  -  

he  has  to  take  th i s  dec i s i on .  

CHAIRPERSON :   Yes .   Okay.   Thank  you .   Mr  Pre tor i us .  10 

ADV PAUL JOSEPH PRETORIUS S C :   The l ega l  bas i s  o f  the  se t t lemen t  

p roposa l  tha t  was  made  to  you  on  the  8  December  2014  d id  you  

unders tand what  tha t  was?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Cha i r  I  und ers tood what  i t  

was.   I t  was  based  on the  fac t  tha t  because  they wanted  me  to  res ign  

they  were  ta lk ing  tha t  I  shou ld  leave .   Then  I  had  sa id  I  w i l l  on ly  leave  

i f  I  am pa id  the  fu l l  amoun t  o f  my  con t rac t .    

ADV PAUL JOSEPH PRETORIUS SC :   R igh t .  

MR MXOLIS I  S ANDILE OLIVER NXAS ANA :   And  then  the  se t t l ement  

tha t  –  p roposa l  tha t  was  made  by  Ms  Makhene he  then  –  she  then 20 

re fe r red  to  the  p resc r ip ts  o f  the  Pub l i c  Serv ice  Act  and the  NPA Ac t  and  

ca l cu la ted  i t  accord ing  to  those  p resc r ip ts  then  we  d isag reed  there .   

Because ou r  v iew and my v iew was tha t  I  was  –  i f  I  was l eav ing  I  was 

no t  leav ing  NPA in  te rms o f  Sect i on  12 ( 8)  o f  the  NPA Act .   Tha t  was our  

a rgumen t .   The argumen t  was tha t…  
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ADV PAUL JOSEPH PRETORIUS SC :   Was  tha t  your  cons i s ten t  v iew 

th roughou t?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  was  my cons i s ten t  

v iew  th roughou t .   Because in  te rms  o f  tha t  p rov i s ion  the  NDPP makes a  

request  to  the  Pres iden t .   Then  we are  say ing  and  remember  there  was  

l i t i ga t ion  tha t  I  had  in i t ia ted  aga ins t  the  Pres iden t .   Based on the  

l i t i ga t ion  fo r  me no t  con t i nue  w i th  the  l i t i ga t ion  and now we  say we  a re  

se t t l i ng  and  I  am not  leav ing  in  te rms o f  Sec t ion  12(8) .   You  want  me  to  

leave  then  you  mus t  be  p repared  to  pay.   I t  i s  a  b reach  o f  cont rac t .   I t  

i s  cons t ruc t i ve  d i smissa l  i n  o the r  w ords.  10 

ADV PAUL JOSEPH PRETORIUS SC :   R igh t .   Can I  jus t  take  th is  

oppor tun i t y  to  read on to  the  record  the  prov is i ons o f  Sec t ion  12(8)  o f  

the  NPA Ac t?   I t  reads:  

“The  Pres iden t  may  a l low  the  Na t iona l  D i rec tor  o r  a  

Deputy  Nat i ona l  D i rec tor  a t  h i s  o r  he r  requ es t  to  vaca te  

h is  o r  her  o f f i ce .  

i .  On accoun t  o f  con t inued  i l l  hea l th .  

i i .  For  any o ther  reason wh ich  the  Pres iden t  deems 

su f f i c ien t . ”  

Sub-Sec t ion  B  reads :  20 

“The  reques t  in  te rms  o f  pa ragraph  A2 sha l l  be  

add ressed  to  the  Pres ident  a t  l eas t  s i x  ca lendar  

mon ths p r i o r  to  the  da te  on  wh ich  he  o r  she w ishes 

to  vaca te  h i s  o r  her  o f f i ce  un less  the  Pres ident  

g ran ts  a  sho r te r  per i od  in  a  spec i f i c  case. ”  
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Ar i s ing  ou t  o f  the  p rov i s ions  o f  tha t  sec t ion  d id  you  ever  reques t  o r  

in tend  to  reques t  o f  the  Pres iden t  to  permi t  you  to  vaca te  o f f i ce?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   No Cha i r  I  neve r.  

ADV PAUL JOSEPH PRETORIUS SC :   And i s  i t  you r  unders tand ing  tha t  

the  se t t lemen t  p roposa l  made  to  you  was  made  on  the  bas i s  o f  tha t  

sec t i on  tha t  i t  wou ld  be  then  taken  tha t  you  had  reques ted  you r  

te rmina t ion?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes  Cha i r.  

ADV JULIE  ANN HOWARD :   A l r igh t  then you  dea l  w i th  tha t  in…  

CHAIRPERSON :   I  am so r ry  wou ld  –  can  you  jus t  repeat  Mr  Pre tor ius  10 

the  quest i on .   I  wan t  to  unders tand the  answer  cor rec t l y.   I  t h ink  I  may 

have  missed someth ing .  

ADV PAUL JOSEPH PRETORIUS S C :   D id  you  unders tand  tha t  the  

se t t l ement  p roposa l  made  to  you  was  le t  me  pu t  i t  s l igh t l y  d i f fe ren t l y  

in tended  to  be  an  imp lementa t i on  o f  the  p rov i s ions  o f  Sect i on  12(8) .  

MR MXOLIS I  SANDILE OLIV ER NXASANA :   Tha t  i s  cor rec t .  

ADV PAUL JOSEPH PRETORIUS SC :   In  o ther  words  you  are  

request i ng  you r  te rminat i on  ask ing  the  Pres ident  to  a l low  you r  

te rmina t ion  i n  te rms o f  tha t  sec t ion?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  i s  cor rec t  S i r  Cha i r  20 

and  th i s  why  we  re jec ted  i t .  

ADV PAUL JOSEPH PRETORIUS SC :   R igh t  and you r  re jec t ion  i s  

exp la ined… 

CHAIRPERSON :   Now tha t  i s…  

ADV PAUL JOSEPH PRETORIUS SC :   In  the  le t te r  [ i nd i s t i nc t ] .  
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CHAIRPERSON :   That  i s  wha t  I  do  no t  unders tand.   Mr  Pre tor ius  has  

jus t  read  to  you  Sec t i on  12 (8 ) .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes  Cha i r.  

CHAIRPERSON :   And i t  con templa tes  tha t  the  NDPP may reques t  the  

Pres iden t  to  pe rmi t  h im or  her  to  leave o f f i ce  you  unders tand  tha t?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  i s  so  Cha i r.  

CHAIRPERSON :   Now Mr  Pre tor i us  asked you ear l i e r  on  d id  you  eve r  

request  the  Pres ident  to  pe rmi t  you  to  l eave  o f f i ce  as  NDPP and  I  

unders tood you to  say no  you  neve r  made  such a  request .   D id  I  

unders tand you co r rec t l y?  10 

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

CHAIRPERSON :   Now my  unders tand ing  o f  th is  l as t  quest i on  tha t  Mr  

Pre tor ius  pu t  to  you and  he  is  go ing  to  te l l  me  i f  I  misunders tood  i t  and  

you  are  go ing  to  te l l  me  i f  you  had  the  same unders tand ing  –  a  d i f fe ren t  

unders tand ing .   My unders t and ing  o f  what  he  pu t  to  you  is  whe ther  your  

unders tand ing  was  tha t  the  se t t lemen t  agreement  was an  

imp lementa t i on  or  the  se t t lemen t  p roposa l  was  an  imp lemen ta t ion  o f  

Sec t ion  12(8)  and  I  unders tood  you  to  say  yes  tha t  i s  co r rec t?  

MR MXOLIS I  SANDILE OLIVER NX ASANA:   Cha i r  I  unders tood  Mr  

Pre tor ius  to  be  say ing  –  h is  las t  ques t ion  was tha t  the  p roposed  20 

se t t l ement  I  unders tood  the  proposed  se t t lemen t  to  be  i n  te rms  o f  

Sec t ion  12(8) .  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   Then  I  sa id  yes I  –  tha t  i s  

how I  unders tood  and  tha t  i s  why…  
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CHAIRPERSON :   The  proposed  –  the  proposa l?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes  p roposed tha t  i s  the…  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  i s  the  –  tha t  i s  the  

word .   Tha t  i s  why  we re jec ted  i t  because…  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   We  o f  the  v iew tha t  I  have  

no t  reques ted  –  I  had  no t  made  a  request  to  leave  NPA.  

CHAIRPERSON :   Okay.   No  maybe  I  am –  I  then  mis  –  o r  maybe  i t  i s  

when we  go  to  the  documen ts  tha t  I  wou ld  u nders tand.  10 

ADV PAUL JOSEPH PRETORIUS SC :   Yes we w i l l  come to  the  

document  in  a  moment .  

CHAIRPERSON :   Ja ,  ja .  

ADV PAUL JOSEPH PRETORIUS SC :   Th i s  i s  jus t  by  way  o f  

in t roduc t ion .  

CHAIRPERSON :   Okay.  

ADV PAUL JOSEPH PRETORIUS SC :   To  wha t  i s  made  ve ry  c l ear  in  the 

le t te r.   My ques t ion  was  in tended  to  focus on  the  i n ten t ion  o f  the  

proposa l  ra ther  than  the  in ten t ion  o f  any  subsequen t  agreemen t  and  I  

th ink  Mr  Nxasana  unders tood i t  tha t  way.  20 

CHAIRPERSON :   Unders tood j a .   Okay.  

ADV PAUL JOSEPH PRETORIUS SC :   Wha t  d id  you  unders tand the  

in ten t ion  beh ind  the  proposa l  made  to  you  to  be…  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   And so  perhaps  tha t  i s  a  b i t  
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c lea re r.  

CHAIRPERSON :   Okay.  

ADV PAUL JOSEPH PRETORIUS SC :   Le t  us  go  to  paragraph 2  then  on  

page  187 .   Th i s  i s  your  a t to rney ’s  s ta tement  to  the  Pres idency  i n  regard  

to  the  p roposa l  made  to  you .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   I t  s ta tes :  

“Fo l low ing  our  d i scuss ions o f  the  8 t h  i ns tance and the  

subsequen t  ins t ruc t i ons  f rom  c l i en t  regard ing  th e  

proposed  se t t lemen t  we  wou ld  l i ke  to  p lace  the  10 

fo l low ing  on  record .  

2 .1   We a re  o f  the  f i rm v iew  tha t  the  presc r ip ts  wh i ch  

you  sough t  to  re l y  on  per ta in ing  to  se t t l emen t  a re  no t  

app l i cab le  in  the  present  case  fo r  the  fo l low ing  

reasons . ”  

Was  tha t  le t te r  sen t  w i th  your  knowledge?  I  th ink  you say  e l sewhere  in  

you r  s ta temen t  tha t  you  he lped dra f t  th is  l e t te r?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes Cha i r.   That  i s  why  I  

know these  p rov is i ons because I  he lped –  I  was  invo l ved  in  d ra f t ing  t h i s  

le t te r.  20 

ADV PAUL JOSEPH PRETORIUS SC :   R igh t .    

“2 .1 .1   The  p rov is i ons o f  the  NPA Ac t  wh i ch  you  seek  

to  re l y  on  dea l  w i th  the  scenar io  where  the  NDPP is  

removed f rom o ff i ce  i n  te rms o f  Sect i on  12(6 )A .   The  

procedure  thereo f  i s  succ inc t l y  spe l t  ou t  in  S ec t ion  
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12(6 ,  7 ,  8  and  9 )  o f  the  NPA Ac t . ”  

Then  con t inues  to  read :  

“We wou ld  consequent l y  l i ke  to  d raw the  fo l low ing  to  

you r  a t ten t ion .  

3 .1   Tha t  i t  has  never  been  the  NDPP’s  in ten t ion  to  

res ign  f rom h is  pos i t i on  s ince  he  cons iders  h imse l f  to  

be  a  f i t  and  p roper  person  to  ho ld  th is  pos i t i on . ”  

Tha t  i s  wha t  i s  s ta ted  was  tha t  you r  v iew a t  the  t ime?  

MR MXOLIS I  SANDILE OLIVER NX ASANA :   Tha t  was  my  v iew a t  the  

t ime .  10 

ADV PAUL JOSEPH PRETORIUS SC :    

“4 .  The  proposed  se t t lemen t  was  t r igge red  by  the  

d iscuss ions  wh ich  the  NDPP had  w i th  the  Pres ident  

fo l low ing  the  la t te r ’s ’ announcemen t  o f  h is  dec is i on  

to  ho ld  an  inqu i r y  i n to  the  NDPP’s  f i tness  to  ho ld  

o f f i ce  and  the  poss ib le  suspens ion  pend ing  the  

inqu i ry. ”  

5 .  Our  ins t ruc t ions  fu r ther  a re  tha t  the  meet i ng  

be tween  the  NDPP and  the  Pres iden t  on ly  took  p lace  

a f te r  numerous  a t tempts  by  the  NDPP to  seek  20 

aud ience  w i th  the  Pres iden t  w i thou t  success. ”  

The  a l lega t ions  in  those  two pa rag raphs a re  they co r rec t?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JO SEPH PRETORIUS SC :   Pa rag raph  6 .  

“ I t  mus t  be  remembered tha t  the  on l y  t ime the  
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Pres iden t  agreed  to  meet  the  NDPP was a f te r  the  

la t te r  had  lodged  a  cou r t  app l i ca t ion  in te r  a l i a  

in te rd i c t ing  the  Pres iden t  f rom suspend ing  the  NDPP 

be fore  the  Pres ident  p rov ide d fu r ther  and su f f i c i en t  

par t i cu la r i t y  to  enab le  the  NDPP to  respond  or  to  

show cause  why  he  shou ld  no t  be  suspended .”  

Is  tha t  a  cor rec t  a l legat ion  and fac t?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   I t  i s  a  co r rec t  a l legat ion .  

ADV PAUL JOSEPH PRETORIUS SC :   Pa rag raph  7 .  

“We a re  adv ised  tha t  dur i ng  the  d i scuss ions  the  10 

NDPP had w i th  the  Pres ident  the  NDPP made i t  ve ry  

c lea r  tha t  he  w i l l  on ly  cons ider  s tepp ing  down f rom 

o ff i ce  i f  he  i s  fu l l y  compensated  fo r  the  remainder  o f  

h is  en t i re  con t rac t  as  head  o f  the  Na t ion a l  

Prosecut i ng  Au thor i ty. ”  

You  d id  make  tha t  c lear?   You  have sa id  a l ready.  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  i s  so  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   I t  may be  a  f i ne  l ega l  po in t  bu t  

you r  s ta tement  to  the  Pres ident  say ing  yes I  w i l l  s tep  down,  w i l l  vaca te  

o f f i ce ,  w i l l  vo lun tar i l y  leave o f f i ce  i f  you  pay me fo r  the  res t  o f  my 20 

con t rac t .   I s  tha t  no t  ak in  to  a  res ignat i on  in  te rms  o f  Sect i on  12(8 )?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   No i t  i s  no t .  

ADV PAUL JOSEPH PRETORIUS S C :   Why  do  you  say  tha t?   And  I  

unders tand there  may be  lega l  a rgument  about  th i s  and  I  am sure  the  

cons t i tu t iona l  cour t  judgmen t  cons ide red tha t .  
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MR MXOLIS I  SANDILE OLIVER NXAS ANA :   I  am su re  tha t  w i l l  –  i f  you  

con t i nue  read ing  the  le t te r  pa rag raph 10  there  w i l l  be  the  answer  to  

you r  ques t ion  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   A l r igh t  l e t  us  go  then  to  8  and  9 .   

You  say  in  paragraph  8 :  

“We re i te ra te  o r  you r  a t to rney  says  i n  paragraph  8  

we  re i te ra te  tha t  the re  i s  no  fac tua l  o r  lega l  bas is  fo r  

our  c l ien t  to  s tep  down  f rom h i s  pos i t ion . ”  

Pa rag raph  9 :  

“ I t  i s  our  cons idered  v iew  i n  the  l igh t  o f  the  above  10 

tha t  the  prov i s ions  o f  the  NPA Ac t  read w i th  the  

prov is i ons o f  the  Pub l i c  Se rv i ce  Ac t  wh i ch  you have  

a l luded  to  do  no t  app ly  to  th i s  p roposed  se t t lemen t . ”  

And then  paragraph 10  to  wh i ch  you  have  now re fer red :  

“ In  the  c i r cumstances  our  c l i en t  w i l l  on l y  cons ide r  the  

op t ion  o f  leav ing  o f f i ce  as  the  Pres iden t  wou ld  wan t  

h im to  i f  he  was  –  i s  fu l l y  compensa ted fo r  the  

remainder  o f  h is  con t rac t . ”  

Now tha t  i s  wha t  was  sa id  and  i t  was  your  v i ew  tha t  you  –  the  

prov is i ons  o f  the  NPA Ac t  par t i cu la r l y  the  one  wh ich  we  have  jus t  read  20 

d id  no t  app ly  to  th i s .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  was  my  …  

ADV PAUL JOSEPH PRETORIUS SC :   Process.  

MR MXOLIS I  SANDILE OLIVER NX ASANA :   Tha t  was  my  v iew a t  the  

t ime  Cha i r  yes .  
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ADV PAUL JOSEPH PRETORIUS SC :   Based  on  wha t  reason ing?  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   Based on  the  reason ing  

tha t  my  leav ing  the  o f f i ce  was  no t  a t  my  ins tance  –  a t  my  reques t .   I t  

was the  Pres iden t  who wan ted  me  to  l eave .  

CHAIRPERSON :   And I  see  tha t  exac t ly  on  the  i ssue  o f  who –  whe ther  

the  Pres iden t  wanted  you  to  l eave  wh ich  I  asked  you  abou t  ear l ie r  on  

and  you  sa id  tha t  indeed  he had sa id  tha t  he  wan ted  you  to  leave .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  

CHAIRPERSON :   And you sa id  he  had sa id  tha t  even  before  you  

rece ived  the  le t te r  f rom h im say ing  tha t  –  o r  the  le t te r  say ing  the re  10 

would  be  an  i nqu i ry  in to  you r  f i tness to  ho ld  o f f i ce .   I  see  tha t  in  

paragraph 10  o f  th i s  l e t te r  da ted  10  December  2014 f rom you r  a t to rneys  

to  Mr  Hu l ley  i t  does say  

“As  the  Pres iden t  wou ld  want  h im to . ”  

I t  says :  

“ In  the  c i r cumstances  our  c l i en t  w i l l  on l y  cons ide r  the  

op t ion  o f  leav ing  o f f i ce  as  the  Pres iden t  wou ld  wan t  

h im to  i f  he  i s  fu l l y  compensated . ”  

I t  seems tha t  th i s  i s  i n  some way  p laced  on  record  tha t  i t  i s  the  

Pres iden t  who  wan ted you to  leave .  20 

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  i s  so  Cha i r.  

CHAIRPERSON :   And your  a t to rneys were  p lac ing  on  record  tha t  you 

wou ld  on l y  accede  to  tha t  w ish  on  h i s  par t  i f  you  were  fu l l y  

compensa ted  fo r  the  remainder  o f  the  pe r i od  o f  your  con t rac t?  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   Tha t  i s  so  Cha i r.   And  –  
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Chai r  I  can  even  say  tha t  th i s  paragraph  was  inse r ted  spec i f i ca l l y  a t  my 

ins i s tence  because  I  was par t  and  parce l  o f  d ra f t i ng  th is  l e t te r.  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  

CHAIRPERSON :   You –  you  he lped  dra f t  some o f  the  cor respondence 

f rom your  a t to rneys?  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   That  i s  –  tha t  i s  cor rec t  

Cha i r.  

CHAIRPERSON :   O f  cou rse  you  a re  an  a t to rney  you rse l f .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes ,  yes .  10 

CHAIRPERSON :   Ja .  

MR MXOLIS I  SANDILE OLIVER NX ASANA :   And  tha t  i s  how I  was 

t ra ined  tha t  wha tever  d iscuss ion  you  may  have  had  you  fo l low  i t  up  w i th  

a  wr i t ten  con f i rmat i on .  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE O LIVER NXAS ANA :   Which  i s  exac t ly  wha t  we  

d id .  

CHAIRPERSON :   And I  am su re  Mr  Pre tor ius  w i l l  s t i l l  take  you to  any  

subsequen t  co r respondence.   D id  Mr  Hu l ley  to  whom th is  le t te r  was  

add ressed  d id  he  ever  say subsequent  to  th i s  le t te r  no ,  no ,  no ,  wha t  20 

are  you  peop le  ta l k ing  about?   The Pres iden t  has  never  wan ted –  sa id  

he  wants  Ms  Nxasana to  l eave  i t  i s  no t  h i s  pos i t i on  tha t  Mr  –  he  wants  

Mr  Nxasana  to  leave?  D id  they  deny  th is  par t  o f  the  le t te r?  

MR MXOLIS I  SANDILE OLIVER NX ASANA :   Cha i r  the  l e t te r  was  

add ressed  to  Ms  Bon is iwe  Makhene  no t  Mr  Hu l ley.  
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CHAIRPERSON :   A l r igh t ,  okay  I  am –  i t  was  addressed to  the  

Pres idency.  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  

CHAIRPERSON :   Fo r  the  a t ten t i on  o f  Ms  Bon is iwe  Makhene?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  

CHAIRPERSON :   And Ms  Makhene  was as  you  sa id  lega l  adv i sor  to  the  

Pres iden t?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  

CHAIRPERSON :   Or  i n  the  Pres idency?  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   Yes .   She responded 10 

Chai r.  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE OLIVE R NX ASANA:   By  way  o f  a  le t te r  da ted  

the  12 t h  December  2014  wh ich  i s  Annexure  –  page  192 .  

CHAIRPERSON :   I  am so r ry  Mr  Pre tor i us  I  rea l i se  tha t  I  am –  I  am 

jumping the  gun bu t  maybe we  w i l l  dea l  w i th  tha t  and  then you  can 

con t i nue  now tha t  …  

ADV PAUL JOSEPH  PRETORIUS SC :   There  i s  a  le t te r  o f  12  December  

2014.  

CHAIRPERSON :   Yes.   Do you want  to  say any th ing  on  i t  in  regard  to  20 

th i s  pa r t i cu la r  po in t  Mr  Nxasana?  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   Cha i r  the re  i s  no  den ia l  in  

her  response excep t  to  say  –  to  re fe r  to  the  cor respondence  –  to  th is  

le t te r  and  she  says  i t  i s  no t  he r  i n ten t ion  to  t rave rse  each  and every  

a l legat i on  or  averment  con ta ined  in  he r  co r respondence 
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no tw i ths tand ing  cer ta in  g la r ing  inaccu rac ies  and miss ta temen ts  o f  fac t .  

Then  he  sa id  he  rese rves  –  she  reserves  her  r igh t  to  do  so  in  the  event  

tha t  i t  becomes  e i ther  necessary  or  appropr i a te  bu t  she  d id  no t  

vehement l y  deny.  

CHAIRPERSON :   Okay  so  –  so  she  –  she sa id  she  d id  no t  i n tend  th is  

le t te r  to  be  a  response to  each and every th ing  tha t  had  been  wr i t ten  i n  

the  l e t te r  o f  the  10 t h  December.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   And  reserved  the  r igh t  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  10 

CHAIRPERSON :   To  do  so  la te r  bu t  po in ted  ou t  tha t  acco rd ing  to  her  

there  were  g la r ing  inacc urac ies  … 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Ja .  

CHAIRPERSON :   And miss ta temen ts  o f  fac t  bu t  d id  no t  go  to  say wh ich  

ones  … 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   She  d id  no t  …  

CHAIRPERSON :   Those  were .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   She  -  she d id  no t  …  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Ex t rapo la te  them …  20 

CHAIRPERSON :   Ja .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   And then  … 

CHAIRPERSON :   And as  fa r  as  you  know d id  anybody e i ther  

Ms Makhene  or  the  Pres iden t  o r  Mr  Hu l l ey  subsequen t l y  come b ack  to  

the  i ssue o f  th is  s ta temen t  tha t  you sa id  you r  a t to rney sa id  the  
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Pres iden t  wan ted  you to  l eave?   D id  they  come back  to  say  ac tua l l y  

tha t  i s  -  was no t  the  case?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I t  was  no t  the  case  Cha i r  

except  fo r  the  Pres iden t ’s  a f f idav i t  wh i ch  he  f i l ed  in  the  H igh  Cour t  …  

CHAIRPERSON :   In  the  H igh  Cour t ,  j a .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   And  -  and subsequen t l y  in  

the  Cons t i tu t iona l  Cour t  …  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Where  he  main ta ined tha t  I  

made  a  request  bu t  spec i f i ca l l y  dea l ing  w i th  th is  l e t te r  now.  10 

CHAIRPERSON :   Yes ,  okay.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I  cannot  reca l l  where  he  

spec i f i ca l l y  d ispu ted  the  con ten ts  o f  th is  l e t te r.   Tha t  i s  why th is  le t te r  

even  in  the  -  in  the  H igh  Cour t  and  i n  the  Cons t i tu t iona l  Cour t  the  

Judges  the  -  the  cour t  found tha t  my  vers ion  based on  th i s  l e t te r  …  

CHAIRPERSON :   Ja .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Was the  mos t  p laus ib le  

one .  

CHAIRPERSON :   Hm.  Thank you.   I  am sor ry.   I  -  I  i n te r rup ted  you .  

ADV PAUL JOSEPH PRETORIUS SC :   Jus t  to  p lace  th i s  20 

cor respondence  i n  i t s  con tex t .   You  have to ld  the  Cha i r  tha t  you  had  

d iscuss ions w i th  the  Pres iden t  abou t  you r  ho ld ing  o f f i ce  as  NDPP?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   D id  some o f  these d iscuss ions  

take  p lace  be fo re  4  Ju ly  2014?  
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MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  … 

ADV PAUL JOSEPH PRETORIUS SC :   The no t ice  o f  the  i nqu i r y?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t .  

ADV PAUL JOSEPH PRETORIUS S C :   Or  the  no t i ce  o f  the  in ten t ion  to  

cons ider  suspens ion?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   And you  have to ld  the  Cha i r  tha t  

a t  these mee t ings the  Pres iden t  exp ressed a  v iew tha t  you shou ld  leave  

o f f i ce .   I s  tha t  co r rec t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes  Cha i r.  10 

ADV PAUL JOSEPH PRETORIUS SC :   And you  have  a l so  to ld  the  Cha i r  

tha t  you r  response  was there  i s  no  need to  do  so  because there  i s  a  

campaign  and i t  i s  be ing  fed  w i th  mis in fo rma t ion  abou t  you .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t .  

ADV PAUL JOSEPH PRETORIUS SC :   Is  tha t  co r rec t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   The  subsequent  events  show  

tha t  dur i ng  Ju l y  the  Pres iden t  ac ted  on  wha t  you  to ld  the  Ch a i r  had 

been h i s  i n t ima t ion  ear l ie r  in  rega rd  to  the  te rmina t ion  o f  your  se rv i ces  

in  wha tever  manner?  20 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes.   On  the  -  yes ,  by  h i s  

le t te r.  

ADV PAUL JOSEPH PRETORIUS SC :   R igh t .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Dated  4  Ju l y  2014 .  

ADV PAUL JOSEPH PRETORIUS SC :   Was  the re  eve r  any  occas ion  on  
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which  the  te rmina t ion  o f  serv i ces  o r  the  te rmina t ion  o f  your  ho ld ing  o f  

o f f i ce  was a t  you r  ins tance?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Not  a t  any  s tage  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC:   D id  you  ever  come to  the  

conc lus ion  tha t  desp i te  your  a t tempts  to  pe rsuade  the  Pres iden t  to  

abandon  th i s  idea  tha t  you  shou ld  leave  o f f i ce  -  wh ich  you  say  you  d id .   

There  was no  po in t  in  con t inu ing  tha t  avenue because he  seemed  

unwi l l i ng  to  change  h is  mind .   D id  you  eve r  come to  tha t  rea l i sa t ion?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   No.   To  abandon  the  i dea  

… 10 

ADV PAUL JOSEPH PRETORIUS SC :   That  you  shou ld  leave o f f i ce .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I t  i s  -  a t  a  par t i cu la r  po in t  

I  then agreed to  -  to  en te r  in to  a  se t t lemen t  agreement  because they  

were  now wi l l i ng  to  pay  me  the  remainder  o f  my  cont rac t .  

ADV PAUL JOSEPH PRETORIUS SC :   Yes bu t  a t  whose ins tance  wou ld  

tha t  te rmina t ion  had been -  have  been yours  or  the  Pres iden t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   No  i t  was  -  i t  was  the  

Pres iden t ’s  ins tance .  

CHAIRPERSON :   That  w i l l  -  tha t  -  tha t  l e t te r  o f  10  December  tha t  we 

ta l ked abou t  a  l i t t l e  ear l i e r  re fe r red  to  the  se t t lemen t  ag reemen t  tha t  20 

came f rom -  j a ,  parag raph 2 .  

“Fo l low ing  ou r  d i scuss ions o f  the  8 t h  and  the  

subsequen t  ins t ruc t i ons  f rom the  c l ien t  regard ing  

the  proposed se t t lemen t  …”  

The  proposed  se t t l emen t  tha t  i s  -  tha t  the  -  your  a t to rney  is  
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ta l k ing  about  the re ,  d id  i t  come to  them in  w r i t ten  fo rm?   Was  there  a  

le t te r  tha t  came f rom the  P res idency  say ing  here  i s  our  se t t lemen t  

p roposa l  o r  i s  he  ta l k ing  abou t  the  -  the  d iscuss ions  a t  the  mee t ing  o f  

the  8 t h ?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Cha i r  I  mus t  have perhaps  

misp laced  tha t  le t te r.   The re  was  a t  tha t  mee t ing  Ms  Makhene  p roduced 

a  -  a  documen t  wh i ch  was  a  se t t lemen t  p roposa l  p ropos ing  a  se t t lemen t  

amount  o f  abou t  R6 mi l l i on  and some so r ts .  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I  remember  we had tha t  -  10 

tha t  l e t te r  -  tha t  l e t te r  bu t  the  prob lem Cha i r  i s  tha t  when -  when the  

ma t te r  wen t  fo r  l i t i ga t ion  and  I  wan ted  to  respond  to  a l l  these  i ssues  

when the  Pres iden t  sa id  tha t  I  had made  a  reques t  my f i les  a t  my -  a t  -

a t  my a t to rney ’s  o f f i ces  had  d i sappeared .   That  was a  s t range th ing  

tha t  happened .  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Un fo r tunate ly  I  had re l y  on  

-  because  I  used to  ins i s t  tha t  whatever  tha t  they send  ou t  they  mus t  

send  … 

CHAIRPERSON :   Gi ve  you a  copy.  20 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   G ive  me  a  copy.   Then  I  

had  pu t  the  -  the  cop ies  as ide .   I  managed to  reconst ruc t  the  -  the  

ev idence .   So  to  enab le  -  wh i ch  enab led  me  to  respond  adequate ly  to  -  

to  the  Pres iden t ’s  a l l ega t ions  tha t  I  made a  request .  

CHAIRPERSON :   You see Mr  Pre tor i us  asked  you  some ques t ions  and 
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you  answered i n  re la t ion  to  wh e ther  the  se t t lemen t  was  in  te rms o f  the  

NPA Act .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes  Cha i r.  

CHAIRPERSON :   Now i f  there  had been  a  le t te r  tha t  p receded -  tha t  

came wi th  the  se t t lemen t  agreemen t  I  wou ld  have l oved  to  see  tha t  

because  the re  i s  th is  i ssue  o f  whethe r  o r  no t  you  made a  reques t  to  the  

Pres iden t  and  he re  i n  th is  l e t te r  o f  the  10 t h  i t  i s  made  qu i te  c lea r  tha t  

as  fa r  as  you  and  your  a t to rney  a re  concerned  wha t  you  are  l ook ing  a t  

i s  no t  someth ing  i n  te rms  o f  the  NPA Act  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  10 

CHAIRPERSON :   Bu t  i t  -  the  NP -  what  they  may have  wr i t ten  maybe 

might  have -  i f  wha t  they were  l ook ing  a t  was  in  te rms o f  the  Ac t  i t  

p robab l y  wou ld  h ave  been i n  te rms  o f  Sect i on  12 ( 8)  wh ich  necessar i l y  

requ i res  a  reques t  f rom your  s i de  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  i t .  

CHAIRPERSON :   And i f  wha t  they had  sent  to  you or  your  a t to rney was 

a  le t te r  wh i ch  con templa ted  tha t  the i r  unders tand ing  was  tha t  the  two 

par t ies  were  engaged  in  a  p rocess  tha t  requ i res  your  reques t .   Then  th e  

fac t  tha t  i n  th is  l e t te r  you  and  you r  a t to rney  are  say ing  look  wha t  we  

are  ta l k ing  about  i s  someth ing  tha t  i s  no t  i n  te rms  o f  the  Act .  20 

I t  migh t  make  i t  qu i te  c lear  tha t  you  de f i n i te l y  re jec ted  any 

concep t  o f  any -  concep t  o f  a  reques t  tha t  you  may  have m ade  and i t  

wou ld  be  impor tan t  to  look a t  the i r  reac t i on  to  tha t .   You -  you canno t  

remember  whe ther  the  le t te r  tha t  may have come f rom them wi th  a  

se t t l ement  ag ree men t  i f  -  i f  i t  was  a  l e t te r  made any re fe rence to  the  
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request?  

MR MXOLIS I  SANDILE  OLIVER NXASANA:   No Cha i r  i t  -  i t  d id  no t  -  i t  

d id  no t  ta l k  abou t  the  reques t .   I  -  I  remember  i t  v i v id ly.   I t  was  a  

se t t l ement  p roposa l  tha t  I  re l inqu i shed the  -  my  pos i t ion  and  I  w i l l  be  

pa id  th i s  -  so  much  money.  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASA NA:   Tha t  was i t .   Then  we  

re jec ted  i t  ou t r i gh t  by  th is  le t te r  o f  the  10 t h .  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Ja .  10 

CHAIRPERSON :   D id  i t  re fe r  to  the  Ac t  i tse l f?   To  -  i t  migh t  have 

re fe r red  express l y  to  the  reques t  bu t  d id  i t  re fe r  to  S ec t ion  12 (8 )  by  any 

chance  i f  you  a re  ab le  to  remember?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Cha i r  I  am -  I  am no t  ab le  

to  … 

CHAIRPERSON :   You  canno t  remember?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   No  I  am no t  ab le  to  

remember  … 

CHAIRPERSON :   Okay.   No tha t  i s  f i ne .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   The  con ten ts  o f  the  le t te r.  20 

CHAIRPERSON :   Okay.   Tha t  i s  f ine .   Thank  you .   Mr  Pre tor i us .  

ADV PAUL JOSEPH PRETORIUS SC :   Yes.   The s i tua t i on  i s  c la r i f i ed  a  

l i t t l e  fu r ther  in  the  nex t  le t te r  o f  12  December  2014 a t  page 1 -9-2 .   I f  

you  wou ld  go  there .   The  in te rven ing  l e t te rs  a re  jus t  mone ta ry  

ca l cu la t ions .   I  am no t  su re  tha t  those are  re levant  fo r  p resen t  
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purposes.   I f  we  cou ld  go  to  tha t  l e t te r  addressed  to  you  by  

Advoca te  Bon is iwe  Makhene l ega l  adv i so r  to  the  Pre s ident  to  Mabunda  

Inco rpo ra ted .   I t  reads:  

“ I  re fe r  to  your  co r respondence  da ted  

10  December  2014  addressed  to  the  Pres idency and  

respond  there to  as  fo l lows :   one,  i t  i s  no t  my  

in ten t ion  to  t raverse  each  and every  a l l ega t ion  o r  

ave rment  con ta ined  i n  you r  c or respondence.   

No tw i ths tand ing  ce r ta in  g la r ing  inaccu rac ies  and  

miss ta temen ts  o f  fac t .   I  rese rve  the  r igh t  to  do  so  10 

i n  the  event  tha t  i t  becomes  e i ther  necessary  or  

app rop r ia te . ”  

Then  there  i s  a  -  an  i n te res t ing  comment  wh ich  fo l lows :  

“Two,  wh i l s t  any ne got ia ted  se t t lemen t  pe r ta in ing  to  

you r  c l i en t ’s  employmen t  as  NDPP ough t  p roper l y  to  

be  had  w i th  the  Min i s te r  o f  Jus t i ce  and  Cor rec t iona l  

Se rv i ces  the  Pres ident  assumed th is  ro le  mindfu l  as  

he  was o f  cer ta in  reserva t ions  wh ich  had  been  

exp ressed  regard ing  the  Min is te r. ”  

Tha t  s ta temen t  i s  fa i r l y  c lea r  tha t  wha t  i s  now be ing  sa id  i s  20 

tha t  a  negot i a ted  se t t lemen t  i s  the  job  o f  the  Min is te r.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   Cor rec t ;  bu t  we  know tha t  

Sec t ion  12( 8)  i s  no t  the  funct i on  o f  the  Min is te r  bu t  o f  the  Pres iden t .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  
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ADV PAUL JOSEPH PRETORIUS S C :   So  th is  seems to  be  an  

acknowledgemen t  o f  the  fac t  tha t  i f  there  i s  to  be  a  nego t ia ted  

se t t l ement  i t  shou ld  no t  be  then i n  te rms  o f  Sect i on  12(8 )  bu t  s imp ly  a  

negot i a ted  se t t l emen t .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  so  -  tha t  was  my  

v iew  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   And tha t  you  had po in ted  ou t  in  

you r  le t te r  o f  10  December?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  so  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   And so  on  th i s  bas is  i t  appears  10 

what  i s  sa id  i n  pa ragraph  3  or  perhaps I  f i r s t  shou ld  go  to  the  las t  

paragraph and parag raph 2 .  

“No tw i ths tand ing  such i n te rvent i on  the  Pres iden t  i s  

no t  a t  l i ber ty  to  depar t  f rom accep te d presc r ip ts  

wh ich  regu la te  Governmen t  conduct . ”  

Pa rag raph  3 :  

“What  now appears  apparen t  i s  tha t  the  par t i es  a re  

incapab le  o f  reso l v ing  the  ma t te r  a lone and I  must  

there fo re  to  th is  -  the  in i t ia l  suggest i on  o f  mak ing  

use  o f  the  se rv i ces  o f  an  i ndependen t  m ed ia to r  i n  20 

order  to  f i nd  a  se t t lemen t  to  the  mat te r. ”  

Do  you  see  tha t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes  I  see  i t .  

ADV PAUL JOSEPH PRETORIUS S C :   Then  a  reques t  i s  made  aga in .   

Then  on  15  January  … 
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CHAIRPERSON :   I  am sor ry.   Be fo re  tha t  Mr  Pre tor i us  i f  you  l ook  a t  the  

las t  sen tence  on  pa ragraph  2  Mr  Nxasana  … 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   O f  the  le t te r  o f  12  December  2014 f rom 

Advoca te  Bon is iwe  Makhene i t  says  tha t :  

“…the  Pres iden t  i s  no t  a t  l i ber ty  to  depar t  f rom  

accepted  pre scr ip ts  wh i ch  regu la te  Governmen t  

conduc t . ”  

You  see  tha t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes  I  see  tha t  Cha i r.  10 

CHAIRPERSON :   Wi th in  the  con tex t  i t  seems to  be  say ing  tha t  they are  

tak ing  the  v iew  tha t  wha teve r  i s  done must  be  in  te rms o f  the  -  o f  -  o f  

the  NPA Act .   Was  tha t  your  unders tand ing  as  we l l?   I s  tha t  your  

unders tand ing  o f  wha t  they are  say ing?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  was  the i r  a rgumen t  

Cha i r.  

CHAIRPERSON :   Yes  bu t  then  the  fo l l ow ing  paragraph  o r  the  fo l low ing  

two or  the  las t  parag raph  or  the  fo l low ing  two pa ragraphs  they  then  ta l k  

about  go ing  to  med ia t ion  to  se t t le  the  mat te r.   Does the  Na t iona l  

Prosecut i ng  Author i t y  Ac t  make  p rov is i on  fo r  med ia t ions  i n  such  a  20 

case?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   No Cha i r.  

CHAIRPERSON :   So  to  the  ex ten t  tha t  they  proposed med ia t ion  they  

themse lves  were  propos ing  someth ing  tha t  was  ou ts ide  o f  the  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Ou ts ide  o f  the  Ac t .  
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CHAIRPERSON :   O f  the  -  o f  the  Ac t .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes  Cha i r.  

CHAIRPERSON:   Yes .   Okay.   Thank  you .  

ADV PAUL JOSEPH PRETORIUS SC :   Wel l  as  the  Cha i r  has  po in ted  

ou t  you are  an  a t to rney  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

ADV PAUL JOSEPH PRETORIUS S C :   And  you  obv ious l y  and as  you  

have  sa id  to  the  Cha i r  we are  aware  o f  a l l  the  re levan t  p rov is i ons 

govern ing  any te rminat ion  or  end ing  o f  your  serv ices  as  NDPP …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes  Cha i r.  10 

ADV PAUL JOSEPH PRETORIUS SC :   And you  were  care fu l  to  have  

regard  to  those  when d ra f t ing  o r  a t tend ing  to  co r respon dence d ra f ted  

on  your  beha l f?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  so  Cha i r.  

ADV PAUL JOSEPH PRETORIUS S C :   Perhaps  you  can  he lp  us  then  

because  pa ragraph  2  and paragraph 3  seem to  be  a  l i t t l e  con fus ing  a t  -  

a t  f i r s t  g lance  because  on  the  one  hand  t hey  are  say ing  a  nego t ia ted  

se t t l ement  must  invo lve  the  Min is te r  o f  Jus t i ce  and Cor rec t iona l  

Se rv i ces  and  no t  the  Pres iden t  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  20 

ADV PAUL JOSEPH PRETORIUS SC :   And on  the  o the r  hand  they  a re  

say ing  tha t  the  Pres iden t  c an  on l y  ac t  in  te rms  o f  accep ted  prescr ip ts  

wha teve r  those  mig h t  be .   We  know tha t  Sect i on  12 ( 8)  i nvo lves  the  

Pres iden t  d i rec t l y.   I t  i s  he  tha t  mus t  exerc ise  h is  d i scre t ion  i n  te rms o f  

Sec t ion  12( 8)  a t  your  reques t  …  
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MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  … 

ADV PAUL JOSEPH PRETORIUS SC :   O r  a t  the  reques t  o f  the  NDPP 

wish ing  to  res ign .   Neve r the less  there  i s  a  s ta tement  here  tha t  a  

negot i a ted  se t t lemen t  per ta in ing  to  your  employment  shou ld  no t  be  a t  

the  hands  o f  the  Pres iden t  bu t  a t  the  hands o f  the  M in is te r.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   Can you exp la in  wha t  i s  go ing  on  

here?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Cha i r  I  unders tood  th i s  

paragraph  to  be  say ing  tha t  wh i l s t  i t  was  the  respons ib i l i ty  o f  the  10 

Min i s te r  to  dea l  w i th  th i s  -  w i th  the  i ssue o f  -  o f  my  i ssue the  -  the  

Pres iden t  assumed  un to  h imse l f  to  dea l  w i th  th is  i ssue .   I t  -  i t  was  

con fus ing  to  me .  

I  -  I  mus t  -  I  mus t  admi t  bu t  I  though t  she  was  jus t  say ing  tha t  

i t  was  the  respons ib i l i t y  o f  the  Min i s te r  to  dea l  w i th  th i s  no t  the  

Pres iden t  and  the  Min is te r  mus t  a f te r  dea l ing  w i th  any  issues  then  the  

Min i s te r  as  the  Member  o f  Par l iamen t  respons ib le  fo r  who exe rc ise  f ina l  

respons ib i l i t y  o f  ou r  NPA shou ld  then  communica te  i t  to  the  Pres iden t  

and  the  -  fo r  the  pres iden t  to  take  a  dec is i on .  

ADV PAUL JOSEPH PRETORIUS SC :   Yes because we know tha t  20 

Sec t ion  12  o f  the  NPA Act  you  may  reca l l  says  tha t :  

“No  te rmina t ion  o f  serv i ce  may  take  p lace  o the r  

than  in  accordance  w i th  the  prescr i p ts  o f  Sec t ion  

12 . ”  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  -  tha t  i s  so .  
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CHAIRPERSON :   Had  you  expressed  any  reserva t ions  abou t  the  

Min i s te r  to  the  Pres iden t?   I  ask  tha t  because  they -  they re fe r  to  

someth ing  a long  those  l ines .   I t  seems tha t  what  they  are  say ing  i s  the  

Pres iden t  was  aw are  tha t  you  had  exp ressed  cer ta in  reserva t ions  about  

the  Min is te r  o f  Jus t i ce .  

I  do  no t  know in  rega rd  to  wha t  bu t  you  had expressed  cer ta in  

reserva t ions  and  tha t  i s  why  he  there fore  p layed  th i s  ro le  h imse l f  wh ich  

they  seem to  suggest  ough t  to  have  been  p l ayed  by  the  Min is te r  o f  

Jus t i ce .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes  Cha i r.  10 

CHAIRPERSON :   You  had?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes  I  had Cha i r.  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Cha i r  I  had verba l l y  

exp ressed  my  -  my  d issa t i s fac t i on  a t  the  manner  in  wh i ch  the  Min i s te r  

o f  Jus t i ce  hand led  my mat te r  espec ia l l y  …  

CHAIRPERSON :   Tha t  i s  Min i s te r  Masu tha  or  …?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   F i r s t l y  -  f i rs t l y  i t  was 

Min i s te r  Radebe.  

CHAIRPERSON :   Yes .  20 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I  a l so  -  I  am on  reco rd .   I  

wro te  a  le t te r  and  expressed  my  d i scomfor t  and  d i ssa t is fac t i on  i n  the  

manner  in  wh ich  he  -  he  t rea ted  me …  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Because  he  is  the  f i r s t  
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person who  to ld  me  abou t  the  fac t  tha t  he  was  go ing  to  adv i se  the  

Pres iden t  to  ins t i tu te  the  …  

CHAIRPERSON :   An  inqu i ry?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   The  inqu i ry.   Wha t  -  wha t  

does  no t  appear  in  these  papers  Cha i r  -  jus t  b r ie f l y.  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA:   I s  tha t  be fore  

Min i s te r  Radebe was removed  o r  reshuff l ed  f rom th i s  pos i t i on  o f  

Min i s te r  o f  Jus t i ce  he  ca l led  me  to  a  meet ing  in  P re to r ia  in  h is  o f f i ce .   

Presen t  the re  was  h imse l f  and  the  DG then  Ms  Sindane  and  a t  tha t  10 

meet ing  he  then conf ron ted  me  wi th  a l l  these  a l legat i ons  o f  my  p rev ious  

conv i c t i ons,  o f  my ma t te rs  tha t  were  -  the  compla in ts  tha t  were  l a id  

aga ins t  me  in  the  -  i n  the  KwaZulu -Na ta l  Law Soc ie ty  and  tha t  I  d i d  no t  

dec la re  a l l  o f  those  wh ich  was  no t  cor rec t  and  I  to ld  h im a t  tha t  mee t ing  

tha t  I  know the  campaign  and  tha t  was  the  f i rs t  person  I  to l d  tha t  the  

campaign  -  I  am aware  o f  the  campaign  waged  by  Advocates  J iba  and 

Mrweb i  aga ins t  me .  

I  t r ied  to  exp la in  myse l f .   He  d ismissed  me by  say ing  tha t  tha t  

was  a  f igmen t  o f  my  own  imag ina t i on  -  imag ina t ion  and  then  he  

sugges ted  to  me  and  tha t  I  mus t  res ign  because  o f  a l l  o f  these.   I  -  in  20 

fac t  h is  t rump card  was tha t  -  bu t  now you  do  no t  have  the  secur i t y  

c lea rance cer t i f i ca te  and  I  found i t  odd  because I  am the  one tha t  

app l i ed  fo r  the  secu r i ty  c learance  cer t i f i ca te  and  I  had no t  been to ld  by  

the  s ta te  secu r i t y  agen ts  tha t  my  secur i t y  c lea rance  has  been  dec l i ned 

and  wh ich  was  -  wh i ch  I  subsequen t ly  l earn t  i t  was  no t  even  the  case 
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and  I  re fused …  

CHAIRPERSON :   You mean  tha t  -  tha t  i t  had no t  been  d ec l i ned .   You 

say i t  no t  the  case .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I t  was no t  the  case .   I t  was  

no t  the  case .   I t  has  never  been -  i t  was  neve r  dec l ined  …  

CHAIRPERSON :   Hm.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Bu t  tha t  i s  wha t  

Min i s te r  Radebe to ld  me.   I t  was  no t  the  case .   That  was the  i n i t i a l  

push .   They t r i ed  to  push me then  I  re fused and then  he  sa id  to  me I  

mus t  res ign  and they ag reed w i th  the  DG Sindane .   I  to l d  them tha t  I  10 

was  no t  go ing  to  do  tha t .   Then  he  sa id  to  me  then  tha t  the  Pres ident  

w i l l  have  to  appo in t  the  Commiss ion  o f  Inqu i r y.  

Then  I  l e f t  the  mee t i ng  and the  fo l l ow ing  day  I  addressed the  

le t te r  to  h im.  

CHAIRPERSON :   I  am so r ry.   Be fo re  the  fo l low ing  day  a re  you ab le  to  

ind ica te  roundabou t  when th is  was?  There  was an  e lec t ion  i n  2014 …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Cha i r  I  …  

CHAIRPERSON :   And I  th ink  tha t  maybe  when  he  migh t  have  ceased  to  

be  Min is te r  o f  Jus t i ce  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I  remember  …  20 

CHAIRPERSON :   And  then Mr  Masu tha  came in .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I  remember  he  was  go ing  -  

was i t  -  was i t  i n  December  o r  January  2014 .   December  2013/January  

( in te rvenes) .  

CHAIRPERSON :   Wel l  he  -  he  -  I  th ink  he  -  he  was  no t  M in is te r  o f  
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Just i ce  a f te r  the  e lec t ion  o f  2014.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes ,  yes .  

CHAIRPERSON :   So  i f  you  had  a  meet ing  w i th  h im wh i l e  he  was  

Min i s te r  o f  Jus t i ce  i t  cou ld  on l y  have  been  before  the  e lec t i on  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Be fore  the  e lec t ions.  

CHAIRPERSON :   Or  -  o r  a t  leas t  be fore  the  i naugura t ion  o f  the  

Pres iden t  because Min i s te rs  con t inued  to  opera te  as  Min is te rs  even 

a f te r  the  e lec t ion  as  long  as  the  Pres ident  has  no t  been  inaugura ted  

ye t .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Cha i r  I  know tha t  he  was  10 

coming  f rom the  -  he  was the  -  Par l iamen t  was s i t t i ng .  

CHAIRPERSON:   The  e lec t ion  wou ld  have  been  a round  May  I  th ink  

more  o r  l ess  -  2014 .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   2014 ,  bu t  I  know tha t  he  

was coming  f rom Cape Town …  

CHAIRPERSON :   Ja .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   And immedia te l y  a f te r  our  

mee t ing  I  th ink  -  immedia te l y  a f te r  -  the rea f te r  he  was  then  removed 

f rom tha t  pos i t ion  and he  …  

CHAIRPERSON :   Oh .  20 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   He went  to  the  Pres idency.  

CHAIRPERSON :   So  i f  he  i s  -  h i s  depar tu re  f rom the  Min is t r y  o f  Jus t i ce  

was because o f  -  was  a f te r  the  e lec t i on  then your  meet i ng  w i th  h im 

mus t  have been c lose  to  the  e lec t ion  o r  be tween  the  e lec t i on  and the  

inaugura t i on .  
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MR MXOLIS I  SANDILE  OLIVER NXASANA :   Cha i r  I  -  I  do  -  I  do  have  

the  -  I  do  have  the  -  the  da te  a t  home because  …  

CHAIRPERSON:   Okay.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I  -  I  have  the  copy o f  tha t  

le t te r  … 

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  I  -  I  w ro te  to  h im 

con f i rming  wha t  had  happened  on  tha t  day.  

CHAIRPERSON :   Okay.   No I  th ink  then wha t  can ha ppen  is  tha t  la te r  

on  you  cou ld  do  a  supp lemen ta ry  a f f idav i t  and /or  s ta tement  and a t tach  10 

the  le t te r  and  ind ica te  tha t  you  a re  ab le  to  say what  da te  the  mee t ing  

took  p lace .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes ,  bu t  … 

CHAIRPERSON :   So  -  bu t  you were  say in g  tha t  … 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   The  fo l low ing  day you wro te  a  l e t te r?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes  Cha i r.  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Con f i rming  -  conf i rming  

wha t  -  wha t  t ransp i red  …  20 

CHAIRPERSON:   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   The prev ious n igh t ,  yes  

and  I  d id  no t  ge t  any response.  

CHAIRPERSON :   And  wha t  d id  you  say  -  the  g i s t  o f  wha t  you  sa id  i n  

you r  l e t te r  what  you  recorded  o r  what  you sa id?   Wha t  d id  you convey 
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to  h im?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I  con f i rmed  tha t  he  -  he  

ca l led  me  to  a  mee t ing  and  tha t  th i s  i s  wha t  happened a t  the  meet ing .  

CHAIRPERSON :   As  you  have  tes t i f ied  to  me  now?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   As  I  have tes t i f ied  and I  

ca l led  the  -  the  -  I  ca l led  Exco  and  I  exp la ined  to  Exco  wha t  had  

happened .  

CHAIRPERSON :   Yes ,  okay.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I t  i s  -  i t  i s  minu ted .   I t  i s  

there  … 10 

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   A t  NPA.  

CHAIRPERSON :   Okay,  thank you .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   And  then  I  th i nk  the  -  the  

comments  -  the  -  the  remarks  tha t  he  -  tha t  she migh t  be  re fe r r ing  to  

here  i s  I  -  I  a l so  made remarks  -  ve rba l  remarks  abou t  Min i s te r  Masu tha  

a t  -  I  th i nk  a t  the  meet ing  o f  the  8 t h .  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   A t  the  mee t ing  o f  8  December?  20 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   O f  December.  

CHAIRPERSON :   Huh-uh.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Cha i r  I  was  -  when  -  you  

wou ld  unders tand tha t  a f te r  I  had  had t ha t  i n te rac t ion  w i th  

Min i s te r  Radebe -  you wou ld  unders tand  my a t t i tude .   Then  when  i t  was 
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announced tha t  we -  we were  go ing  -  we  were  hav ing  a  new Min i s te r.   

To  me  -  I  sa id  to  me i t  i s  a  re l ie f .  

Then  I  am hav ing  a  new Min i s te r  w i th  f resh  ideas  and  he  w i l l  

be  ab le  to  -  no t  to  p lay  a l l  these NPA po l i t i cs  as  I  perce ived  

Min i s te r  Radebe was  do ing  bu t  s t range l y  Min i s te r  Masutha -  I  then saw 

h im on the  news ta l k i ng  abou t  the  i ssue -  my i ssue w i thout  even hav ing  

had  the  decency  o f  mee t ing  me  and  even  f ind ing  ou t  f rom me or  ge t t ing  

my vers ion  o f  the  even ts  and he  was a l ready  mak ing  s ta temen ts  abou t  

me  i n  the  med ia  and  I  to ld  h im -  h imse l f  a t  the  mee t ing  tha t  I  had  w i th 

h im a t  the  -  a t  the  ho te l  in  …  10 

CHAIRPERSON :   The  f i rs t  meet i ng  you  had w i th  h im?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Wi th  -  w i th  Masu tha and  

remember.  

CHAIRPERSON :   Wi th  Min i s te r  Masutha?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Masu tha.   We  had  a  

mee t ing  -  the re  was  an  even ing  mee t ing  a lso  tha t  I  had  w i th  h im a t  the  

Shera ton  Ho te l  and  I  to ld  h im tha t  I  am  very  conce rned  in  the  manner  in  

wh ich  he  was  behav ing  because  I  go t  the  impress ion  -  I  to ld  h im tha t  he  

was tak ing  s ides  because -  and  then he  assured  me  tha t  he  d id  no t  

know e i ther  J i ba  or  myse l f .  20 

Tha t  i s  wha t  he  -  bu t  I  th ink  i n  th i s  le t te r  tha t  i s  the  remark  

tha t  Ms  Bon is iwe  Makhene  is  re fe r r i ng  to  because I  sa id  I  had some 

reserva t ions  about  the  -  the  impar t i a l i t y  o f  the  Min i s te r  -  

Min i s te r  Masutha  in  -  in  th is  who le  ma t te r.  

CHAIRPERSON :   Bu t  th i s  i s  -  th is  l e t te r  i s  da ted  12  December  2014  or  
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i s  tha t  the  -  j a  2014  … 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   And i t  responds  to  a  l e t te r  tha t  recorded  wha t  had  

t ransp i red  a t  the  mee t ing  o f  8  December?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  so .  

CHAIRPERSON :   So  my  ques t ion  i s  p r io r  to  8  December  -  p r i o r  to  tha t  

mee t ing  -  had  you  conveyed  to  the  Pres iden t  o r  anybody  ac t i ng  on  the  

Pres iden t  you r  rese rva t ions abou t  Min is te r  Masu tha?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Cha i r  my -  Cha i r  my  

response  is  tha t  a t  the  mee t i ng  o f  8  December  be fo re  they  responded  10 

on  the  12 t h  I  mus t  have  conveyed  my -  my  reserva t ions  about  

Min i s te r  Masutha  a t  tha t  mee t ing  or  even be fore  tha t .  

CHAIRPERSON :   Yes,  bu t  -  bu t  you see  the  Pres ident  had i n te rac ted  

w i th  you …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   P r io r  to  8  December  i f  I  unders tand  the  pos i t ion  

cor rec t l y.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

CHAIRPERSON :   And Ms  Makhene i s  t r y i ng  to  jus t i f y  why the  Pres iden t  

p re fo rmed funct i ons  tha t  she says  shou ld  have  been  per fo rmed by  the  20 

Min i s te r  o f  Jus t i ce .   Namely  nego t ia t ing  w i th  you as  I  unders tand  the  

pos i t ion .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   So  wha t  he  may have done  pr i o r  to  8  December  

canno t  be  used to  jus t i f y  h im hand l ing  th i s  mat te r  h imse l f  i f  he  on l y  go t  
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to  know abou t  you r  rese rva t ions  on  the  8 t h  o r  a f te r.   So  my  ques t ion  i s  

whe ther  you  had  conveyed  to  the  Pres iden t  o r  th rough to  peop le  

rep resen t i ng  h im much  ear l ie r  tha t  you  had reserva t i ons abou t  

Min i s te r  Masutha .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  -  tha t  i s  the  pos i t ion  

Cha i r.   To  -  to  the  Pres iden t  and  to  Mr  Hu l ley  as  we l l .  

CHAIRPERSON :   You  had?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   Okay.   No,  thank you .  

ADV PAUL JOSEPH PRETORIUS SC :   Cha i r  i t  i s  10  pas t  fou r.   10 

Mr  Nxasana  i s  due to  f l y  sub jec t  to  what  you  say  a t  f i ve  past  e igh t .   We 

cou ld  a t tempt  to  f i n ish  by  6  o ’  c l ock  when  I  th ink  Mr  Nxasana  shou ld  

leave  a t  the  l a tes t  …  

CHAIRPERSON :   Huh-uh.  

ADV PAUL JOSEPH PRETORIUS SC :   Bu t  I  canno t  gua rantee  we w i l l  

f i n i sh  in  tha t  t ime …  

CHAIRPERSON:   Hm.  

ADV PAUL JOSEPH PRETORIUS SC :   A t  the  rap id  pace  a t  wh ich  we  

are  go ing .   Even tha t  migh t  no t  -  a l though we a re  -  once  we  f in ish  the  

t ime l ine  we  w i l l  go  qu i te  qu i ck l y.  20 

CHAIRPERSON :   Hm.   Wel l  we  -  we  sa id  -  we  cer ta in ly  can  go  up  to  

f i ve .   Whethe r  we can go  beyond  tha t  maybe we  can  dea l  w i th  tha t  

c lose  to  f i ve  o r  a round 5  o ’ c lock .   So l e t  us  -  l e t  us  see  how i t  goes .  

ADV PAUL JOSEPH PRETORIUS SC :   Le t  us  see  how fa r  we can  ge t  …  

CHAIRPERSON :   Ja .  
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ADV PAUL JOSEPH PRETORIUS SC :   By  5  o ’ c lock .  

CHAIRPERSON:   Ja .  

ADV PAUL JOSEPH PRETORIUS SC :   Le t  us  see  then  …  

CHAIRPERSON :   Ja .  

ADV PAUL JOSEPH PRETORIUS SC :   What  happens?   Okay.  

CHAIRPERSON :   Ja .  

ADV PAUL JOSEPH PRETORIUS SC :     Okay,  i t ’s  p robab ly  necessa ry  

to  p lace  i t  on  reco rd  because you d id  ment ion  an  issue conce rn ing  the  

secur i t y  c learance  ce r t i f i ca te .  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Tha t  i s  cor rec t .  10 

ADV PAUL JOSEPH PRETORIUS SC :     Tha t  i s  dea l t  w i th  on  page  189  

in  the  l e t te r  o f  your  a t to rneys  to  the  Pres idency o f  10  December  2014.  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Tha t  i s  cor rec t .  

ADV PAUL JOSEPH PRETORIUS SC :     I f  I  can  jus t  read  paragraphs 11  

to  13  on to  the  record  and  you  can  con f i rm whe ther  tha t ’s  cor rec t  o r  no t .    

“We  con f i rm,  [says  Mr  Mabundu  on  your  beha l f ] ,  tha t  the  

Pres iden t  adv i sed  us  tha t  the  Min i s te r  o f  the  S ta te  Secur i t y  

Agency,  the  M in i s te r,  has  con f i rmed  tha t  he  has  uphe ld  the  

NDPP’s  appea l  aga ins t  the  re fusa l  to  g ran t  h im the  secu r i ty  

c lea rance and he  has a l ready issued bu t  he  i s  wa i t i ng  to  hand  20 

i t  ove r  to  the  NDPP upon f i na l i sa t ion  o f  the  se t t lemen t  be tween  

the  par t ies . ”  

Pa rag raph  12:  

“Whi l e  we do app rec ia te  and we lcome the  Min i s te r ’s  dec i s ion  

to  upho ld  the  NDPP’s  appea l  i t  i s  ou r  respec t fu l  v iew tha t  the  
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grant i ng  o f  the  secu r i t y  c lea rance cer t i f i ca te  to  the  NDPP i s  

and /o r  shou ld  no t  be  a  cond i t ion  fo r  any proposed se t t lemen t . ”  

Pa rag raph  13:  

“We a re  accord ing ly  b r ing ing  i t  to  you r  a t ten t i on  tha t  we  a re  

despa tch ing  a  l e t te r  to  the  Min is te r  to  re lease the  secu r i t y  

c lea rance ce r t i f i ca te  to  the  NDPP. ”  

Now I  don ’ t  th ink  i t  i s  n ecessa ry  to  go  i n to  whethe r  i t ’ s  a  va l i d  reason 

fo r  w i thho ld ing  the  cer t i f i ca te  tha t  there  i s  no  se t t lemen t  be tween  the  

par t ies ,  I  th ink  the  answer  to  tha t  quest i on  i s  fa i r l y  obv ious ,  bu t  a re  the  

fac ts  here  cor rec t?    10 

MR MXOLIS I  SANDILE OLIVER NXASANA :    The fac ts  a re  cor rec t  

Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :     A l r igh t  then l e t ’ s  go  then  to  the  

le t te r  o f  the  12 t h  o f  December  2014 wh ich  is  the  Pres idency ’s  response 

to  the  l e t te r  we have j us t  dea l t  w i th ,  tha t ’s  the  l e t te r  o f  the  10 t h  o f  

December  addressed  by  your  a t to rneys to  the  Pres idency.   The  f i rs t  

paragraph and i t  i s  s i gned by  . . . [ in te rvenes]   

CHAIRPERSON :   I  thought  we  have  dea l t  w i th  tha t  le t te r,  I  remember,  I  

th ink  I  remember  you  read ing  the  f i r s t  paragraph  and  we  have cer ta in ly  

dea l t  w i th  the  para g raph  tha t  says  i t  i s  no t  my  in ten t ion  to  t raverse  20 

each  and  eve ry  a l lega t ion ,  and  then  we  dea l t  w i th  the  one  tha t  says 

wh i ls t  any  nego t ia ted  se t t l ement  pe r ta in ing  to  ou r  c l ien t ’s  emp loymen t ,  

I  th i nk  we  have dea l t  w i th  a l l  o f  i t .  

ADV PAUL JOSEPH PRETORIUS S C:     My reco l l ec t ion  i s  we  dea l t  w i th  

ano ther  le t te r  Cha i r,  bu t  . . . [ in te rvenes ]   
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CHAIRPERSON :   No  i t  was  th i s  one ,  bu t  the re  may  be  one  or  o ther  

po in t  tha t  you  want  to  make  but  I  th ink  we –  you  remember  i n  regard  to  

paragraph –  the  las t  two paragraphs  we  l ooked  a t  the  las t  sentence o f  

paragraph 2 .  

ADV PAUL JOSEPH PRETORIUS SC :     Yes  we d id .  

CHAIRPERSON :   Yes  and  . . . [ i n te rvenes]   

ADV PAUL JOSEPH PRETORIUS SC :     I  want  to  ge t  to  pa ragraph  3  

however.  

CHAIRPERSON :   Ja ,  okay.  

ADV PAUL JOSEPH PRETORIUS SC :     Paragraph  3  reads :  10 

“What  now appears  apparen t  i s  tha t  the  par t ies  a re  incapab le  

o f  reso lv i ng  the  ma t te r  a lone  and  I  mus t  there fore  rever t  to  the  

in i t ia l  suggest i on  o f  mak ing  the  use  o f  serv ices  o f  an  

independent  med ia to r. ”  

I  th i nk  tha t ’s  where  we le f t  the  le t te r.  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Yes ,  co r rec t .  

ADV PAUL JOSEPH PRETORIUS SC :     And then on  the  15 t h  o f  January  

you r  a t to rneys  once more  en ter  the  f ray.  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Yes .  

ADV PAUL JOSEPH PRETORIUS SC :     And  f i rs t l y  you  acknowledge 20 

rece ip t  o f  a  l e t te r  da ted  9  December  2014  and  rece i ved  by  ou r  o f f i ce  on  

the  9 t h  o f  January  2015.   Now tha t  may  be  a  mis take ,  i t  may be  

re fe r r ing  to  the  l e t te r  o f  10  December,  o r  i t  may  be  re fe r r i ng  to  a  le t te r  

tha t  we  cou ld  no t  f ind  and  you  hav e  ment ioned  tha t ’s  the  l e t te r  se t t ing  

ou t  a  se t t lemen t  p roposa l ,  can  you he lp  us  there ?  Do you know o f  any  
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l e t te r  o f  9  December  2014 ,  as  opposed  to  the  le t te r  o f  10  December  

2014.  

MR MXOLIS I  SANDILE OLIVER NXASANA :    I  canno t  reca l l  Cha i r.  

ADV PAUL JOSEPH  PRETORIUS SC :     A l r igh t ,  we l l  we  don ’ t  have  any  

le t te r  o f  9  December  and  i t  may  be  tha t  they are  ac tua l l y  re fe r r i ng  to  

you r  le t te r  o f  10  December.  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :    Cha i r  I  th ink  there  mus t  

have been  a  le t te r  o f  the  9 t h  December  because  the  le t te r  tha t  o f  the  

10 t h  o f  December  i s  a  le t te r  f rom ourse l ves .  

CHAIRPERSON :   Yes,  tha t  may  have been the  one  tha t  b rough t  the  10 

se t t l ement  p roposa l .  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Perhaps  Cha i r.   I t  i s  the  

le t te r  tha t  was coming f rom them.  

ADV PAUL JOSEPH PRETORIUS SC :     A l r igh t ,  we l l  perhaps in  the  

fu l lness  o f  t ime we  can  f i nd  tha t  le t te r,  bu t  l e t ’ s  go  to  pa ragraph 2 ;  

”we  p lace  on  record  tha t  we  have  been  l ia i s ing  and 

cor respond ing  w i th  Mr  Michae l  Hu l ley  be fore  you were  

in t roduced  to  us  as  the  lega l  adv isor  to  the  Pres ident . ”  

Pa rag raph  3 :  

“A t  a l l  ma ter i a l  t imes  Mr  Hu l l ey  has  a lways  represen ted  to  us  20 

which  we accep t  tha t  he  was the  lega l  represen ta t i ve  o f  the  

Pres iden t .   I t  was a t  h is  ins tance  and reques t  tha t  the  fo rmal  

engagemen t  wh ich  bears  re fe rence was  in i t ia ted . ”  

The  fo rmal  engagemen t  re fe r red  to  there  do  you  know wha t  i t  i s?   

Pe rhaps a  med ia t i on?  
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MR MXOLIS I  SANDILE OLIVER NXAS ANA :    I  th ink  the  fo rmal  

engagemen ts  tha t  we  had  be tween  the  engagemen ts  tha t  we  had  on  the  

8 t h ,  8 t h  o f  December,  w hen Ms  McKenna  was  ava i l ab le .  

ADV PAUL JOSEPH PRETORIUS SC :     R igh t ,  paragraph  4  reads :  

“We are  no t i ng  the  tone  o f  your  l e t te r  wh i ch  is  somewha t  

unsavoury  and un - reconc i l ia to ry.   We wou ld  l i ke  to  b r ing  to  

you r  a t ten t ion  tha t  our  communica t i on  to  Mr  Hu l ley  da ted  the  

3 r d  o f  November  2014  is  s t i l l  o f  re levance  i n  th i s  case  and  

equa l l y  remains  on  reco rd .   We enc lose  herewi th  a  copy o f  the  

sa id  le t te r  rece i ved  and  read  by  Mr  Hu l l ey  fo r  the  ease  o f  you r  10 

re fe rence . ”  

And then  paragraph 5 :  

“You  w i l l  no te  f rom the  s a id  l e t te r  tha t  our  c l ien t  had  a lways  

been,  and  s t i l l  r emains  amenab le  to  the  proposed  med ia t i on .   

I t  i s  however  appos i te  tha t  you  a t tend  to  the  p roposed  te rms  o f  

re fe rence  fo r  the  med ia t i on  fo r  cons idera t ion  and  accep tance  

by  our  c l i en t . ”  

We  can l eave  the  res t .   Parag raph  6  on  page  194 :   

“We must  record  tha t  our  c l i en t  i s  amenab le  to  a  p roposed  

independent  med ia t ion  and  no t  a  con f iden t ia l  one you seem to  20 

be  propos ing . ”    

 Then  paragraph 7 :  

“We fu r ther  w ish  to  record  tha t  our  c l i en t  has  a t  no  s tage 

in i t ia te d  the  d iscuss ions  regard ing  se t t l emen t  p roposa l .   In  

te rms o f  pa ragraph 2  o f  your  le t te r  you seem to  be  crea t i ng  an  
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impress ion  tha t  the  Min i s te r,  and  no t  the  Pres iden t ,  shou ld  

have been  the  one  l ia is ing  w i th  ou r  c l ien t  rega rd ing  the  i ssue  

in  quest i on .   We venture  no t  to  exp ress an  op in ion  in  th i s  

regard .   We a re  equa l l y  unaware  o f  any  fo rmal  mee t ing  

be tween  the  Min i s te r  and  our  c l i en t .    

Trus t ing  you  f i nd  the  above  in  o rder. ”  

Tha t  i s  the  le t te r  you  sen t  then  to  the  Pres idency.  

MR MXOLIS I  SANDILE OLIVER NXAS ANA:    Tha t  i s  cor rec t .  

ADV PAUL JOSEPH PRETORIUS S C :     Where  you  p laced  yourse l f  

c lea r ly  on  reco rd .   Now there  was  a  space o f  t ime be tween the  10 t h  o f  10 

December  and  the  15 t h  o f  January  2015.  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Yes .  

ADV PAUL JOSEPH PRETOR IUS SC:     I t  seems f rom the  le t te r  o f  15  

January  2015  tha t  there  was  some h ia tus  i n  cor respondence in  tha t  

per i od .  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Tha t  i s  so  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :     Dur ing  tha t  per iod  d id  you  ever  

mee t  pe rsona l l y  w i th  the  Pres iden t ,  o r  we l l  le t  me  f i rs t  ask ,  i s  there  any  

o ther  co r respondence o f  wh i ch  you  might  be  aware  tha t  wou ld  a l te r  

wha t  i s  c lear l y  se t  ou t  i n  the  le t te r,  you r  le t te r  o f  10  December  2014 20 

and  15 January  2015 ,  d id  tha t  eve r  change in  the  i n te r im per iod?  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :    No Cha i r  there  was 

no th ing .  

ADV PAUL JOSEPH PRETORIUS SC :     Were  there  any  meet i ngs 

be tween  you  and  the  Pres iden t  in  tha t  in te rven ing  pe r iod?  
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MR MXOLIS I  SANDILE OLIVER NXASANA :    A l though I  cannot  reca l l  

bu t  I  wou ld  say –  no  I  cannot  reca l l  hav ing  a  mee t ing  w i th  h im,  I  

canno t .  

ADV PAUL JOSEPH PRETORIUS SC :     In  any  mee t ing  w i th  the  

Pres iden t  o r  the  Pres iden t ’s  lega l  adv i so r  a t  any  s tage  or  even w i th  Mr  

Hu l ley  fo r  tha t  ma t te r,  d id  you ever  abandon  or  qua l i f y  the  pos i t i on  tha t  

you  were  no t  a  f i t  and p roper  person ,  o r  tha t  you  were  indeed  a  f i t  and 

proper  person to  cont inue  ho ld ing  o f f i ce .  

MR MXOLIS I  SANDILE OLIVER NXASANA :    A t  no  s tage Cha i r  d id  I  

abandon  my  v iew.  10 

ADV PAUL JOSEPH PRETORIUS SC :     D id  you ever  communica t e  to  

anybody  in  the  Pres idency,  the  Pres iden t  o r  rep resen t ing  the  

Pres idency tha t  you w ished  a t  you r  i ns tance  to  vacate  o f f i ce?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    No  Cha i r.  

ADV PAUL JOSEPH PRETORIUS S C :     You  d id  however  say  tha t  i f  you  

were  fu l l y  compe nsa ted fo r  the  remainder  o f  your  te rm o f  o f f i ce  you 

wou ld  l eave?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Yes Cha i r  because  they  

were  push ing  me  to  l eave  and I  cou ld  see  they  had  taken  a  dec i s ion .  

ADV PAUL JOSEPH PRETORIUS SC :     Had you le f t  a t  whose ins tance  20 

would  your  depar tu re  have been?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Had I  le f t?  

ADV PAUL JOSEPH PRETORIUS S C :     Yes  had  you  –  we l l  you  d id  

leave  even tua l l y.  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Yes  I  d id .  
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ADV PAUL JOSEPH PRETORIUS SC :     Bu t  a t  the  s tag e in  December,  

because  we ’ re  go ing  to  dea l  w i th  wha t  happened  a f te rwards now.    

MR MXOLIS I  SANDILE OLIVER NXASANA :    I  wou ld  have  le f t  a t  the  

ins tance o f  the  Pres iden t .  

ADV PAUL JOSEPH PRETORIUS SC :     R igh t .    

CHAIRPERSON :   I t  i s  go ing  to  be  impor tan t  tha t  you t r y  and  remember  

whe ther  in  December  o r  January  you  d id  have  a  mee t ing  persona l l y  

w i th  the  Pres ident ,  because  i n  the  C or rup t ion  Watch  CASAC  mat te r  I  

th ink  there  i s  an  a f f idav i t  in  h is  answer ing  a f f idav i t  o r  one  o f  the  

a f f i dav i t s  by  the  Pres ident ,  he  says i t  was  be tween the  end  o f  10 

December  and the  beg inn ing  o f  2015 ,  he  says  be tween the  end o f  

December  and the  beg inn ing  o f  2015  there  were  d i scuss ions and  he 

says  i t  was  dur i ng  maybe  one  o f  those  d i scuss ions  tha t  you  made  the  

request .   Now we  know tha t  th ere  was  a  mee t ing  wh ich  invo l ved  bo th  o f  

you  and  o ther  peop le  on  the  8 t h  o f  December  2014 ,  and we  know tha t  

on  the  10 t h  o f  December  your  a t to rneys  wro te  a  le t te r  wh i ch  you d ra f ted  

you rse l f  to  reco rd  what  had been d iscussed a t  the  mee t ing  o f  the  8 t h  o f  

December.  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Yes .  

CHAIRPERSON :   We  know tha t  Ms  M akhene  wro te  a  l e t te r  on  the  12 t h  20 

of  December  respond ing  to  the  le t te r  o f  the  10 t h  o f  December  i f  I  reca l l  

cor rec t l y,  bu t  we –  and  I  th i nk  then  the re  was another  l e t te r  i f  I  am not  

mis taken  f rom you r  a t to rneys,  o r  maybe  your  a t to rneys then  wro te  in   

January,  now so  the re fore  i t  seems tha t  the  request  tha t  the  fo rmer  

Pres iden t  says  you made  to  h im i f  eve r  i t  was  made  was made be tween  
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the  end o f  December  and  the  beg inn ing  o f  Januar y,  so  i t  w i l l  be  

impor tan t  fo r  you  to  remember,  no t  necessar i l y  now i f  you  cannot  

remember,  i f  the re  a re  o ther  documen ts  tha t  migh t  ass i s t  a t  home to  

remember  whethe r  you  d id  have  such  a  mee t ing  to  be  ab le  to  p repare  a  

supp lemen ta ry  a f f i dav i t  tha t  dea l s  w i th  whether  you had any  mee t ing  or  

te lephone d iscuss ion  or  any d iscuss ion  a t  a l l  w i th  h im dur i ng  tha t  t ime .  

ADV PAUL JOSEPH PRETORIUS S C :     I  unders tand  Cha i r  tha t  the  

. . . [ ind is t inc t  –  microphone o f f ]  you  re fe r r ing  to  i s  now in  the  bund le .  

CHAIRPERSON :   Oh  i t  i s  in  the  bund le ,  okay.  

ADV PAUL JOSEPH PRETORIUS S C :     I t  i s  now in  the  bund le  and  Mr  10 

Nxasana  has been g i ven  a  copy  to  cons ider  and  I  had in tended to  ask 

h im about  i t .  

CHAIRPERSON :   Yes,  okay,  okay.   So  you –  i f  you  wan t  to  respond to  

wha t  I  have  jus t  sa id  you may  do  so ,  i f  you  wan t  to  go  and check 

cer ta in  documen ts  and t r y  and remember  tha t ’s  f ine .  

MR MXOLIS I  SANDILE OLIVER NX ASANA :    Cha i r  I  was  go ing  to  

respond  i n  th is  way,  my  response  i s  tha t  i n  as  much  as  I  wou ld  no t  –  I  

canno t  reca l l  whe ther  we  had  any  in te rac t ion ,  be  i t  a  meet ing  or  

te lephone d iscuss ion  o r  o the rw ise  bu t  the  fac t  I  th ink  wha t  Mr  Pre tor ius  

wan ts  to  know is  tha t  d id  I  a t  any  s tage  make  a  reques t  and  my  answer  20 

i s  a  b ig  no ,  I  neve r  made  a  request .  

CHAIRPERSON :   We l l  no  I  unders tand  t ha t ,  bu t  you see  i f  indeed  the re  

was a  mee t ing  be tween  you rse l f  and  the  fo rmer  Pres iden t  du r ing  tha t  

t ime  tha t  migh t  g i ve  a  ce r ta in  f lavour  maybe  to  the  i ssue  bu t  i f  the  

pos i t ion  i s  there  was  no  meet i ng  a t  a l l ,  o r  any  d iscuss ion  a t  a l l  i t  migh t  
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g ive  a  d i f fe ren t  f lavour,  you  unders tand  wha t  I  mean ,  so  you  might  say  

yes whatever  meet i ng  I  had w i th  h im i f  I  d id  have  a  mee t ing  wha t  I  do  

know i s  tha t  I  never  made  such  a  request ,  tha t  i s  f ine ,  bu t  he  says  

there  were  d iscuss ions  dur i ng  tha t  t ime  and  i f  the  pos i t i o n  i s  there  were  

no  d i scuss ions  tha t  migh t  be  impor tan t  as  we l l ,  you  unders tand tha t?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    I  unders tand  Cha i r.  

CHAIRPERSON :   Yes ,  okay  a l r igh t ,  thank  you .  

ADV PAUL JOSEPH PRETORIUS SC :     O f  cou rse  the  poss ib le  

scenar io  tha t  there  was  such  a  mee t i ng  a t  wh i ch  res ignat ion  was  

requested  in  te rms  o f  Sec t ion  82  wou ld  beg  the  ques t ion  o f  why 10 

negot i a t i ons  fe l l  th rough  a t  tha t  s tage,  bu t  tha t ’s  a  ma t te r  tha t  we  can  

dea l  w i th  in  submiss ions  Cha i r,  bu t  i f  we  may  then  go  to  pa ragraph  2  

and  3  o f  page  195  wh ich  i s  a  l e t te r  o f  the  23 r d  o f  January  2015  

. . . [ in te rvenes ]   

CHAIRPERSON :   I ’m  so r ry  Mr  Pre tor i us  I  wan ted  to  say  someth ing  a t  

paragraph one ,  a t  page 194,  Mr  Nxasana  I  see  tha t  in  th i s  le t te r  o f  15  

January,  pa ragraph  seven thereo f  says  w e  fu r ther  w i sh  to  reco rd  tha t  

our  c l i en t  has a t  no  s tage  in i t i a ted  the  d i scuss ions regard ing  se t t lemen t  

p roposa l s .   Th i s  seems to  suggest  tha t  the  se t t lement  p roposa ls  o r  

se t t l ement  negot i a t i ons  tha t  were  tak ing  p lace  were  in i t ia ted  by  the  20 

Pres idency and n o t  by  yourse l f ,  i s  tha t  r igh t?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Tha t  i s  cor rec t  Cha i r.  

CHAIRPERSON :   Yes ,  you  neve r  i n i t i a ted  any  negot i a t ions?  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :    I  neve r  in i t i a ted  any 

negot i a t i ons.  
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CHAIRPERSON :   Yes,  okay,  thank  you .   And  as  fa r  as  you  know th i s  

was neve r  den ied  i n  any  co r respondence  tha t  they  were  the  ones  who 

in i t ia ted ,  o r  tha t  you  never  in i t ia ted  the  se t t l ement  d i scuss ions?  

MR MXOLIS I  SANDILE OLIVER NX ASANA :    No  because  in  the  le t te r  

o f  the  23 r d  o f  January,  j a  the  nex t  page .  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :    Advoca te  Bon is iwe 

Makhene  does no t  even  re fe r,  she  does no t  d i spute  tha t ,  save to  say  

tha t  Cha i r  there  has been i nsu f f i c i en t  p rogress  i n  reso l v ing  the  mat te r.  

CHAIRPERSON :   Yes ,  yes .  10 

MR MXOLIS I  SANDILE OLIVER NX ASANA :    And  parag raph  2  i s  ve ry  

impor tan t  because  i t  ta l ks  abou t  the re  has  been  –  she  says  i t  appears  

apparen t  tha t  insu ff i c ien t  p rog ress  has  been  made  in  respec t  o f  

reso lv i ng  your  c l ien t ’s  cur ren t  s ta tus  as  Na t iona l  D i rec tor  o f  Pub l i c  

Prosecut i ons .   That  i s  why  I  was  say ing  the  d iscuss ions  were  around  

eve ry th ing  abou t  –  no t  j us t  abou t  the  se t t lemen t  p roposa ls  in  te rms  o f  

the  money,  i t  was  abou t  every th ing .  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Yes .  

CHAIRPERSON :   Wha t  d id  you  unders tand  tha t  par t  to  be  “ reso l v ing  20 

your  c l ien t ’s  cu r ren t  s ta tus  as  Nat iona l  D i rec to r  o f  Pub l i c  

Prosecut i ons”?   Wha t  d id  you  unders tand  them to  be  ta l k ing  about  i n  

regard  to  tha t?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    I  unders tood i t  to  mean 

tha t  there  was  insu f f i c ien t  p rogress i n  reso l v ing  the  ma t te r  whe the r  o r  
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no t  I  remain  in  o f f i ce  or  tha t  I  am leav ing .  

CHAIRPERSON :   Okay,  thank you .  

ADV PAUL JOSEPH PRETORIUS S C :     Le t ’s  dea l  w i th  paragraphs  –  

my apo log ies  –  le t ’s  dea l  w i th  pa rag raphs  2  and  3  o f  the  le t te r,  i t  says ,  

we l l  and pa rag raph  1  in  fac t ,  pa ragraph  1  reads :  

“ I  [and  tha t ’s  the  l ega l  adv isor  to  the  Pres iden t ]  re fe r  to  your  

recen t  co r respondence i n  respec t  o f  th is  mat te r  and reserve  

our  r i gh ts  to  dea l  w i th  ce r ta in  aspec ts  con ta ined  the re i n . ”  

No tab l y  there ’s  no  re fe rence  to  any  meet i ng  tha t  has taken p lace  in  th is  

per i od .  10 

MR MXOLIS I  SANDILE OLIVER NXASANA :    Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :     Le t  a lone  a  mee t ing  a t  wh i ch  

you  request  to  res ign?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :     Paragraph  2  reads :  

“ I t  appears  apparen t  tha t  i nsu f f i c i en t  p rogress  has  been  made 

in  respec t  o f  reso lv i ng  your  c l i en t ’s  cur ren t  s ta tus  as  Nat i ona l  

D i rec tor  o f  Pub l i c  Prosecut i ons. ”  

You  have  answered the  Cha i r ’s  ques t ion  i n  tha t  regard?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Yes .  20 

ADV PAUL JOSEPH PRETORIUS SC :     Paragraph  3 :  

“ I  mus t  accord ing l y  adv ise  tha t  a f te r  cons idera t i on  o f  the  

ma t te r  P res ident  Zuma has taken  a  dec i s ion  to  p roceed  w i th  

the  i nqu i ry  in to  Mr  Nxasana ’s  f i tness  to  ho ld  o f f i ce . ”  

And then ove r  the  page on the  26 t h  o f  January  your  a t to rneys address a  
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l e t te r  to  the  Pres idency  say ing :  

“We no te  the  Pres iden t ’s  in ten t ion  to  p roceed w i th  the  i nqu i ry  

in to  our  c l ien t ’s  f i tness  to  ho ld  o f f i ce .   K ind ly  adv i se  us  when 

we  can  expect  to  rece ive  the  te rms  o f  re fe rence  fo r  the  

inqu i ry. ”  

I f  we  can  then  go  back ,  tha t ’s  p re t ty  se l f -exp lana to ry,  i s  there  any 

comment  tha t  you w ish  to  make?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    I  th i nk  i t  exp la ins  the  –  

th i s  exchange o f  cor respondence exp la ins ,  i t  c lea r ly  exp la ins  tha t  the re  

was no  p rogress reached and  my  a t t i tude  and the  a t t i tude  was  tha t  the  10 

Pres idency then  dec ided  to  p roceed  w i th  the  inqu i r y  and I  sa id  b r ing  i t  

on .   Tha t  i s  exac t ly  wha t  I  sa id .  

ADV PAUL JOSEPH PRETORIUS SC :    Perhaps  had  there  been a  

request  fo r  you  to  res ign  made  d i rec t l y  to  the  Pres iden t  in  te rms  o f  

Sec t ion  12(8 )  o f  the  NPA Ac t ,  and the  on l y  ques t ion  then rema in ing  was 

the  f inanc ia l  consequences o f  the  Pres iden t  accep t ing  your  reques t  to  

res ign ,  wou ld  tha t  have  been  p rogress  in  the  con tex t  o f  wha t  happened  

in  –  p rogress  in  the  sense o f  ge t t ing  c loser  to  f i na l i sa t ion ,  no t  p rogress  

in  respec t  o f  be ing  sa t i s fac tory  to  you?  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :    Su re l y  i f  I  had made a  20 

reques t  Cha i r  i n  fac t  i f  I  had made  a  reques t  to  res ign  i t  does  no t  make 

any  sense  tha t  I  w i l l  make a  reques t  to  res ign  and a t  the  same t ime 

expect  to  be  pa id  the  fu l l  amoun t  o f  the  con t rac t .   I  mean  i t  does  no t  

take  a  rocke t  sc ien t is t  tha t  i t  i s  nonsens i ca l ,  i t  does  no t  make  sense  a t  

a l l .  
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ADV PAUL JOSEPH PRETORIUS SC :     You  have  made  tha t  po in t  yes .  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Yes .  

CHAIRPERSON :   Is  the  po in t  you  are  mak ing  th is  tha t  i f  you  you rse l f  

made  the  dec i s ion  tha t  you  wan t  to  request  the  Pres ide nt  to  a l low  you  

to  leave .    

MR MXOLIS I  SANDILE OLIVER NXASANA :    Yes .  

CHAIRPERSON :   And then  i t  wou ld  be  –  i t  wou ld  no t  be  expected  tha t  

you  hav ing  dec ided  tha t  you  wan t  to  be  a l lowed  to  leave  tha t  you  wou ld  

then want  to  be  pa id  fo r  the  fu l l  remainder  o f  t he  fu l l  con t rac t ,  the  fu l l  

remain ing  per i od  o f  your  cont rac t .   Wha t  i s  cons is ten t  w i th  tha t  demand 10 

tha t  you  be  pa id  fo r  the  fu l l  remain ing  pe r iod  o f  your  con t rac t  i s  i f  the  

o ther  s ide  wan ted  you to  leave aga ins t  your  w i l l  . . . [ i n te rvenes]   

MR MXOLIS I  SANDIL E OLIVER NXASANA :    Aga ins t  my  w i l l .  

CHAIRPERSON :   And  then you say  . . . [ in te rvenes]   

MR MXOLIS I  SANDILE OLIVER NXASANA :    Pay  me .  

CHAIRPERSON :   S ince  I  am not  the  one who  wan ts  to  leave,  you  a re  

the  ones  who  wan t  me  to  l eave  then  pay  me ,  because  I  have  bee n 

prepared  to  s tay  on  up  to  the  end  o f  my  pe r iod  o f  con t rac t .  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Tha t  i s  the  pos i t ion  Cha i r.  

CHAIRPERSON :   And the  po in t  you  are  mak ing  i s  tha t  the  fac t  tha t  they  20 

acceded  to  tha t  you are  say ing  means tha t  o r  shows tha t  the y  –  i t  was  

the  o the r  s ide  tha t  wan ted  you  to  leave and  no t  you?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Tha t  i s  so  Cha i r.  

CHAIRPERSON :   Tha t  i s  the  po in t  you  are  mak ing .  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :    Tha t  i s  the  po in t  I  am 
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making  Cha i r.  

CHAIRPERSON :   Okay.  

ADV PAUL JOSEPH PRETORIUS SC :     I f  we cou ld  go  back Mr 

Nxasana  to  the  t ime l i ne ,  we have  dea l t  w i th  a l l  the  i tems  up  to  i tem 14 ,  

the  fu r ther  i tems are  dea l t  w i th  in  you r  ev idence and we  w i l l  dea l  w i th  

them br i e f l y  bu t  i t  appears  tha t  on  the  5 t h  o f  Februa ry  2015  you  we re  

in fo rmed tha t  Advocate  Cass i m,  ass is ted  by  Advoca te  Nkos i  Thomas  

and  S K  D  Mad la la  wou ld  cha i r  the  inqu i ry.  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Tha t  i s  cor rec t  Cha i r.  

CHAIRPERSON :   Tha t  i s  Md lad la  no t  Mad la la  Mr  Pre to r ius .  10 

ADV PAUL JOS EPH PRETORIUS SC :     Wha t  shou ld  i t  be?  

CHAIRPERSON :   Md lad la  no t  Mad la la .  

ADV PAUL JOSEPH PRETORIUS SC :     Oh Mdlad la .   Then  i tem 16  is  a  

re fe rence  to  a  pub l i ca t ion  in  the  Governmen t  Gaze t te  o f  the  te rms o f  

re fe rence i n  the  inqu i ry  and then i tem 17  March  2015 the  NPA workshop 

a t  Empero rs  Pa lace a t  wh ich  you  were  apparen t l y  to ld  by  the  Min i s te r  

tha t  the  fo rmer  Pres iden t  wou ld  a t tend to  you r  adv ice  or  reques ts  in  

re la t ion  to  Advocates  J iba  and  o thers .  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :     You then  f i led  submiss ions or  20 

sor ry  submiss ions  on  beha l f  o f  the  Pres iden t  and  the  Min is te r  were  f i led  

on  the  4 t h  o f  May,  you a lso  f i led  submiss ions  d id  you?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    I  d id  no t  f i l e  submiss ion s  

. . . [ in te rvenes ]   

ADV PAUL JOSEPH PRETORIUS SC :     O r  you prepared  submiss ions.  
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MR MXOLIS I  SANDILE OLIVER NXASANA :    I  p repa red  the  

submiss ions  bu t  be fore  f i l i ng  them then  we  reached  se t t l emen t  and  I  

d id  no t ,  I  ended up  no t  f i l i ng  them.  

ADV PAUL JOSEPH PR ETORIUS SC:     And tha t  se t t l emen t  was 

conc luded  in  May  2015 ,  s i gned  by  yourse l f  on  the  9 t h  o f  May  and  s igned  

by  the  fo rmer  Pres iden t  on  the  14 t h  o f  May toge ther  w i th  the  M in is te r?  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :    I  th i nk  s igned by  the  

Min i s te r  on  beha l f  o f  the  Pres iden t  on  the  14 t h  o f  May i f  I  am no t  

mis taken .  

ADV PAUL JOSEPH PRETORIUS SC :     I s  tha t  how i t  occur red?  10 

MR MXOLIS I  SANDILE OLIVER NXAS ANA :    Tha t  i f  I  am no t  mis taken  

yes.  

ADV PAUL JOSEPH PRETORIUS SC :     A l r i gh t ,  we l l  we can  have a  

look  a t  tha t ,  we don ’ t  have  the  se t t lemen t  ag reemen t  a t tached,  bu t  i s  

there  any th ing  s ign i f i can t  in  the  fac t  tha t  the  se t t lemen t  agreemen t  was 

s igned  by  you  f i rs t  and  on l y  la te r  on  beha l f  o f  the  fo rmer  Pres iden t?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Tha t  i s  co r rec t  Cha i r  

because  i f  you  l ook  a t  the  se t t lement  agreemen t  I  s igned i t  a t  

Umhlanga,  i t  i s  da ted  a t  Umhlanga in  Durban,  a t  the  o f f i ces  o f  Mr  

Hu l ley.  20 

ADV PAUL JOSEPH PRETORIUS S C :     I  see ,  who  prepared  the  

document?  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :    I  suppose  i t  was  Mr  

Hu l ley.  

ADV PAUL JOSEPH PRETORIUS SC :     Bu t  no t  you?  
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MR MXOLIS I  SANDILE OLIVER NX ASANA :    No t  me .   In  fac t  jus t  to  

c la r i f y  there  was  the  –  he  sen t  me  I  th ink  i t  a l so  i t  i s  the re  in  the  bund le  

o f  documen ts  tha t  came up  be fo re  the  Concour t ,  I  t h ink  then  the  H igh  

Cour t  and the  Concour t  tha t  he  i n i t i a l l y  sen t  me a  proposed se t t lemen t  

o f  a  ce r ta in  amoun t  o f  money  and then  I  re jec ted  i t ,  then he  sen t  me  

ano ther  se t t lemen t  w i thou t  any amount  and he  asked  me  to  i nse r t  the  

amount .   Then  I  ca l cu la ted  th e  sa la ry  tha t  I  was  earn ing  a t  the  t ime,  

and  mul t ip l i ed  i t  by  the  number  o f  mon ths  tha t  were  remain ing .    

CHAIRPERSON :   Mr  Pre tor i us  I  th ink  tha t  we  –  I  w i l l  be  agreeab le  to  

go ing  beyond f i ve  o ’ c lock  i f  –  in  o rde r  to  t r y  and  he lp  us  to  f i n ish  bu t  I  10 

th ink  we mus t  then  take  an  ad jou rnmen t  now,  because I  had a  mee t i ng  

p lanned  fo r  f i ve  o ’c l ock  and  I  need  to  change  tha t ,  bu t  in  any  even t  i t  

migh t  be  good  to  have a  break  now.    

 Is  tha t  f i ne ,  so  in  o ther  words f rom my  s ide  you  men t ioned  s i x  

o ’c lock ,  we  cou ld  go  u p  to  s ix  o ’c l ock  i f  we don ’ t  f in i sh  be fo re  tha t  f rom 

my s ide .   You are  f i ne  w i th  tha t?   How long do  you th ink  we might  s t i l l  

be?   Or  maybe you  mus t  te l l  me  tha t  when we come back  f rom the  

break .   Mr  Nxasana . . . [ in te rvenes ]   

ADV PAUL JOSEPH PRETORIUS S C :     We  may  f i n ish  because  there  

are  sec t ions tha t  we can  summar ise  and we have dea l t  a l ready w i th  the  20 

con ten ts  o f  the  Cons t i tu t i ona l  Cour t  judgmen t  and  the  conf i rma t ion  by  

Mr  Nxasana  o f  wha t  was sa id  there .  

CHAIRPERSON :   Ja ,  no  tha t  i s  f i ne ,  bu t  we  w i l l  take  a  b reak  now and 

when  I  come back  we  con t inue .   Obv ious l y  i f  we  f in i sh  be fore  s ix  

o ’c lock  a l l  the  be t te r.   I  take  i t  tha t  i s  f ine  w i th  you Mr  Nxasana?  
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MR MXOLIS I  SANDILE OLIVER NXASANA :    I t  i s  f i ne  w i th  me Cha i r.  

CHAIRPERSON :   Ja .   Okay,  l e t ’s  take  a  ten  m inu te  b reak ,  we  w i l l  

resume a t  ten  to  f i ve ,  o r  shou ld  we  take  f i f teen  minu tes?  

ADV PAUL JOSEPH PRETORIUS SC :     In  your  hands Cha i r,  pe rhaps 

f i f teen .  

CHAIRPERSON :   Ja ,  maybe  f i f teen,  okay,  we  w i l l  resume a t  f i ve  to  f i ve .  

ADV PAUL JOSEPH PRETORIUS SC :     Thank  you  Cha i r.  

CHAIRPERSON :   We  ad jou rn .  

REGISTRAR:    Al l  r i se .  

INQUIRY ADJOURNS  10 

INQUIRY RESUMES  

CHAIRPERSON :   Le t  us  p roceed.  

ADV PAUL JOSEPH PRETORIUS SC :   Thank  you Cha i r.  

CHAIRPERSON :   Thank  you .  

ADV PAUL JOSEPH PRETORIUS SC :   My  apo log ies  Cha i r.   You  have  

to ld  the  Cha i r  tha t  by  le t te r  da ted  fo r  Ju l y  2014  you  were  in fo rmed  tha t  

a  dec i s ion  had  been  taken to  ins t i tu te  an  inqu i r y  i n to  your  f i tness to  

ho ld  o f f i ce .   Co r rec t?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS  SC:   You a l so  to ld  the  Cha i r  tha t  you 20 

rece ived a  no t ice  tha t  the  Pres iden t  was cons ide r ing  suspend ing  you on  

fu l l  pay  and  tha t  was  on  the  30  Ju l y  2014?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  i s  cor rec t .  

ADV PAUL JOSEPH PRETORIUS SC :   You took  ce r ta in  s t eps  i n  regard  

to  the  suspens ion  i ssue?  



19 AUGUST 2019 – DAY 147 
 

Page 166 of 195 
 

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  i s  cor rec t .  

ADV PAUL JOSEPH PRETORIUS S C :   The upshot  o f  i t  a l l  was  tha t  you 

were  neve r  suspended?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   I  was neve r  suspended 

tha t  i s  co r rec t .  

ADV PAUL JOSEPH PRETORIUS SC :   In  paragraph 50 and fo l low ing  

you  dea l  w i th  your  r i gh ts  to  a  fa i r  hear ing  and  you r  s ta temen t  in  

paragraphs  52 ,  53  and 54  focus  on  the  po in t  tha t  rea l l y  your  r igh ts  to  a  

fa i r  hea r ing  were  pre jud i ced because you were  no t  g i ven su f f i c ien t  

par t i cu la rs  o f  wha t  th is  i nqu i ry  was to  be  abou t?  10 

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   So  fo r  example  you  say  in  

paragraph 52  tha t  you  were  no t  g i ven  par t i cu la rs  o f  c r imina l  

conv i c t i ons.   You sa y  in  paragraph 53 you  were  no t  g iven de ta i l s  o f  the  

a l leged  comments  i n  the  med ia  wh ich  were  d iv i s i ve  and  had the  e f fec t  

o f  b r ing ing  the  NPA in to  d is repute?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS S C :   And  you  were  no t  g i ven  de ta i l s  

o f  the  a l leged  p rosecut ion  wh ich  you  had  fa i led  to  d i sc lose  a t  the  t ime  

o f  you r  employmen t ,  cor rec t?  20 

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   And you r  v iew was as  p laced on  

record  in  pa rag raph  55  tha t  i t  was  no t  fo r  you  to  specu la te  abou t  these 

ma t te rs  de ta i l s  shou ld  be  prov ided?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  i s  so  Cha i r.  
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ADV PAUL JOSEPH PRETORIUS SC :   And you –  you  took  ac t i on  i n  

te rms  o f  these  con ten t ions o f  you rs ,  cor rec t?   

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

CHAIRPERSON :   Wel l  … 

ADV PAUL JOSEPH PRETORIUS SC :   We l l  no t  fo rmal  ac t ion  you  –  you  

communica ted  these?  

CHAIRPERSON :   You –  you  say  you  were  no t  g i ven c la r i t y  w i th  rega rd  

to  the  med ia  comments  to  wh ich  re fe rence  was  made ,  i s  tha t  r i gh t?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

CHAIRPERSON :   Bu t  I  d i d  read somewhere  I  do  no t  know whether  –  I  10 

th ink  i t  was a  le t te r  tha t  you d id  send  to  the  Pres idency  wh ich  wou ld  be  

maybe  in  the  reco rd  re la t ing  to  the  Cor rup t ion  Watch  Ma t te r  o r  CASAC 

Mat te r  where  a t  some s tage  you  say i f  I  reca l l  co r rec t l y  a l though  you  

say  you  do  no t  know wha t  med ia  the  Pres iden t  may  have been  re fe r r ing  

to  you  say  bu t  what  was  sa id  was  accura te  –  was  cor rec t .   My  

unders tand ing  o f  what  you  sa id  i t  i s  e i ther  i n  a  le t te r  o r  i n  an  a f f i dav i t  

i s  where  you  were  say ing  e f fec t i ve l y  I  have  no t  seen  maybe  the  

newspaper  i f  i t  was  a  newspaper  where  I  am a l l eged  to  have sa id  –  

made  those  remarks  or  wha tever  the  source  or  the  m ed ium was.   Bu t  

you  say  bu t  tha t  i s  ac tua l l y  cor rec t .   Does  tha t  r i ng  a  be l l  a t  a l l ?  20 

MR MXOLIS I  SANDILE OLIVER NX ASANA :   I t  does  no t  r i ng  a  be l l  

Cha i r.  

CHAIRPERSON :   I t  does  no t .  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   Ja  bu t  Cha i r  I  –  I  know 

tha t  what  then  happened  is  i n  th is  –  in  the  le t te r  tha t  I  sen t  to  the  
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Pres iden t  o r  in  th i s  a f f idav i t  I  sa id  tha t  I  ended up specu la t ing  because 

I  was requ i red  to  –  to  respond.   Bu t  to  be  prec i se  –  to  say  prec ise ly  

tha t  th is  i s  the  med ia  comment  tha t  I  made  wh ich  the  Pres iden t  i s  

re fe r r ing  to  as  the  med ia  comment  tha t  i s  d i v is i ve  and br i ngs the  NPA 

in to  d is repute  I  expected  the  Pres iden t  to  te l l  me  wh ich  o f  the  med ia  

repor ts  he  was  re fe r r ing  to .  

CHAIRPERSON :   Mr  Pre tor ius  i s  the  le t te r  tha t  Mr  Nxasana or  h i s  

a t to rneys  I  th i nk  repr esenta t i ons  tha t  he  made i s  i t  here  because  i t  

migh t  be  the  one where  my  reco l lec t i ons  or  unders tand ing  a t  leas t  i s  

tha t  he  was  say ing  in  e f fec t  wha t  i s  a l leged i s  cor rec t .   I  migh t  no t  know 10 

whether  th i s  was i n  th is  o r  tha t  med ia  bu t  i t  i s  t rue .    

ADV PAUL JOSEPH PRETORIUS S C :   Wha t  i s  annexed  as  MN5 i s  the  

dra f t  submiss ions  made  by  the  NDPP to  the  Cass im Inqu i ry  and a  

number  o f  these  ma t te rs  a re  dea l t  w i th  in  those submiss ions .   But  the  

le t te r  … 

CHAIRPERSON :   No ,  no ,  no  th is  wou ld  be  …  

ADV PAUL JOSEPH PRET ORIUS SC:   Bu t  the  le t te r  as  I  unders tand i t  

i s  no t . .  

CHAIRPERSON :   I t  wou ld  have been…  

ADV PAUL JOSEPH PRETORIUS SC :   In  o the r  words the  response  to  20 

the  le t te r  a t  page 48  the  l e t te r  o f  30  Ju l y  2014 i s  no t  inc luded i n  the  

bund le .  

CHAIRPERSON :   I t  i s  no t  inc luded?  

ADV PAUL JOSEPH PRETORIUS SC :   No .  

CHAIRPERSON :   Ja .   I t  i s  –  i t… 
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ADV PAUL JOSEPH PRETORIUS S C :   We  cou ld  a t tempt  to  ob ta in  i t  o f  

cou rse .  

CHAIRPERSON :   I  th ink  you  were  –  Mr  Nxasana  mak ing  

rep resen ta t i ons.  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  

CHAIRPERSON :   To  the  Pres iden t  as  to  why  you  shou ld  no t  be  

suspended .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes  Cha i r.  

CHAIRPERSON :   I  th ink  –  I  th i nk  the  –  I  th i nk  tha t  tha t  i s  the  l e t te r  

because  in  regard  to  the  es tab l i shment  o f  the  inqu i r y  you  were  no t  10 

asked to  make  rep resen ta t i ons whethe r  there  shou ld  be  an  i nqu i ry  o r  

no t .   Bu t  in  rega rd  to  whe ther  you shou ld  o r  shou ld  no t  be  suspended 

you  were  asked  to  make  rep resenta t i ons.  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

CHAIRPERSON :   And I  th i nk  in  response  you  then asked  fo r  

par t i cu la rs .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  i s  cor rec t  S i r.  

CHAIRPERSON :   Then –  bu t  you –  you were  no t  g iven  par t i cu la rs  and I  

canno t  remember  whe ther  you  responded  when  you  made  your  

rep resen ta t i ons to  the  Pres ident  whe ther  you  had  a l ready  been  to ld  tha t  20 

you  were  no t  go ing  to  be  g i ven pa r t i cu la rs  o r  whe the r  because  the re  

seemed  to  be  no  response  f rom the  Pres iden t  to  you  ask ing  fo r  more  

t ime or  wha tever  you then dec ided to  make  represen ta t ions anyway.   

Bu t  I  th ink  i t  i s  in  you r  rep resen ta t i ons  on  why  you  shou ld  no t  be  

suspended  where  I  saw wha t  I  am ta lk i ng  abou t .   So  i f  we  do  no t  have 
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those he re  then –  bu t  I  th ink  the re  i s  somewhere  where  on  my  read ing  

you  seem to  say  wha t  i s  a l leged  is  t rue .   Bu t  you were  query ing  I  th i nk  

maybe the  med ium where  i t  migh t  have  been  repo r ted .   You canno t  

remember?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   I  canno t  remember  Cha i r.  

CHAIRPERSON :   Ja .  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   Bu t  i n  the  same sp i r i t  here  

I  th i nk  the  po in t  I  was  mak ing  here  i s  tha t  tha t  d id  no t  take  away the  

respons ib i l i t y  o f  the  Pres iden t  to  g ive  me par t i cu la rs  o f  wha t  he  was  

a l leg ing .   I  may  have made  ment i on  o f  med ia  repo r ts  specu la t ing  bu t  10 

prec ise ly  wh i ch  med ia  comment  tha t  he  was  re fe r r i ng  to  i t  remained a  –  

he  was  expec ted  to  te l l  me  wh ich  one  was  i t .  

CHAIRPERSON :   Yes .   I  th ink…  

MR MXOLIS I  SANDILE OLIVER NXASANA :   [ Ind i s t i nc t ]  cons idered  

d iv i s ive  and  br ing  the  NPA in to  d i s repu te .  

CHAIRPERSON :   I  th ink  you  may w ish  as  I  ind ica ted  ear l ie r  on  a f te r  

today to  j us t  g o  back  to  the  record  o f  tha t  CASAC and  –  and Cor rup t ion  

Watch .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Cor rup t ion  Watch .  

CHAIRPERSON :   Ma t te r  because there  i s  a  l o t  o f  mater ia l  the re .   You 20 

know and  you  were  no t  –  you  –  your  par t i c ipa t ion  in  those  proceed ings 

was l imi ted .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes  Cha i r.  

CHAIRPERSON :   O ther  pa r t i es  par t i c ipa ted  ve ry  fu l l y.  

MR MXOLIS I  SANDILE OLIVER NXASANA :   [ Ind i s t i nc t ]  [mumbl i ng ] .  
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CHAIRPERSON :   Bu t  –  and  they  a t tached  to  the i r  a f f idav i ts  some o f  the  

cor respondence  tha t  the  par t i es  exchanged and  a t  a  ce r ta in  s tage  the  

Pres idency  submi t ted  to  the  cour t  the  record  o f  the  dec i s i ons  tha t  

sough t  –  was  sough t  to  be  rev iewed and  then they  go t  more  

cor respondence  tha t  had been  exchanged be tween  yourse l f  and the  

Pres idency and then  there  was a  supp lemen tary  a f f idav i t .   So  –  so  I  am 

ra is i ng  tha t  pa r t l y  because  you  ou t  o f  no t  remember ing  you  m ight  say  

one  th ing  bu t  when  you  re f resh  your  memory  you  w i l l  –  you  migh t  have  

a  be t te r  reco l lec t i on  o f  wha t  the  pos i t ion  was.  

ADV PAUL J OSEPH PRETORIUS SC :   [No t  speak ing  i n to  the  10 

microphone ] .  

CHAIRPERSON :   Ja .   Okay.  

ADV PAUL JOSEPH PRETORIUS S C :   In  any  even t  Mr  Nxasana  you 

say i n  pa rag raph  56  

“Because  I  d i d  no t  have  the  essen t ia l  pa r t i cu la rs  o f  

the  a l l ega t ions aga ins t  me  I  cou ld  no t  sa y  whe ther  

they  were  t rue  o r  whe ther  they  were  su f f i c ien t l y  

ser i ous to  war ran t  suspens ion  o r  whe the r  they were  

such  tha t  i t  i s  no t  poss ib le  fo r  me  to  in te r fe re  w i th  an  

inves t iga t i on  i n to  them o r  w i th  w i tnesses who  made  20 

them. ”  

Pe rhaps I  am lead ing  you un fa i r l y  bu t  does  tha t  co r rec t l y  re f lec t  your  

pos i t ion?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes  Cha i r.   Yes Cha i r  i t  

re f l ec ts  my pos i t i on .   I  th i nk  i t  i s  –  i t  i s  say ing  exac t ly  what  I  –  because 
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I  –  I  f i rmly  be l ieved  tha t  I  was  no t  ge t t i ng  a  fa i r  hear i ng  i f  I  was  no t  

in fo rmed prec i se l y  o f  wha t  the  Pres iden t  was re fe r r ing  to .  

ADV PAUL JOSEPH PRETORIUS SC :   I t  appears  tha t  the  response  to  

you r  compla in ts  by  the  Pres iden t  were  to  the  e f fec t  tha t  i t  appears  

apparen t  f rom you r  i n i t ia l  response  tha t  you  were  aware  o f  th e  ma t te rs  

to  wh i ch  the  Pres iden t  was  re fe r r i ng  and  tha t  you  had  su f f i c ien t  

in fo rma t ion  in  o rder  to  enab le  you  to  make  rep resenta t i ons.   Tha t  was  

the  pos i t i on  o f  the  Pres iden t .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  was  the  pos i t ion  o f  

the  Pres ident  yes .  10 

ADV PAUL JOSEPH PRETORIUS SC :   And we  w i l l  l ook  a t  the  response 

to  the  no t i ce  when  we ge t  i t .   Over  the  page  you  dea l  w i th  the  Ca ss im 

Inqu i ry.   Cha i r  I  am no t  sure  tha t  the  fac t  tha t  the  Pres iden t ’s  

compla in ts  i n  the  te rms o f  re fe rence d i f fe red  f rom the  co mpla in ts  in  the  

submiss ions  needs  to  be  dea l t  w i th  i n  any  de ta i l .   The  fac t  i s  tha t  tha t  

inqu i ry  d id  no t  commence .   Wha t  i s  o f  more  conce rn  i s  whether  you  

requ i re  Mr  Nxasana  to  go  th rough  h i s  d ra f t  submiss ions  because  those 

dea l  in  de ta i l  w i th  many  o f  the  i ssues tha t  have been  d i scussed i n  

ev idence .   Because i f  tha t  i s  so  and  i f  we cannot  jus t  have  i t  as  a  

ma t te r  o f  reco rd  we  w i l l  take  cons iderab le  amoun t  o f  t ime to  comple te  20 

tha t .  

CHAIRPERSON :   Wel l  the  –  i f  the  submiss ions  are  here  i t  i s  no t  

necessary  to  go  in to  too  much  deta i l .   I t  migh t  be  impor tan t  to  jus t  dea l  

w i th  the  main  f i ssures  and to  con f i rm tha t  the  –  the  submiss ions re f lec t  

wha t  he  –  h is  v iews .  
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ADV PAUL JOSEPH PRETORIUS SC :   Le t  us  f i r s t  dea l  w i th  the  

compla in ts  you  ra i sed  on  page 14  and  15  o f  y our  s ta temen t .   

Essen t ia l l y  wha t  you  are  say ing  here  i s  tha t  the  Pres iden t ’s  compla in t  

as  expressed  in  the  te rms  o f  re fe rence  d i f fe red  fundamenta l l y  f rom the  

compla in ts  tha t  were  pu t  up  to  Advoca te  Ca ss im in  the  course  o f  the  

inqu i ry.   

MR MXOLIS I  SANDILE O LIVER NXASANA :   Tha t  i s  cor rec t .  

ADV PAUL JOSEPH PRETORIUS SC :   I f  you  can  h igh l igh t  fo r  the  Cha i r  

the  essen t ia l  d i f fe rences be tween the  two.   I  am not  sure  tha t  tha t  i s  a  

fa i r  ques t ion  to  you bu t  in  wha t  respect  d id  they  d i f fe r  fundamenta l l y  as  10 

opposed  to  in  fo rmal  de ta i l?  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   Cha i r  the  compla in ts  tha t  

he  had  –  the  Pres ident  had  men t ioned  in  h is  te rms  o f  re fe rence  some o f  

them when  he i ns t i tu ted  –  when he  appo in ted  the  Ca ss im Inqu i ry  he  d id  

no t  pu t  them as  the  –  as  the  compla in ts .   I  th ink  tha t  i s  the  po in t  tha t  I  

was  mak ing  and  then  I  make  re fe rence  to  –  to  the  –  to  those  here  i n  –  

f rom parag raph  –  f rom page  14  to  page  15 .   I  th i nk  a lso  page  16  as  

we l l .    

CHAIRPERSON :   Wel l  you  can men t ion  one  or  two –  two or  th ree  

fundamen ta l  d i f fe rences and then  –  then  we  can  move  on.  20 

MR MXOLIS I  SANDILE OLIVER NXASANA :   Cha i r  the  compla in t  …  

CHAIRPERSON :   What  was what  the  i nqu i ry  was  requ i red  to  do  i s  to  

de termine  whe ther  you were  f i t  to  cont i nue  in  o f f i ce  as  the  NDPP.  

MR MXOLIS I  SANDILE O LIVER NXASANA :   Yes .  

CHAIRPERSON :   And was  the  fac tua l  bas is  on  wh ich  i t  was supposed  
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to  de te rmine tha t  i ssue  o r  were  the  fac tua l  bas i s  the  i ssue o f  the  

assau l t  conv i c t i on  and  the  murde r  acqu i t ta l  and the  absence  o f  a  

c lea rance  cer t i f i ca te .   What  was  the  c on tex t  o f  tha t  –  o f  tha t  –  tha t  

func t ion ,  tha t  b r ie f  on  the  pa r t  o f  the  inqu i ry?  

MR MXOLIS I  SANDILE OLIVER NX ASANA :   Okay.   Cha i r  the  l e t te r  tha t  

I  rece i ved f rom the  Pres ident  o r  the  minu tes  da ted  the  30  Ju ly  2014.  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE OLI VER NXASANA :   I t  i s  on  page  48.    

ADV PAUL JOSEPH PRETORIUS SC :   Page  wha t?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   48 .  10 

CHAIRPERSON :   48 .  

ADV PAUL JOSEPH PRETORIUS SC :   48 .  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   And the  las t  paragraph .  

ADV PAUL JOSEPH PRETORIUS SC :   Yes  bu t  tha t  i s  the  no t ice  o f  

in ten t ion  to  suspend.   Here  we are  look ing  a t  the  te rms  o f  re fe rence as  

opposed  to  the  submiss ions.  

CHAIRPERSON :   No ,  no .   I t  says  the  inqu i ry  w i l l  examine  you r  f i tness 

to  ho ld  the  o f f i ce  as  Na t iona l  D i r ec tor  o f  Pub l i c  Prosecu t ions  hav ing  

regard  to  whe ther  –  so  i t  i s  exact l y  wha t  we are  look ing  fo r.  20 

1.  The  c r imina l  conv i c t i on  wh ich  you possess fo r  v io l en t  conduct .  

2 .  Repor ted  comments  in  the  med ia  are  unbecoming o f  a  Nat i ona l  

D i rec tor  o f  Pub l i c  P rosecu t ions d iv i s ive  and have  the  e f fec t  o f  

b r ing ing  the  Na t iona l  Prosecu t ing  Au thor i t y  i n to  d is repu te .  

3 .  The  lack  o f  d i sc losure  o f  the  fac ts  and  c i r cumstances  o f  
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prosecu t ions  wh ich  you faced are  consonan t  w i th  the  

consc ien t i ousness and in tegr i t y  o f  an  incumben t  to  the  o f f i ce  o f  

NDPP. ”  

So  the  fac tua l  bas i s  fo r  the  es tab l i shmen t  o f  the  inqu i r y.  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Were  these  th ree .  

CHAIRPERSON :   Was the  –  i t  was  these th ree  grounds .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes  Cha i r.  

CHAIRPERSON :   Ja  okay  a l r igh t .  

ADV PAUL JOSEPH PRETORIUS SC :   So  i f  I  migh t  j us t  c la r i fy  Cha i r.   

In  pa rag raph 60  and  61  wha t  the  –  wha t  Mr  Nxasana i s  say ing  here  i s  10 

tha t  the  te rms o f  re fe rence pub l i shed  on the  9  February  2015  dea l  w i th  

the  i ssues  i n  paragraph  61  and  i n  con t ras t  to  tha t  the  submiss ions  on  

beha l f  o f  the  Pres ident  the  Min is te r  f i l ed  on  Monday  fo r  May 2015  were  

d i f fe ren t  to  the  compla in ts  in  the  te rms o f  re fe rence .   So  he  is  

compar ing  two  d i f fe ren t  th i ngs .   And perhaps  i f  we jus t  look  a t  

paragraph 61 .  

MR MXOLIS I  SANDILE OLI VER NXASANA :   Yes .  

ADV PAUL JOSEPH PRETORIUS S C :   Because  the  l e t te r  to  wh ich  we 

have  re fe r red  was  the  le t te r  inv i t i ng  h im to  make  represen ta t ions  in  

regard  to  suspens ion .   And  maybe tha t  i s  a  th i rd  d i f fe rence bu t  no t  the  20 

d i f fe rences re fe r red  to  here .  

CHAIRPERSON :   Yes  bu t  –  we l l  fo r  me  i t  i s  he lp fu l  inso fa r  as  i t  te l l s  me  

wha t  the  Pres iden t  thought  as  a t  30  Ju l y  2014 .  

ADV PAUL JOSEPH PRETORIUS SC :   Yes.  

CHAIRPERSON :   The inqu i r y  wou ld  l ook in to  and on  wha t  g rounds bu t  
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of  course  to  the  ex ten t  tha t  the  same issue  is  dea l t  w i th  e lsewhere  we 

mus t  l ook  –  look  a t  o ther  –  o ther  documen ts  as  we l l .  

ADV PAUL JOSEPH PRETORIUS SC :   Yes .   So i s  i t  co r rec t  tha t  the  

te rms o f  re fe rence  in  summary  re fe r red  to  two prev ious  separa te  

conv i c t i ons  on  charges  o f  assau l t  re fe r red  to  compla in ts  o f  p ro fess ion  

misconduct  la i d  aga ins t  you  w i th  the  KwaZulu  Na ta l  Law Soc ie ty.   

Re fer red  to  you  hav ing  faced  c r imina l  charges fo r  ac ts  o f  v io lence .  

Re fer red  to  your  a r res t  and de ten t i on  on  cr imina l  cha rges  a lbe i t  

unspec i f ied  and  re fe r red  to  th e  med ia  s ta temen ts  b r ing ing  the  NDPP 

and  NPA in to  d i s repu te ,  i s  tha t  cor rec t?  10 

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   Yes  and  any o ther  ma t te r  

yes .  

ADV PAUL JOSEPH PRETORIUS SC :   Yes tha t  i s  impor tan t .   And the  

te rms  o f  re fe rence  a lso  re fe r red  to  any  o ther  mat te r  as  might  be  

re levant  to  the  abovemen t ioned i ssues and your  f i tness and propr i e ty  to  

ho ld  o f f i ce .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  i s  cor rec t .  

ADV PAUL JOSEPH PRETORIUS SC :   So  tha t  i s  an  open  door  fo r  

fu r ther  a l l egat i ons.  

MR MXOLIS I  SANDILE OLI VER NXASANA :   Tha t  i s  cor rec t .  20 

ADV PAUL JOSEPH PRETORIUS S C :   The compla in ts  in  pa ragraph  63 

you  summar ise  the  compla in ts  in  the  submiss ion  and  you say tha t  what  

was compla ined  o f  in  the  submiss ions  aga ins t  you  was  f i r s t l y  tha t  

be fore  you r  appo in tmen t  you  had  fa i l ed  to  d i sc lose  to  the  Pres iden t  o r  

h is  adv i so rs  tha t  you  had  two prev ious  conv ic t ions  fo r  assau l t ,  cor rec t?  
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MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   That  second l y  you  had  fa i led  to  

take  s teps  to  expe d i te  the  f i na l i sa t ion  o f  a  compla in t  to  the  Law Soc ie ty  

by  Mr  Jabu lan i  Mtsha l i  aga ins t  you i n  2008 .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   A s l igh t l y  d i f fe ren t  emphas i s  

f rom wha t  had  been  ra ised  ea r l ie r.  

MR MXOLIS I  SANDILE OLIVER NXASANA :   From what  –  yes.  

ADV PAUL JOSEPH PRETORIUS SC :   And th i rd l y  tha t  in  your  secur i t y  

c lea rance  app l i ca t ion  you  fa i led  to  d i sc lose  tha t  dur ing  1985  you  had  10 

been acqu i t ted  on  a  cha rge o f  murder  and  tha t  du r ing  Oc tober  2012 you 

had  been ar res ted  bu t  no t  charged fo r  i ncons idera te  dr i v ing .  

MR MXOLIS I  SANDILE OLIVER NX ASANA :   Bu t  Cha i r  I  th ink  mos t  

impor tan t l y  wha t  you  have  omi t ted  to  read  tha t  i n  tha t  secu r i t y  

c lea rance app l i ca t i on  ques t ionna i re  in  answers  to  the  fo l low ing  

ques t ion .  

CHAIRPERSON :   ADV JULIE  ANN HOWARD :   Yes .  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   “Have  you  eve r  been  

conv i c ted  o r  a re  the re  any  pend ing  cases  fo r  a  c r imina l  o r  depar tment  

case?”  20 

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   Depar tmen ta l  case .   Then  

–  because  th i s  i s  very  impor tan t .   Th is  i s  wha t  the  …  

CHAIRPERSON :   Ja  i t  i s  impor tan t .   You  a re  r igh t .  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   I t  i s  ve ry  impor tan t  



19 AUGUST 2019 – DAY 147 
 

Page 178 of 195 
 

because  the  secu r i t y  c lea rance i s  wr i t ten  i n  th i s  fash ion .  

CHAIRPERSON :   Hm.  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   And  he says  tha t  I  fa i led  to  

d isc lose  th is .   Bu t  i f  you  l ook a t  i t ,  i t  i s  no t  the  –  i t  i s  no t…  

CHAIRPERSON :   I t  i s  you fa i led  to  d i sc lose  an  acqu i t ta l .  

MR MXOLIS I  SANDILE OLIVER NX ASANA :   An  acqu i t ta l  wh ich  i s  no t  –  

wh ich  is  no t  wha t  i s  asked.  

CHAIRPERSO N :   Ac tua l l y  –  ac tua l l y  you –  you  –  i f  you  –  i f  you  had  sa id  

I  was acqu i t ted  b la ,  b la ,  b l a  anybody  read ing  tha t  wou ld  have sa id  wha t  

i s  th i s  pe rson  ta l k ing  abou t .   The ques t ion  was  about  conv i c t i on .  10 

MR MXOLIS I  SANDILE OLIVER NXASANA :   I t  i s  –  tha t  i s  i t  Ch a i r.  

CHAIRPERSON :   Ja .    

ADV PAUL JOSEPH PRETORIUS SC :   And second l y  the  same log i c  

app l i es  to  the  fac t  tha t  you  were  ar res ted  bu t  no t  cha rged fo r  

incons ide ra te  d r iv i ng  dur ing  Oc tober  2012 .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Exac t ly.   Bu t  I  th ink  i n  

s imp le  l ayman’s  te rm i f  you  are  ar res ted  no t  charged  you  as  good  as  

you  are  no t  conv i c ted  you  a re  no t  p rosecu ted .  

ADV PAUL JOSEPH PRETORIUS SC :   Yes.  

MR MXOLIS I  SANDILE OLIVER NXASANA :   I  mean  the  –  there  i s  no  20 

i ssue .   I  do  no t  know why they  [ ind is t inc t ] .  

CHAIRPERSON :   I t  wou ld  be  d i f fe ren t  i f  the  ques t ion  was  have  you  

eve r  been  a r res ted .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Ar res ted  yes.  

CHAIRPERSON :   Ja .  
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MR MXOLIS I  SANDILE OLIVER NXAS ANA :   I t  wou ld  have been 

d i f fe ren t .  

ADV PAUL JOSEPH PRETORIUS SC :   And then yo u were  a l so  charged 

here  w i th  fa i l ing  to  d i sc lose  whe ther  you  had taken any s teps  to  reso lve  

you r  compla in t  aga ins t  the  two  po l i ce  o f f i cers  who  ar res ted  you 

un lawfu l l y  dur i ng  Oc tober  2012  fo r  i ncons idera te  dr i v ing .   I  am no t  su re  

tha t  tha t  i s  covered  by  th e  secur i ty  c lea rance  ques t ion  e i ther?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   No i t  i s  no t .  

ADV PAUL JOSEPH PRETORIUS SC :   Yes.  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Not  a t  a l l .  10 

ADV PAUL JOSEPH PRETORIUS SC :   In  any  even t  the re  does  appear  

to  be  a  d i f fe rence  in  de ta i l  and emphas is .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   In  de ta i l  and  emphas i s  yes  

Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   You po in t  ou t  in  parag raph 64  on  

page  16  tha t  ce r ta in  compla in ts  d id  no t  fa l l  w i th i n  the  te rms  o f  

re fe rence .   Tha t  i s  an  ana l ys i s  tha t  one  cou ld  do  in  due  course  w i th  

re fe rence  to  wha t  you say he re .    

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  i s  so  Cha i r.  

ADV PAUL JOSEPH PRETORIUS S C :   My  conce rn  Cha i r  i s  i n  re la t i on  20 

to  the  prepara t ion  o f  the  submiss ion  fo r  the  Cas s im Inqu i ry.   In  tha t  

submiss ion  Mr  Nxasana  se ts  ou t  in  some deta i l s  the  mer i ts  o f  the  

compla in ts  aga ins t  h im.   Now the  mer i t s  o f  the  compla in t  aga ins t  h im 

may  be  re levan t  to  a  d i f fe ren t  inqu i ry  as  to  whe ther  there  was mer i t .   In  

re ly i ng  on  these a l lega t ions  as  they  were  w i th  the  t ime  lapse and  fo r  
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tha t  reason  I  have taken a  s l igh t l y  d i f fe ren t  v iew  f rom the  v iew I  had 

ear l i e r  tha t  one  cou ld  jus t  s imp ly  p lace  them on  record .   So  my  v iew 

sub jec t  to  wha t  you say Cha i r  i s  tha t  we shou ld  dea l  w i th  them a lbe i t  by  

h igh l i gh t ing .   Otherw is e  we  can  take  them as  read  i f  Mr  Nxasana s imp ly  

con f i rms bu t  I  do  suspec t  tha t  i f  we a re  to  go  th rough them in  any de ta i l  

in  fac t  I  more  than  suspec t  I  am qu i te  cer ta in  we  w i l l  no t  f in i sh  by  s i x .  

CHAIRPERSON :   On  the  te rms  o f  re fe rence  o f  the  inqu i r y  where as –  

d id  you  say  were  such  tha t  any th ing  cou ld  be  added  as  the  i nqu i ry  was  

go ing  on?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  i s  so .  10 

CHAIRPERSON :   Tha t  i s  how i t  –  the  te rms o f  re fe rence  read?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  

CHAIRPERSON :   The  –  any  o ther  ma t te r?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Any  o the r  mat te r  as  might  

be  re levan t  bu t  to  the  abovement i oned  issues .  

CHAIRPERSON :   Ja .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   To  the  issues tha t  were  

men t ioned .  

CHAIRPERSON :   We  –  wh ich  … 

MR MXOLIS I  SANDI LE OLIVER NXAS ANA :   The one two prev ious  20 

conv i c t i ons,  compla in ts  o f  p ro fess iona l  misconduct .   My hav ing  faced 

cr imina l  charges  fo r  ac ts  o f  v i o lence.   My ar res t  and de ten t ion  on  

cr imina l  charges ,  med ia  s ta temen ts  e i ther  i ssued  by  me  or  on  my 

ins t ruc t ion  tha t  undermined  or  b rought  the  o f f i ce  o f  the  NDPP or  the  

NPA in to  d i s repute .  
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CHAIRPERSON :   We l l  there  may be a l legat ions tha t  were  made wh ich  

have  never  been  subs tan t i a ted  by  anybody  i n  any  fo rum.   A l lega t ions  

made  –  the re  may  be  a l legat i ons  tha t  were  inc lude d  i n  the  submiss ions 

aga ins t  Mr  Nxasana wh ich  were  neve r  subs tan t i a ted  by  anybody  or  by  

any  ev idence  because  the  Ca ss im Inqu i ry  d id  no t  p roceed .   And  i t  may  

we l l  be  tha t  and  then  o f  cou rse  the re  i s  the  i ssue  o f  the  se t t l ement  

agreemen t .   The  te rms  o f  the  s e t t l emen t  agreement  where  the  

Pres iden t  as  I  reca l l  the  te rms thereo f  spec i f i ca l l y  acknowledges  tha t  

Mr  Nxasana  was  su i tab le  to  ho ld  as  I  reca l l  any  sen ior  pub l i c  se rv i ce  

pos i t ion .   I  th i nk  a t  some s tage I  thought  i t  says  spec i f i ca l l y  to  ho ld  the  10 

pos i t ion  o f  NDPP.  

ADV PAUL JOSEPH PRETORIUS SC :   Yes Cha i r.  

CHAIRPERSON :   Bu t  I  th ink  –  I  th ink  tha t  migh t  be  Mr  Vus i  P i ko l i ’s  

se t t l ement  ag reemen t  because  the re  was  some s imi la r i t y  be tween the 

two se t t lemen t  ag reemen ts .   I  th ink  Mr  Nxasana ’s  one  says  any  sen ior  

pos i t ion  in  the  pub l i c  se rv i ce .   Mr  Nxasana is  tha t  you r  reco l lec t i on  as  

we l l?  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   That  i s  my reco l lec t ion  

Cha i r.  

CHAIRPERSON :   Ja .  20 

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   Cha i r  i t  i s  there  on  page –  

on  pa ragraph  82.1 .  

CHAIRPERSON :   Pa ragraph  82 .1?  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :   82 .1  tha t  i s  the  las t  

paragraph on  page 22.   The  las t  sen tence .  
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CHAIRPERSON :   The  sou rce  o f  the  d ispu te  was e f fec t…  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   The  l as t  sen tence  I  sa id .   

The  las t  f rom the  bo t t om l ine .  

“My  f i tness  and  p ropr i e ta ry  was  ag reed to  and  

recorded  by  the  Pres ident  and Min is te r  i n  the  

se t t l ement  agreemen t  and  d id  no t  con tend  

o therw ise  be fo re  cou r t . ”  

CHAIRPERSON :   Yes,  bu t  what  I  am say ing  i s  I  seem to  have  -  my 

unders tand ing  i s  tha t  in  y our  se t t lement  agreemen t  wha t  was  sa id  was  

tha t  they cons idered tha t  you were  f i t  to  ho ld  any sen ior  pos i t i on  in  the  10 

Publ ic  Se rv i ce  and  maybe  there  can  be  an  argument  tha t  any  sen ior  

pos i t ion  in  the  Pub l i c  Serv i ce  wou ld  inc lude the  pos i t i on  o f  NDPP.  

ADV PAUL JOSEPH PRETORIUS SC :   May I  read  i t  Cha i r?  

CHAIRPERSON :   Yes  p lease ,  j a .  

ADV PAUL JOSEPH PRETORIUS S C :   A l though  i t  i s  no t  be fore  you.   

Mr  Nxasana  may  reca l l  the  word ing .  

CHAIRPERSON :   Tha t  i s  f i ne ,  j a .  

ADV PAUL JOSEPH PRETORIUS SC :   The  word ing  tha t  we  have on  

record  Mr  Nxasana wh ich  you may reca l l  and  comment  on  now i s  the  

fo l low ing :  20 

“The  Pres iden t  recogn i ses  tha t  the  NDPP is  

p ro fess iona l l y  competen t ,  su f f i c ien t l y  expe r ienced  

and  consc ien t ious and has the  requ is i te  i n tegr i t y  to  

ho ld  a  sen io r  pub l i c  pos i t ion  bo th  in  the  pub l i c  and  

pr iva te  sec to r. ”  
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Is  tha t  the  reco l lec t ion?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   That  i s  -  tha t  i s  the  

reco l lec t i on .  

ADV PAUL JOSEPH PRETORIUS SC :   Does  tha t  accord  w i th  your  

reco l lec t i on?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes ,  yes  Cha i r.   That  does.  

CHAIRPERSON :   Yes and the  re fe rence to  consc ien t iousness and 

in tegr i t y  i s  tha t  taken  f rom the  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   From … 

CHAIRPERSON :   Na t iona l  Prosecu t ing  Au thor i ty  Ac t  as  requ i remen ts  to  10 

be  made by  an  NDPP?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .   I t  i s  -  i t  i s  ac tua l l y  

taken f rom Sec t ion  179  o f  the  Cons t i tu t ion .  

CHAIRPERSON :   O f  the  Cons t i tu t ion?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   Okay.   I  th i nk  tha t  needs to   

MR MXOLIS I  SANDILE  OLIVER NXASANA:   Read  toge ther  w i th  -  I  

th ink  -  Sect i on  22  o f  the  NPA Ac t .  

CHAIRPERSON :   I  th ink  tha t  -  tha t  may  be  re levan t  to  the  quest i on  you  

were  ra i s ing  Mr  Pre tor i us  because i f  a t  the  t ime  o f  se t t l emen t  the  20 

Pres iden t  e f fec t i ve ly  acknowledged  tha t  Mr  Nxasana  was  -  had  a l l  tha t  

was requ i red  fo r  h im to  be  and cont i nue to  be  the  NDPP.  

Then  maybe  wha tever  he  may have  sa id  o r  may  have  been  

sa id  in  submiss ions  on  h is  beha l f  migh t  be  ne i ther  he re  nor  there  

because  i t  may  re f lec t  tha t  a t  the  t ime  o f  the  submiss ions  he  may  h ave  
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been th ink ing  i n  a  ce r ta in  way bu t  a t  the  t ime  o f  the  se t t lemen t  he  had 

a  ce r ta in  v i ew  and  tha t  v i ew  was  tha t  he  mee ts  the  requ i rements .  

ADV PAUL JOSEPH PRETORIUS SC :   Yes.  

CHAIRPERSON :   I t  jus t  depends  whe the r  the  te rms  wh ich  you have  

read cap tu re  the  requ i remen ts  in  the  Act  fo r  -  fo r  somebody who i s  

NDPP.  

ADV PAUL JOSEPH PRETORIUS SC :   Yes Cha i r  we can  ex t rac t  those 

now f rom the  Na t iona l  P rosecu t ing  Au thor i ty  Ac t .   What  a re  the i r  

requ i remen ts  fo r  appo in tmen t?   We can dea l  w i th  tha t  b r ie f l y.   I f  Cha i r  

the  assessmen t  tha t  you u l t imate ly  w i l l  make o f  a l l  these  fac ts  i s  10 

de termined by  the  u l t ima te  concess ion  tha t  there  were  i ndeed  no 

grounds as  conceded  by  the  Pres ident  in  the  se t t l ement  ag reemen t  tha t  

i s  one  approach  bu t  i t  may be  o f  in te res t  to  de te rmine  whe ther  the  

grounds  ra ised  in  the  inqu i r y  were  a t  the  ou tse t  spur i ous or  …  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   Adv ised  … 

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   And tha t  th i s  was  mere l y  …  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS  SC:   ( Ind is t inc t )   (microphone o f f )  20 

CHAIRPERSON :   Ja ,  maybe i t  i s  be t te r  to  dea l  -  to  be  on  the  sa fe  s ide .   

I  do  no t  know.  

ADV PAUL JOSEPH PRETORIUS SC :   Yes.  

CHAIRPERSON :   I  am -  I  am no t  ru l i ng .   I  am …  

ADV PAUL JOSEPH PRETORIUS SC :   Cha i r  as  long  as  I  can  l ay  i t  a t  
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your  door.   No  Cha i r  I  …  

CHAIRPERSON :   Wel l  the  fac t  o f  the  mat te r  i s  why  wou ld  the  -  why 

wou ld  the  inqu i ry  be  te rmina ted  i f  there  were  grounds fo r  i t  to  con t i nue 

and  make  a  de terminat ion?  

ADV PAUL JOSEPH PRETORIUS SC :   Prec i se ly.  

CHAIRPERSON :   Because  -  we l l  o f  course  I  th ink  the  se t t lemen t  

agreemen t  says  the  par t ies  recogn ise  tha t  p ro t rac ted  l i t i ga t ion  was  no t  

in  the  i n te res t  o f  anybody  and a l l  o f  tha t .   So  …  

ADV PAUL JOSEPH PRETORIUS SC :   Bu t  i s  i t  a  ma t te r  o n  pr inc ip le  

tha t  shou ld  be  se t t l ed  in  tha t  manner  …  10 

CHAIRPERSON :   You  see  … 

ADV PAUL JOSEPH PRETORIUS SC :   I  th ink  tha t  i s  someth ing  tha t  …  

CHAIRPERSON :   You  see .   Ja  tha t  maybe ano ther  quest i on .  

ADV PAUL JOSEPH PRETORIUS SC :   Tha t  was  cons idered by  the  

Cons t i tu t i ona l  Cour t .   Can  you  se t t l e  these  ma t te rs  …  

CHAIRPERSON :   I  -  I  … 

ADV PAUL JOSEPH PRETORIUS SC :   O f  p r inc ip le?  

CHAIRPERSON :   I  th ink  i t  migh t  be  sa fer  to  le t  h im dea l  to  a  l imi t  -  to  

some ex ten t  w i th  the  mer i t s  on  a  bas is  tha t  i f  anybody  does  come and 

g ive  ev idence  he  might  have  to  be  brought  back ,  g ive  ev idence  because  20 

i f  -  i f  anybody  comes  and  g i ves de ta i l s  to  the  compla in ts .  

ADV PAUL JOSEPH PRETORIUS SC :   Yes.  

CHAIRPERSON :   Ja .  

ADV PAUL JOSEPH PRETORIUS SC :   Indeed .  

CHAIRPERSON :   Ja .  
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ADV PAUL JOSEPH PRETORIUS SC :   So  i f  we  may  then go  to  

Annexure  MN5 tha t  i s  a t  page  51.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I  have i t  he re .   Yes I  have  

i t .  

ADV PAUL JOSEPH PRETORIUS SC :   And  i f  we  cou ld  go  to  page  57  

paragraph 20 .  

CHAIRPERSON :   I  am so r ry  Mr  Pre tor ius .   I  see  a t  page  51  wha t  may 

have  caused  you  to  re fe r  to  Mr  Mdlad la  as  Mla la .   I  see  the re  i s  -  the re  

i s  a  misp lac ing  o f  the  su rname he re .   So p robab l y  tha t  i s  where  you go t  

tha t  f rom bu t  i t  i s  Md lad la  bu t  I  th ink  th i s  i s  where  you go t  i t  f rom.  10 

ADV PAUL JOSEPH PRETORIUS SC :   Thank  you Ch a i r.  

CHAIRPERSON :   Hm.  

ADV PAUL JOSEPH PRETORIUS SC :   I f  you  cou ld  then  go  to  page  57.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   He re  you dea l  w i th  the  mer i t s  o f  

the  i ssues  ra ised  e i ther  in  the  te rms  o f  re fe rence  or  in  the  com pla in t  as  

submi t ted  to  Advocate  Cass im.   Cor rec t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes  I  do .  

ADV PAUL JOSEPH PRETORIUS SC :   And br ie f l y  in  re la t ion  to  the  two  

conv i c t i ons  fo r  assau l t  mean ing  tha t  you  a re  no t  f i t  and proper  to  be  20 

the  NDPP.  Wha t  was  you r  submiss ion  br ie f l y?  

CHAIRPERSON :   I  th ink  you sa id  ear l i e r  on  tha t  you  had d isc losed the  

conv i c t i on  fo r  assau l t  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Assau l t  j a .  

CHAIRPERSON :   When  you  app l ied  fo r  admiss ion  as  an  a t to rney  to  the  
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Law Soc ie ty.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

CHAIRPERSON :   Yes .   Do  you  wan t  to  dea l  w i th  tha t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  … 

CHAIRPERSON :   You  -  you  -  I  th i nk  you made  tha t  po in t  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   Bu t  I  am -  I  do  no t  th i nk  tha t  i s  the  comple te  po in t  

tha t  you  made .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Perhaps  i f  tha t  can  be  

exp la ined  Cha i r.  10 

CHAIRPERSON :   Okay.   Okay.   The  conv i c t i on  o f  assau l t  was  the  -  was 

… 

ADV PAUL JOSEPH PRETORIUS SC :   Dea l  w i th  the  a l legat ions in  

paragraph 24 .  

CHAIRPERSON :   I  am sor ry.   Was  the  fac t  tha t  …  

ADV PAUL JOSEPH PRETORIUS SC :   So r ry.  

CHAIRPERSON :   You  had  been  conv i c ted  o f  assau l t  in  19  -  i s  i t  85?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   85 .  

CHAIRPERSON :   1985 ,  was tha t  a  g round to  render  you un f i t  to  ho ld  

o f f i ce  as  NDPP?  20 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I  th ink  Cha i r  I  -  I  made  the  

submiss ion  tha t  my  -  my  v iew  was  tha t  i t  -  i t  was no t  a  g round -  a  

g round  to  render  me  un f i t .   I  say  tha t  I  was very  young.   I  th ink  I  was 

about  17  o r  18  yea rs  o ld  when I  was  conv i c ted  o f  those  assau l ts  and 

the  -  the  conv i c t i ons occu r red  a lmost  more  than 30  years  be fore  my  
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appo in tment .  

ADV PAUL JOSEPH PRETORIUS SC :   When  you  were  17  and 18?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes  Cha i r.  

CHAIRPERSON :   And you  d i sc losed  th i s  to  -  when  you  app l ied  fo r  -  fo r  

admiss ion  as  an  a t to rney?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   That  i s  cor rec t  Cha i r  and  I  

d isc losed  a lso  -  f i r s t l y  I  d i sc losed  when I  reg is te red  my  a r t i c les .  

CHAIRPERSON :   Yes  to  the  Law Soc ie ty.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   To  the  Law Soc ie ty  and  I  

a lso  d isc losed i t  when I  app l ied  …  10 

CHAIRPERSON :   Ja .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   To  be  -  to  be  admi t ted  as  

an  a t to rney.  

CHAIRPERSON :   Hm.  Was i t  he ld  to  be  someth ing  tha t  rendered you  

un f i t  to  be  an  a t to rney?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   No Cha i r.  

CHAIRPERSON :   No? 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   No.   I  was …  

CHAIRPERSON :   The  H igh  Cour t  admi t ted  you  as  an  a t to rney  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   The  H igh  Cour t  admi t ted  …  20 

CHAIRPERSON:   Even though i t  was aware  you had  a  common assau l t  

… 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   Conv i c t i on  tha t  had  happened  some t ime  be fore?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  
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CHAIRPERSON :   Okay.  

MR MXOLIS I  SANDILE  OLIVER NXASANA:   Cha i r  I  th i nk  I  must  pause  

here  and  men t ion  tha t  the  -  the  way  these  prev ious  conv ic t ions  were  so  

o ld  …  

CHAIRPERSON :   Hm.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I  -  I  cou ld  no t  even  

remember  the  de ta i l s  o f  the  …  

CHAIRPERSON :   Hm.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Prev ious conv i c t i ons  and  

when I  app l ied  to  the  Law Soc ie ty  -  in  fac t  how I  a lso  came to  know tha t  10 

there  were  two conv i c t i ons i s  when  a  l ady a t  NPA.   She was a t  the  -  I  

th ink  she  was  a t  the  r i sk  and  wha t -what  un i t .   She  then  asked  to  

conduc t  so me ve t t ing  and  then  she  came back  to  me  and  sa id  I  have  

two prev ious  conv ic t i ons  o f  assau l t  and i n  my mind  I  -  I  on l y  knew one  

and  then I  was wor r i ed  wh ich  was  -  wh i ch  one  was  she ta lk i ng  abou t  

and  i t  was  -  i t  was  there  on  my  record  and  i t  ass is ted  me  a  lo t  because  

when  I  comple ted  the  secu r i t y  c lea rance  cer t i f i ca te  I  men t ioned  i t  and  I  

sa id  a l though  I  cannot  remember  wha t  -  wha t  i t  was  abou t  bu t  because  

o f  the  passage  o f  -  o f  age  and  yes those were  -  because  I  remember  

tha t  I  th i nk  the  -  the  record  says  i n  -  the  one  tha t  I  know very  we l l  was  20 

the  conv ic t ion  a t  Ngengoma  where  I  -  I  was  sen tenced  to  pay  I  th ink  a  

f ine  o f  R50 ,00 or  30  days  impr isonment .  

Then  I  pa id  a  f ine .   I  canno t  remember  whe the r  i t  -  i t  was  30  

days ,  i t  was  R30 ,00  or  50  bu t  tha t  i s  wha t  I  -  I  -  the  reco l lec t i on  tha t  I  

have .   Then the  o ther  one  sa id  I  was conv i c ted  in  Durban fo r  assau l t  
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common in  1984  o r  85 .   I  canno t  remember  wha t  -  wha t  was  tha t  abou t  

bu t  i t  sa id  I  was caut i oned and d ischarged .  

CHAIRPERSON :   Even today you do  no t  remember?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I  canno t  remember.  

CHAIRPERSON :   Hm.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I  canno t  remember.  

CHAIRPERSON :   I t  l ooks  l i ke  to  me we  cannot  f in i sh  by  s i x .  

ADV PAUL JOSEPH PRETORIUS SC :   There  i s  a  l i t t l e  way  to  go .  

CHAIRPERSO N:   Ja .   Must  you  go  back to  Durban th i s  even ing  

Mr  Nxasana?  10 

ADV PAUL JOSEPH PRETORIUS SC :   That  i s  cor rec t  Cha i r.  

CHAIRPERSON :   Yes .   Ja  no .   We  -  we canno t  f i n ish .  

ADV PAUL JOSEPH PRETORIUS SC :   In  fa i rness  to  a l l  par t i es .  

CHAIRPERSON :   Ja .  

ADV PAUL JOSEPH PRETORIUS SC :   Inc lud ing  those who  w ish  to  

jus t i f y  the  inqu i r y.  

CHAIRPERSON :   Yes,  yes .   So I  th ink  tha t  there fore  we  may  as  we l l  

ad journ  now but  a l so  ad journ ing  might  be  impor tan t  f rom the  po in t  o f  

v iew  o f  a f fo rd ing  Mr  Nxasana  t ime  to  ge t  those  documen ts  tha t  he  may  

w ish  to  use  to  re f resh  h i s  memory  on  some o f  the  th ings .   You know do  20 

you  have -  do  you remember  whether  you have go t  a  fu l l  se t  o f  the  

papers  tha t  were  invo lved  in  the  CASAC and  Cor rup t ion  Watch  mat te r?  

ADV PAUL JOSEPH PRETORIUS SC :   We  can  p rov ide  Cha i r.  

CHAIRPERSON :   Ja ,  because you  migh t  w ish  -  some o f  the  th ings  we -  

we migh t  be  tak ing  l ong  abou t  some o f  the  th ings  because you  have to  
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t r y  and remember.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   And remember.  

CHAIRPERSON :   Whereas  i f  you  have ha d a  chance  to  go  th rough  mos t  

o f  those  -  some o f  those  th ings  i t  w i l l  be  eas ie r.   Wel l  we  -  one,  we  can 

-  we can  ad jou rn  bu t  whatever  i s  l e f t  I  do  no t  imag ine  we  wou ld  need 

more  than  two  hours?  

ADV PAUL JOSEPH PRETORIUS SC :   No Cha i r.   Two hours  wou ld  do  

i t .  

CHAIRPERSON :   Ja .   In  wh i ch  case  we can ar range to  con t inue on  the  

day  on  wh ich  we cont inue  we cou ld  s ta r t  ear l i e r  than  normal  -  ea r l ie r  10 

than 10  o ’  c l ock .   I f  we  s ta r t  fo r  example  a t  n ine  then we  wou ld  -  

hopefu l l y  we  wou ld  be  done  by  11  and  the  w i tness  fo r  the  day  who 

wou ld  have  s ta r ted  a t  10  w i l l  j us t  be  de layed  by  one hour.   That  i s  one 

op t ion .  

Anothe r  op t ion  i s  tha t  we  -  we cou ld  even  do  the  days  w i tness  

and  then maybe s ta r t  la te  a f te r  tha t  w i tness.   Maybe the  morn ing  one 

might  be  be t te r.  

ADV PAUL JOSEPH PRETORIUS SC :   I t  sounds  so ,  yes .  

CHAIRPERSON :   I t  sounds  be t te r.   So  -  so  bu t  i t  -  i t  shou ld  i f  poss ib le  

no t  be  too  fa r  f rom now.   Mr  Nxasana  do  -  do  you know when you migh t  20 

have tha t  two  hours  in  the  morn ing  -  when  nex t  you might  have tha t  

t ime?   Of  course  coming f rom Durban  i t  w i l l  no t  be  two  hours  fo r  you .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   I t  -  i t  wou ld  -  i t  wou ld  mean  ha l f  a  day  w i th  the  

t rave l l ing .  
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MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes Cha i r.   I  -  I  w i l l  have 

to  con fe r  w i th  my  -  I  d id  no t  b r i ng  my d ia ry  w i th  me .  

CHAIRPERSON :   Yes ,  okay.   A l r igh t .   I  th i nk  le t  us  l eave  i t  on  the  bas i s  

tha t  Mr  Nxasana  w i l l  -  you  w i l l  ta l k  to  each  o ther.  

ADV PAUL JOSEPH PRETORIUS SC :   To  a  da te  to  be  a r ranged.  

CHAIRPERSON :   Yes ,  bu t  … 

ADV PAUL JOSEPH PRETORIUS S C :   Cha i r  can  I  -  may  I  jus t  read  fo r  

comple t ion  o f  today  …  

CHAIRPERSON :   Ja .  

ADV PAUL JOSEPH PRETORIUS SC :   Sect i on  9  to  wh ich  re fe rence  was  10 

made  ear l ie r  o f  the  NPA Ac t  …  

CHAIRPERSON:   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   Regard ing  the  qua l i f i ca t ions fo r  

o f f i ce?  

CHAIRPERSON :   Ja .  

ADV PAUL JOSEPH PRETORIUS SC :   Sect i on  9 .1  reads :  

“Any  pe rson  to  be  appo in ted  as  Na t iona l  D i rec to r,  

Deputy  Na t iona l  D i rec tor  o r  D i rec to r  mus t  a ,  

possess l ega l  qua l i f i ca t ions  tha t  wou ld  en t i t le  h im 

or  her  to  p rac t i c e  in  a l l  cour ts  i n  the  Repub l i c  and  20 

b,  be  a  f i t  and  proper  person  w i th  due regard  to  h is  

o r  he r  expe r ience,  consc ien t iousness  and i n tegr i t y  

to  be  en t rus ted  w i th  the  respons ib i l i t i es  o f  the  

o f f i ce  concerned . ”  

So  the re  i s  a  co inc idence  in  language .  
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CHAIRPERS ON:   Yes,  j a .   Ja .   No  tha t  i s  f ine .   Okay.   I  th ink  we -  we 

mus t  ad journ  and then ano ther  da te  shou ld  be  ar ranged .   I  hope  i t  w i l l  

no t  be  beyond  nex t  week i f  poss ib le  bu t  i t  i s  sub jec t  to  Mr  Nxasana ’s  

p rac t i ce  as  we l l  and  wha t  he  has  in  h is  d ia ry  bu t  le t  us  t r y  and  see 

whe ther  by  end  o f  th i s  week  the  da te  has  been  f ina l i sed .   Okay.   

Mr  Nxasana  so  we w i l l  ad jou rn  on  -  on  tha t  unders tand ing .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   On  tha t  unders tand ing ,  

yes .  

CHAIRPERSON :   Yes,  okay.   Mr  Pre to r ius  we  w i l l  ad journ  then on  tha t  

bas i s .  10 

ADV PAUL JOSEPH PRETORIUS SC :   Thank  you Cha i r.  

CHAIRPERSON :   Yes.   Tomorrow we  w i l l  be  s ta r t ing  a t  ha l f  pas t  e igh t  

and  we  w i l l  be  resuming the  ev idence  o f  Mr  Thabethe ,  the  Head o f  

Depar tment  -  o f  the  Depar tmen t  o f  Agr i cu l tu re  in  the  F ree S ta te  in  

regard  to  the  Vrede  Da i ry  ma t te r.   We  ad journ .  

REGISTRAR:   A l l  r i se .  

INQUIRY ADJOURNS  TO 20  AUGUST 2019  
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