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IN THE JUDICIAL COMMISSION OF INQUIRY INTO ALLEGATIONS OF STATE CAPTURE, CORRUPTION

AND FRAUD IN THE PUBLIC SECTOR, INCLUDING ORGANS OF STATE

AFFIDAVIT BY HUGH MICAH CORDER

1, the undersigned, Hugh Micah Corder do hereby make oath and state as follows:

1. | am an adult male.

2. Save where otherwise stated, or where it may otherwise appear from the content hereof, the
facts deposed to in this affidavit are within my personal knowledge and are, to the best of my

knowledge and belief, both true and correct.

3. PURPOSE OF THIS AFFIDAVIT

3.1. I make this affidavit in order to assist the Commission of Inquiry into Allegations of
State Capture, Corruption and Fraud in the Public Sector, including Organs of State
{the Commission), which was established in terms of the Constitution of the Republic

of South Africa, 1996.

3.2. | have been requested to set out my experiences on the question of the meaning of
the doctrine of the separation of powers under the Constitution of 1996, and in
particular the duties of Parliament to oversee and hold accountable the executive

branch of government in relation to its exercise of public power.
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4.  PROFESSIONAL BACKGROUND

4.1.

I am an emeritus professor of public law, who has been active in this field at the highest

level since 1983 at the latest.

4.2. | append hereto marked “A” a copy of my full curriculum vitae in support of this

statement.

5. PARLIAMENTARY OVERSIGHT OVER THE EXECUTIVE : THE CONSTITUTIONAL VISION

5.1.

5.2.

5.3.

A critical buitding block of the constitutional democracy ushered in with the transitional
Constitution of 1993 was a fundamental realignment of the doctrine of the separation
of powers. The relevant aspect for this Inquiry was a decisive break with the past
practice based in the Westminster system, which had gradually allowed the executive
to dominate the legislature. This process had gathered pace in the dying decades of
apartheid, as a subservient Parliament acquiesced in executive lawlessness, especially
under emergency rule in the 1980s. Those who drafted and agreed on the transitional
Constitution of 1993, and even more so the final Constitution of 1996, were determined
that this pattern should be substantially altered, and many provisions were thus
included to give Parliament the authority and constitutional obligation to oversee the

exercise of public power and hold the executive accountable.

The Oversight and Accountability Model document commissioned by Parliament in or
around 1999 contains in section 2.3 {no page numbers supplied) a long list of
constitutional provisions which bear testimony to this determination that the patterns
of power of the past should not recur. [For ease of reference, | replicate the list here:
Final Constitution, sections 41(2), 42(3)&(4), 55(2), 56, 66(2), 67, 69, 70{1), 89, 92, 93(2),
100(2), 102, 114(2), 125(4), 133(2)&(3), 139(2),(3),&(6), 146(6), 154(1), 155(6)&(7),
194(1), 199(8), 201(3)&(4), 203, 206(9), 210, 216(3)&(4), and 231(2),(3)&(4).]

The single most important point in all this is the following: the foundational values of

“accountability, responsiveness and openness” in section 1(d) of the Constitution

'{ have been led to understand that this document, sometimes colloquially referred to as the OVAC Model, is referred to in part
2.3 of the submission to the Commission by Ass Prof R Calland and is attached as annex 3 to his submission.
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demanded a radical rethink and realignment of the role of Parliament in its relationship
with Cabinet and the rest of the executive, central to which was the obligation, spelled

out repeatedly in the Constitution, to exercise oversight and require accountability.

5.4. In my view the judiciary at the highest level endorses this substantial shift in the
balance of authority from the Westminster system to the current model of the
separation of powers implicit in and essential to our constitutional democracy. In
making this submission, | am emboidened by several judgments of the Constitutional
Court which relate directly to the workings of Parliament and its failure to fulfil its
constitutional mandate as far as oversight and accountability are concerned. | refer
particularly here to the following judgments: Economic Freedom Fighters and Others v
Speaker of the National Assembly and Another 2018 (2) SA 571 (CC), and Economic Freedom
Fighters v Speaker of the National Assembly and Others; Democratic Alliance v Speaker of the

National Assembly 2016 (3) SA 580 (CC).

6. RESEARCH PROJECTS REQUESTED BY THE OFFICE OF THE SPEAKER DURING THE LIFE OF THE
FIRST PARLIAMENT

6.1. The Office of the Speaker of Parliament embarked from 1994 on a range of initiatives

to seek to realise this vision, and to equip Parliament to fulfil its duties.

6.2. | was privileged to be involved in three such research projects at the request of the

then Speaker, Dr Ginwala:

6.2.1. first, regarding a system of mandatory disclosure of financial interests by
every Member of Parliament, not only of themselves but also in some respects
those of their immediate family members, which led to the establishment of the
current system, documented by the Registrar of Members’ Interests and regulated

by the Committee of the same name (1996);

6.2.2. second, regarding a proposed system whereby Parliament would scrutinise

every piece of subordinate legislation made pursuant to authority delegated to

/711-HMC-03
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the executive branch of government, as is the practice in several members of the
Commonwealth (1999); and

6.2.3. third, an attempt to clarify and propose greater detail of the Legislature’s
obligations under section 55 of the Constitution, insofar as oversight and
accountability of the Executive were concerned. | was assisted by Ms Saras
Jagwanth (senior lecturer in public law) and Mr Fred Soltau (research assistant),
mainly due to my assumption of the deanship of the facuity of Law at UCT, which
limited the time available to devote to the basic research. This resulted in the
‘Corder Report’, which is the primary subject matter of this affidavit. 1 do not
propose to annex a copy thereof to this affidavit as | have been led to understand
that a copy has been annexed to the submission to Commission already lodged by
by Ass. Prof. Richard Calland.

6.3. All of this work was accomplished during the life of the First Parliament, by mid-1999.

7. REPORT ON OVERSIGHT AND ACCOUNTABILITY (“CORDER REPORT")

7.1. The Terms of Reference of the third project referred to above were as follows:

(1) Outline and explain the nature of the obligation that s 55(2) places on the National
Assembly. Incorporated in this task is the list of bodies that should under section 55(2) of
the Constitution account to Parliament, including ‘organ of state’ and ‘national executive
authority’.

(2) Establish the nature, frequency, contents and purposes of reports currently submitted
to Parliament, and provide an overview of existing Parliamentary procedures for dealing
with reports that are submitted. In the light of this what processes in addition to reports
are necessary to ensure effective oversight.

(3) Should the entities which are accountable report to both Houses of Parliament or only
the National Assembly?

(4) How does Parliament ensure the accountability of State Institutions Supporting
Constitutional Democracy without infringing their independence?

(5) What mechanisms and procedures could be put in place to achieve the fulfilment of the

constitutional obligation of Parliamentary oversight of the executive?
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7.2. Research and consultation work began in the last few months of 1998, an
interim/progress report was circulated for comment in March 1999, and the final report

submitted to the Speaker by July 1999.

7.3. The Executive Summary of the Report serves as a convenient summary for present

purposes of the conclusions reached in the report. It reads as follows:

Introduction

This report addresses the following main points:

a. the constitutional and theoretical values that underpin the concepts of oversight and

accountability and the purposes they serve in a democracy;

b.  the meaning of ‘oversight’ and ‘accountability’ in relation to the constitutional roles

of the National Assembly and the National Council of Provinces;

c. anoverview of and the problems with the existing procedures for dealing with

reports submitted to Parliament;

d. recommendations about mechanisms and procedures that can be put in place to
realise the Constitutional obligation of parliamentary oversight of the executive. More
specifically we look at the nature of reporting to Parliament and make detailed
recommendations on the content of reports and the manner in which reports must be
dealt with upon their receipt by Parliament. In this regard we make recommendations
dealing with both legislation and structures that need to be put in place to give effect to

Parliament’s obligations under the Constitution; and

€. an analysis of the ways in which Parliament can ensure accountability of
constitutional institutions while at the same time respecting their independence. Here too

we recommend both legislation and the establishment of structures.

Accountability and oversight

Basically accountability means ‘to give an account’ of actions or policies, or ‘to account
for’ spending and so forth. Accountability can be said to require a person to explain and
justify - against criteria of some kind - their decisions or actions. It also requires that the

person goes on to make amends for any fault or error and takes steps to prevent its

fom
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recurrence in the future. A condition of the exercise of power in a constitutional
democracy is that the administration or executive is checked by being held accountable

to an organ of government distinct from it.?

Oversight refers to the crucial role of legisiatures in monitoring and reviewing the actions
of the executive organs of government. The term refers to a large number of activities
carried out by legislatures in relation to the executive. In other words oversight traverses a

far wider range of activity than does the concept of accountability.

Section 42(3) sums up in a nutshell the essential functions of the National Assembly (NA).
‘The National Assembly is elected to represent the people and to ensure government by
the people under the Constitution. It does this by choosing the President, by providing a
national forum for public consideration of issues, by passing legislation and by

scrutinizing and overseeing executive action.’

The most important point to note here is that the scrutiny and oversight of executive

action are, like the passing of legisiation, part of the NA’s constitutional obligation.

The oversight obligation created by s 55(2) of the Constitution

Section 55(2) provides as follows:

‘The National Assembly must provide for mechanisms -

(a) to ensure that all executive organs of state in the national sphere of government are
accountable to it; and

(b) to maintain oversight of-

(i) the exercise of national executive authority, including the implementation of

legislation; and (i) any organ of state.’

The requires the NA to do two things: hold organs of state in the national sphere

accountable, and exercise general oversight over national executive authority and organs

of state.

We are of the view that section 55(2)(a) sets obligatofy minimum standards of
accountability for executive organs of state in the national sphere of government. The NA
must set up mechanisms to hold them accountable. Within the confines of the
Constitution the NA would remain at liberty to set up mechanisms to hold other bodies

accountable where this was thought appropriate.

2 Emphasis added. | will revert below to this conception of “amendatory” accountability.
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The mention of oversight in section 55(2)(b) describes the broader and more flexible
activity of a legislature in relation to the executive. Oversight is a function of a legislature
which flows from the separation of powers and the concept of responsible government,
like law-making, which entails certain powers. Foremost among these is the power to hold
the executive accountable. Monitoring the implementation of legislation goes to the heart
of the oversight role. The manner in which the oversight function is carried out will vary

according to the circumstances.

The report shows how s 55(2) allows for different levels of reporting in respect of different
bodies. The list of bodies that Parliament-should oversee covers an extremely wide range
and a policy decision needs to be made regarding the feasibility and desirability of
Parliament holding all these bodies to account. We have made a preliminary
recommendation that the financial accountability of bodies that are presently
accountable under the Public Finance Management Act should also be extended to other
areas including the implementation of policy. We have recommended that the list of
bodies that are accountable could be extended on an incremental basis taking into

account Parliament’s resource constraints.

The oversight role of the NCOP

While the Constitution does not explicitly require the NCOP to perform an oversight
function, leaving this role mainly in the hands of the NA, various provisions leave no doubt
that the NCOP must exercise oversight as defined by its constitutional mandate. This is
clear from provisions such as ss 66(2) and 92 of the Constitution. The NCOP’s oversight
role is limited to issues which affect provinces on a national level and inter-governmental
relations. In particular the Constitution envisages the NCOP overseeing any executive
interventions in terms of ss 100 and 139. Further relevant constitutional provisions are

detailed in the report.

Revising present arrangements

In the light of Parliament’s constitutional obligations and present practices the legislation
we propose would provide for amendatory accountability (which requires that where
deficiencies have been uncovered they be corrected wrongs be redressed)’ and prescribe
standards, content and format for reporting. The procedure on receipt of reports would be

that:

3 Emphasis added. As stated above, | will revert below to this concept of “amendatory accountability”
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. all reports be received by a Central Receiving Office (a joint NA-NCOP office we
recommend be

established to co-ordinate the receipt, indexing and distributing reports received)

. all reports be acknowledged and indexed;

. there is a duty to review all reports received;

. reports must be responded to in certain circumstances as per our detailed
recommendations in this regard;

. Parliament must be informed as outlined further below; and

. there is a procedure for follow-up action by committees.*

Accountability and independence of Constitutional Institutions

We have argued that state institutions supporting constitutional democracy, as well as
other similar bodies set up in terms of the Constitution, support and aid Parliament in its
oversight function, and together with Parliament, they are watchdog bodies over the
executive government and organs of state. The constitutional provisions relating to the
independence of the Chapter 9 institutions make it imperative that steps be taken to
guarantee their institutional independence. These concerns have been underscored in the
recent judgment of the Constitutional Court in New National Party v Government of the
RSA and Others 1999 (5) BCLR 489 (CC). The judgment clearly shows that steps need to be
taken so that the Constitutional guarantee of independence for the Chapter 9 institutions
is realised in practice. In particular we endorse with respect the observation of the Court
that both financial and administrative independence are required for the effective
performance of their functions. The way in which these institutions receive their funding
needs to be re-examined in light of their constitutional status and special role in relation
to the executive. It is our recommendation that they should not receive their funding via

the budget vote of departments of State.

We recommend that legislation be considered to guarantee the independence and
accountability of constitutional institutions. We also recommend the establishment of a
Parliamentary Standing Committee on Constitutional Institutions. Such a body would
scrutinise the reports of the constitutional bodies as well as make recommendations on

their budgets to Parliament.

Summary of Recommendations

in summary we have made the following recommendations:

4 Emphasis added. This issue will be reverted to below.
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a. legislation in the form of an Accountability Standards Act and an Accountability and

Independence of Constitutional Institutions Act;

b.  amendment to the Rules of the NA and the NCOP for regulation of reporting to

parliamentary committees; and

c. the establishment in Parliament of a Standing Committee on Constitutional Institutions.

8. FATE OF THE “CORDER REPORT”

8.1. As the views expressed in the Corder Report are arguably germane to this Inquiry, it

may be useful to consider the report’s fate, which was as follows:

8.1.1. The Report was submitted in july 1999, just after the second democratic
election. | was asked by the Joint Rules Committee (as far as t can recall) to attend
a meeting at which | was to speak to the Report. There was no real engagement
with the analysis or the recommendations; rather, there were complaints of
insufficient consultation with MPs, which is only accurate as far as it was obvious
-- those serving as MP’s had changed to a significant extent after the election,
including the members of the Committee, so that many of them had indeed not
been consulted in the report’s preparation.

8.1.2. Again as far as | can recall, the Committee then appointed a subcommittee,
chaired by Fatima Chohan MP, to formulate a response. | don’t remember being
asked again to appear before the committee, nor to engage with any proposals
made by the Chohan subcommittee.

8.1.3. At some stage | saw a report from that subcommittee, which appeared to dismiss
the Corder Report due to its perceived lack of legitimacy, but then went on to
endorse many of the sentiments underlying it.

8.1.4.Indeed, the OVAC recommendations (of 2009) go some way towards
implementing the chief recommendations that we made in 1999, but stop short
of implementing the critical recommendations that the Corder Report made in

1999. In particular, no legislation as recommended, nor its equivalent in some or
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other form, was drafted or passed, the concept of ‘accountability’ was left at face
value, and no real practical steps were taken to realise the obligations imposed by
section 55(2), let alone many of the other Constitutional provisions listed above
in para 5.2 of this affidavit.

8.1.5. 1 am unaware of the extent to which the OVAC document has been implemented
in practice, and | do not wish to speculate now on the reasons which may explain
this.

8.1.6.1 have not been intimately involved since 2000 and others are better placed than
me to pronounce on this issue. But on the evidence in the public domain, it
appears that, despite a promising start, Parliament has failed over the past
twenty years to fulfil its constitutional mandate in respect of oversight and
accountability. The record appears to show that, with very limited exceptions,
Parliament and its committees failed to monitor and regulate the exercise of
public power by the executive, failed to expose the abuse of power, and failed to

call those responsible to account.

A detailed review is in my view thus called for, to strengthen mechanisms and processes

by which oversight and accountability may be promoted and ensured.

9. SUGGESTIONS

(i) Re-examining the National Assembly’s rules

9.1.

9.2.

I am not fully conversant with the current Rules of the National Assembly but in
preparation for this affidavit | had a look at them, particularly the section dealing with

the work of Committees.

| noted in passing, for example, that Parliamentary Portfolio Committee members need
their party’s permission to absent themselves from meetings: this strikes me as odd,
surely they should need the permission of the Committee Chair? This is an example of

the excessive influence of political parties over their representative members.

%@D
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9.3. And surely the role of Chair of committees should be distributed proportionately among
the largest parties represented in parliament? Why should it only be that the chair of

SCOPA is an opposition MP?

9.4. | would suggest that the Rules of the NA, in particular the section dealing with the work
of Committees, should be reviewed, with the overall objective of enhancing oversight
and accountability. This step was advanced in section 6.3 of my report; | am not aware
of the extent to which this has been carried out. | assume that the OVAC exercise has
addressed this to some extent, nevertheless | would think that a further review could

be helpful.

(ii) Legislation to enhance the effectiveness of Parliamentary oversight

9.5. However, my chief set of recommendations repeats the central tenets of what the
Corder Report advised Parliament 21 years’ ago, namely the desirability of legislative

reform.

9.6. In emphasising and further justifying the steps which | highlight below, | would draw
the attention of the Commission to the by now well-known device used in the Bill of
Rights, by which a right is protected, but additional statutory clarification is called for,
to add “flesh to the skeleton” so to speak. | refer here to sections 9, 32 and 33 of the
Constitution, which enshrine the rights to equality, access to information, and just
administrative action. Each of these rights requires a statutory complement, which had
to be enacted within a relatively short period of time after the coming into force of the
final Constitution in early 1997. Thus we now have the following Acts of Parliament on
the statute book: the Promotion of Equality and Prevention of Unfair Discrimination
Act, 4 of 2000; the Promotion of Access to Information Act, 2 of 2000; and the
Promotion of Administrative Justice Act, 3 of 2000. Each of these Acts enhances the
effectiveness of the constitutional right in question, by providing greater definition and

the means of enforcing such rights.

9.7. Similarly, | would urge, following this precedent and for all the reasons set out twenty-
one years’ ago in my report, that steps be taken to enact legislation of the following

types:
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9.7.1.An Accountability Standards Act (ASA, see section 6.1 of the Report).

9.7.1.1. Having listed in the Report the then existing means whereby Parliament was
already able to hold the executive to account, the following section of the report
substantiated the justification for the drafting, adoption and urgent
implementation of an ASA, to which views | still adhere. It may naturally be
possible that some aspects of these recommendations have been implemented
since 1999; at the very least, however, an audit of what is in place should be

undertaken, and an undertaking made to do what remains undone:

“We recommend that legislation, such as an Accountability Standards Act, be passed to
complement the Public Finance Management Act (which will come into force in April 2000) which

will serve the following purposes:

(i) partially to fulfil the NA’s constitutional obligations for establishing accountability

mechanisms;

(i) to set the broad framework and minimum requirements for accountability; and

(iii) to previde an authoritative and mandatory framework within which committee members can

perform their oversight task.

Earlier in our report we pointed out that parliamentary government and the party system can be a
powerful obstacle to effective accountability. It is said that committee members who belong to
the majority party are uncomfortable with and fear the consequences of calling ‘their’ minister to
account.

While effective oversight activity is ultimately dependent on the willingness of members of
Parliament to perform it, the proposed legislation will go some way towards providing the legal

back-up and justification for the exercise of this function.

The Act should provide for the following:

(i} Amendatory accountability
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Amendatory accountability refers to the duty, inherent in the concept of accountability, to
rectify or make good any shortcoming or mistake that is uncovered. This Act should give strong
effect to the constitutional requirements of accountability. Presently there is no effective
machinery by which Parliament can compel the executive or an organ of state to answer to it.
But as has been highlighted the South African constitution makes accountability to Parliament
mandatory. Accountability is therefore removed from the realm of vague political convention to
that of concrete constitutional law. Interaction between branches of government should be
governed by the principles of co-operation set out in chapter 3 of the Constitution, but Act
should oblige executive and organs of state to answer and submit to scrutiny, as well as
imposing on them an obligation to redress grievances. This means that remedial action should
be authorised for exposed errors, defects of policy or mal-administration. This form of

amendatory accountability is essential to an effective system of reporting.®

What mechanisms can be put in place to realise amendatory responsibility in the face of what
may be a recalcitrant and unrepentant executive? Firstly, the question of who is accountable
needs to be answered. Ministers are collectively and individually accountable to Parliament (see
the above discussion of ministerial responsibility in Chapter Ill). The extent to which they are held
accountable for their failings is an intensely political question. However, where those in political
office have made themselves guilty of corruption or financial misconduct responsibility should be
legislated, just as it is in the case of civil servants. In terms of the Public Finance Management Act
offences by accounting officers (Heads of Departments or CEOs of institutions) are punishable

either by a fine or imprisonment.

The degree to which civil servants should be held accountable is a vexed question. Clearly junior
civil servants cannot be held accountable on issues of policy. However, Parliament has the right to
demand at least explanatory accountability (why and how a policy or legislation was
implemented] from each and every public servant. Traditionally Ministers have had to account for
policy and broad outcomes, and the accountability to Parliament of public servants was limited to
the non-political matters such as the detail of implementation and specific outputs. In
Commonwealth systems it is still the rule that civil servants cannot be criticised. In an
administrative setting where many governmental functions are being privatised or hived off to
agencies outside ministerial control the traditional doctrine of ministerial accountability is clearly
inadequate. In our political system it is true to say that high-ranking public servants are not
merely implementers but also play an important role in advising their Ministers and formulating
policy with or for them. It may therefore be that it is appropriate to require more accountability
from senior public servants, and not to allow them to shelter behind their Minister as ‘faceless’
public servants. On the other hand an obvious danger exists that Ministers may attempt to make

scapegoats out of their public servants.

5 Emphasis added.
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Improving the accountability of senior public servants to Parliament may require first clearing up
the lines of accountability between the bureaucracy and the Ministers. The relationship between
the Ministers and their D-Gs is the crucial link in the chain of accountability. As is pointed out
above the traditional view of ministerial accountability, with all its vaguenesses and uncertainties
is not conducive to meaningful parliamentary oversight. The relationship [between] Ministers and
D-Gs needs to be formalised and responsibility allocated. Once this is done as between the
bureaucracy and the Ministers principles need to be developed which guide accountability to
Parliament. For instance Ministers might be responsible for setting the policy agenda, specifying
policy outcomes, and the departmental outputs necessary to achieve those outcomes. D-Gs would
be responsible to their Ministers for the quantity and quality of outputs delivered. Ministers would
in turn be accountable to Parliament for the outputs chosen and for the outcomes of those
choices. We recommend that a set of principles covering the accountability of senior civil servants

and Ministers be included in the proposed legislation.

With regard to structuring the relationship between Ministers and their public servants it is
interesting to note that the Public Finance Management Act requires that the contracts of
employment of accounting officers must, where possible, include performance standards.
Contracts containing performance standards should be made mandatory for all senior public

servants.

As part of public sector reform the Department of Public Service and Administration has drawn up
a Code of Conduct for public servants and details their relationship with the legislature. The
accountability of regular public servants should take place through the proper application of the
Public Service Act and the relevant regulations. In this respect the White Paper on Transforming
Public Service Delivery (also known as the Batho Pele White Paper) spells out policy framework
and practical implementation strategy for transforming public service delivery. The document
spells out eight transformation principles, among them the citizens’ right of redress and value for

money in the public service.

The role of Parliament would be to see that the laws governing the public service are properly
enforced and that preventative policies are put in place. In this respect the work of the Public
Protector and the Public Service Commission should be of value in guiding Parliament and alerting

it to problem areas.

(i) Prescribed standards of administrative accountability

The Public Finance Management Act demands financial accountability from a range of listed
entities in different forms in its schedules. It is due to replace the Reporting by Public Entities Act
93 of 1992. Constitutional institutions, made up predominantly of the Chapter 9 institutions are
listed in Schedule 1 and special reporting procedures apply. Nineteen of what are termed ‘major
public entities’, being the large parastatals such as ESKOM and the SABC, are listed in Schedule 2.
They possess full managerial autonomy, with the government only being able to intervene through

its power as shareholder. Schedule 3 lists 73 public entities that possess varying degrees of

g
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autonomy, including the South African Revenue Service, the Financial Services Board, and the
South African Rail Commuter Corporation. The existing Schedules must be amended by the
Minister of Finance to include public entities presently not included. There is a potentially vast
range of bodies that need to be added — a recent search by the Office of the Auditor-General
revealed some 648 entities that ought to be accountable to Parliament. The Public Finance
Management Act defines ‘public entity’ as:

‘(a) a national government business enterprise

(b) a board, commission, company, corporation, fund or other entity (other than a government
business enterprise) which is-

i. established in terms of national legislation;

ii. fully or substantially funded either from the National Revenue Fund, or by way of a tax, levy

or other money imposed in terms of national legislation; and iii. accountable to Parliament.’

It is crucial that the Schedules to the Act are amended rapidly so that they fully reflect the number
of public entities that ought to be accountable.

The annual report of a public entity, the audited financial statements for that year and the
auditors’ report on those statements must be transmitted to the Minister accountable for that
entity or within whose portfolio its falls. The Minister must then table the report and financial
statements in Parliament. This provision is to be welcomed — in the past the reporting and tabling
was governed by the enabling statutes and these often include arbitrary distinctions so that some
entities have their reports tabled in Parliament while others report only to the relevant Minister.
As the provisions of the Finance Management Act override other legislation dealing with finances,

uniformity will be achieved in this respect.

If accountability is to be made effective, it is necessary to set objectives or standards against
which performance can be assessed and measured. If this is not done then Parliament’s oversight
role is unclear because there are no identifiable criteria by which to judge the reporting bodies.

Consequently the exercise of oversight becomes difficult and often meaningless.

The Public Finance Management Act focuses on the basics of financial management and limits
itself to financial accountability. It is encouraging that the Act broadens existing reporting
requirements by prescribing that both the annual report and audited financial statements must
include particulars on any material losses; unauthorised, irregular as well as fruitless and wasted
expenditure; any criminal or disciplinary steps taken as a result; and any material losses recovered

or written off.

However other forms of accountability, such as policy implementation and the achievement of

objectives, are equally crucial to the accountability function. In this regard the Act contains some
provisions aimed at achieving performance management: when the annual budget is introduced
in the NA the accounting officer must also submit ‘measurable objectives’ for each main division

within a vote, the achievement of which must be reflected in the annual report. Thus section
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40(3)(a) provides that the annual report of a department, trading entity or constitutional
institution must:

‘fairly present the state of affairs of the department, trading entity or constitutional institution, its
business, its financial results, its performance against predetermined objectives and its financial

position at the end of the financial year concerned.’(our italics)

Properly utilised section 40(3){a)} is a powerful tool in the hands of parliamentary committees.
Since departments and bodies are now obliged by law to set objectives and detail the extent to
which they have achieved them the onus is on Parliament to make use of this information. It is
important that these set objectives are not ‘soft’ or too vague. In this regard committees will have
to assert themselves to ensure that objectives set are relevant, appropriate and that their

achievement is measurable.

A similar system where targets or objectives are set by the body itself is applied in New Zealand. In
terms of the Public Finance Act every Crown entity (covering agencies, authorities and roughly the
same as the bodies to which our Public Finance Management Act applies) must submit to the
responsible minister a statement of intent (see Appendix 1 for an extract from the Act). This
statement of intent sets out among other things the following: the objectives of the Crown entity
or group, the nature and scope of the activities to be undertaken by the Crown entity or group,
and the performance targets and other measures by which the performance of the Crown entity
or group may be judged in relation to its objectives. This statement of intent is then tabled in
Parliament by the responsible minister. At present the New Zealand State Services Commission is
undertaking a project called the Crown Entities Initiative, which is looking amongst other things at

the accountability of Crown entities to Parliament.

Three types of financial oversight activity can be isolated:

*  Financial and compliance audits determine whether there has been proper financial
management, whether financial reports are fairly presented and whether there has been
compliance with applicable law and regulations. This aspect is largely regulated by the Public

Finance Management Act and encompasses the work undertaken by the Auditor-General.

*  Management audits seek to determine whether a department or other organ of state is

managing its resources in an economical and efficient way.

*  Programme evaluation audits can be used to determine whether a particular programme has
delivered the intended results or services and whether the objectives established for the

programme have been met.

Ideally, as in some other legislatures, a non-partisan agency similar to the Auditor-General would
carry out such audits, which are then made available to Parliament for use by it in overseeing and
holding the executive accountable. As a first step we recommend that the proposed legislation

require reporting in terms of a fixed standard of accountability and performance related criteria
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by certain categories of organs of state. At a minimum this should enable parliamentary
committees to assess the extent to which an organ of state has met targets and complied with
policy. If at a later stage resources can be diverted for this purpose, one of three options can be

considered:

(aa) Beefing up the existing parliamentary research capacity to undertake management

and programme audits.

(bb) Establishing a specialised agency for this purpose. For instance in the United
Kingdom the Auditor-General scrutinises accounts to see whether moneys have been spent as
allocated and that there has been compliance with the relevant legal provisions. The Comptroller
and the National Audit Office undertake value for money audits to assess the efficiency and

effectiveness of government programmes.

(cc) Increasing the duties of the Auditor-General’s Office. In this regard section 188(4) of
the Constitution provides that the A-G ‘has the additional powers and functions prescribed by
national legislation’. A present the role of the A-G extends beyond pure compliance auditing.
Section 3(4) of the Auditor-General Act 12 of 1995 states that: ‘The Auditor-General shall
reasonably satisfy himself or herself that.....satisfactory management measures have been taken

to ensure that resources are procured economically and utilised efficiently and effectively.”

The effect of this is to introduce performance and value for money (the three e’s) by looking
whether steps have been taken to achieve efficiency and whether policy goals have been clearly

defined.

Since departments and other bodies covered by the Public Finance Management Act are now
obliged to set measurable objectives and to report on their performance against those objectives
(section 40(3)(a)) the question arises who will audit or verify statements made in this regard. The
Office of the Auditor-General is suited for this task : firstly, that office already undertakes
performance audits, and secondly the information about the performance against the set
objectives must according to the Act be contained in the annual report and financial statements.
The existing audit function of the Auditor General would also be enhanced because without

commitments from departments and bodies it is difficult to carry out performance auditing.

(iii} Prescribed reporting standards

Accountability in its simplest form is linked to oral and written (or electronic) reports. This should
remain one of the main conduits for feeding information to Parliament. But it is obvious that
absence of requirements and guidelines with which written reports must comply results in
ineffective accountability. Reports may contain too much information, overwhelming the
accounting body with a mass of detail, or may contain too little relevant information to allow
assessment of the body’s performance. The Browne Commission of Enquiry (Report of the

Committee of Enquiry into the Accountability of Public Corporations, Undertakings and Other

{f@
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Institutions) of 1989 pointed out the importance of ensuring that the information in reports is
presented in a way that is a manageable, reasonable, objective and accurate reflection of the
performance of the task. The need for a common agreement between the reporting and the
receiving bodies regarding the standards and conventions in accordance with which reporting
takes place was also highlighted. The report recommended that public entities owe accountability

to Parliament at least in respect of the following (at 31):
(a) Do the given mandate and objectives continue to be pursued and complied with;
(b) Is the performance of the entity reported on in a meaningful way;

(C) Is the performance of the undertaking as reported accurate and in line with the objectives;

and

(d) Are resources applied as economically, efficiently and effectively as circumstances and the

environment allow in respect of the authorised objective?
We endorse these recommendations.

In addition we propose that the Act provide for:

a. the development of standardised formats for reports;

b. arequirement that reports contain information which establishes the quantity and quality of

outputs;
C. the development of performance criteria in terms of which the report is submitted;

d. all reporting bodies to submit written reports to Parliament timeously so that there is an
opportunity for the reports to be considered (for example, at least 10 days before the relevant
committee meeting

is to take place);

€. the mandatory submission of an executive summary of the main points contained in the

report;

f. o prescribed minimum number of copies of the report and the executive summary to be
submitted

by the reporting body; and

%%
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g. that where findings or recommendations have been made by Parliament with respect to a
department or other body’s report that the reporting body must respond to the findings and

recommendations formally within a specified time.

(iv) Bodies to be covered by the Act

The question of which bodies should be covered by this Act is a complex one. As indicated above, it
may be neither feasible nor desirable for Parliament to hold all organs of state as defined in
section 239 to account. There is however in terms of section 55(2)(a) a minimum responsibility on
the NA to create mechanisms to ensure the accountability of executive organs of state in the
national sphere of government. As a preliminary step, we suggest that at present the ambit of the
proposed legislation should extend to government departments and the administration and those
bodies covered in Schedules 2 and 3 of the Public Finance Management Act. These are bodies
which must report to

Parliament under this Act and it makes sense and will be easy to extend the ambit of the reporting
of those bodies which already account to Parliament on financial matters. In terms of section
47(1) of the Public Finance Management Act the Minister must extend the list of public entities
included in schedule 3 to include those public entities which are not listed. At the same time it
must be borne in mind that a range of bodies not yet added to the Schedules to the Act will
continue to report to Parliament in terms of their enabling legislation, where this requires it. A
preliminary list of those bodies which should be covered should be set out in the proposed
legislation (which will mirror the list in the Public Finance Management Act), and incremental
changes and additions will be made to it as other organs of state that should account to
Parliament are identified. This approach would be in line with the NA’s responsibilities under s
52(2)(b) which provides for a broad and flexible oversight function. The list of public entities which
should be accountable to Parliament could gradually be extended, taking into account resource
constraints and the need for reporting. The proposed legislation should not cover bodies that for
reasons of national security should be excluded, or constitutional entities for reasons outlined

below.

(v) Who can be called to account?

Consideration must be given to who should be called to account. This may vary depending on the
circumstances. Our Constitution makes provision for both ministerial and administrative
responsibility and both the NA (section 56) and the NCOP (section 69) have powers to summon
‘any person’ to appear before them. In general terms ministers are responsible to account for the
development of policy while the officials under them are responsible for its implementation.
However it must be noted that with the increase in growth and complexity of government
departments this distinction has been blurred and civil servants can and do make important policy
decisions. In addition civil servants provide information that is often outside the knowledge of
ministers. In this regard the Act should recognise that ministers and officials can be called to

account.

(Vi) Procedure on receipt of reports
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The Act should require the Rules of the NA and the NCOP to set out a prescribed procedure that
should be followed on receipt of reports. Our recommendations in this regard are outlined under

(3) below.

9.7.1.1 At this point, it is highly relevant to return to the meaning of the concept of
“accountability”, as set out above in the Report. In brief, it is widely accepted that there are two
critical elements to this idea: “explanatory” and “amendatory” accountability. To some extent, the
first aspect is complied with by the committees of Parliament, in that they typically call on the
Minister concerned to explain and justify their decisions or actions, or those of their department.
This constitutional obligation is entirely appropriate, and closely complements the responsibilities of
all Ministers “collectively and individually” to account to Parliament for “the exercise of their powers
and the performance of their functions” (see sections 92(2) and (3) of the Constitution). This is not
mere lip service to the notion of “ministerial responsibility” inherited from the Westminster system:
it is an explicit and strong endorsement of a greater degree of executive accountability to the
legislature than formerly applied in South Africa, a constitutional commitment born of the bitter
injustices and abuse of power by the executive in the past. | submit that, while the explanatory
element of accountability has largely been satisfied since 1994, there has been little evidence of the
fulfilment of the amendatory aspect.

9.7.1.2 While much work would be needed to give appropriate and effective shape to
the concept of “amendatory accountability”, | would argue that this is essential. At present there
seem to be few if any mechanisms in place, short of the tabling of a motion of no confidence in
either the President or his Cabinet (see section 102 of the Constitution), an admittedly radical step,
which should not be lightly countenanced. What is necessary are steps short of a motion of no
confidence, through which individual or groups of ministers may be required to take amendatory
action, sufficient to satisfy Parliament.

9.7.1.3 On the understanding that the primary locus for accountability would be
through the committee system in Parliament, and in the knowledge that the committees are
relatively weli supported by research and administrative capacity, it could be provided, for example,
that a significant number of the members of each committee {say at least 30%, so that frivolous or
meddlesome enquiries do not cause bottlenecks, BUT not a majority, so that the apparently errant
Minister cannot be shielded by the representatives of the majority party alone) should be

authorised to take some or ali of the following steps:
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e To require the Minister/ Director General of the relevant department, within a relatively
short time period, to supply particular facts, documents and justifications in relation to an
apparent failure to account;

e After receipt of such information, again within a specified period, to appear before the
committee for oral engagement with its members;

e  With the support of a majority of the members of the Committee, to put the Minister to
terms in respect of remedial action to satisfy executive accountability;

e To stipulate appropriately urgent and regular reports-back to the committee; and

e To give appropriate publicity of these actions through the media to the broader electorate.

e To engage the Speaker of Parliament, on her own or in consultation with the Chief Whips of
the political parties represented in Parliament, to exert her authority as head of the
legislature and to intercede with the President, as head of the national executive, to ensure

compliance by Minister/s with the obligation to amend.

This is just one possible mechanism which could be put in place. Further such examples could well
be devised, with relevant comparative input from foreign jurisdictions. | have no doubt that, to
some extent, elements of this proposal are already in place, and that the fundamental stumbling
block in reality is the hegemonic control exercised by political party leadership. If indeed this is the
case, then at least such a mechanism will allow a greater degree of “openness” to inform the work
of Parliament, and perhaps over time a culture of accountability will develop, albeit grudgingly.
This is just one suggestion for consideration: | am sure that more such could be devised, in
consultation with the Speaker, Members of Parliament, and scholars of legislative work, both here
and abroad. Any such mechanisms would have to be carefully researched, formulated, and
negotiated before implementation---- this is not a quick fix. However, it is vital to note that no
constitutional amendment would be necessary; indeed, the building blocks are already in place, and

this objective could be achieved by appropriate changes to the Rules of the NA and NCOP.

9.7.2. An Accountability and Indezendence of Constitutional Institutions Act (see section

7.3 of the Report)
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9.7.2.1. Similarly, and directly aligned with the above proposal, the passage into law
of an Accountability and Independence of Constitutional Institutions Act was
argued for in the Report as follows. Again, as above, at the very least, current
processes in Parliament should be audited, in order to determine what remains to
be done, if any aspects of these recommendations have been implemented in the
interim::
In the light of the above discussion we proceed to make recommendations regarding the

ways in which the accountability and independence of constitutional institutions may be

secured. Our recommendations fall into two categories, viz. legislation, and structures.

It is recommended that the accountability and independence of constitutional institutions be
outlined under separate legislation. This legislation should recognise the interrelationship
between these institutions and Parliament’s oversight function and would ensure their
independence. In this way effect will also be given to sections 181(3) and 196(3) of the
Constitution which requires legislative and other measures to ensure the independence and
impartiality of these institutions. The Act should cover the institutions listed in s 181(1) of
the Constitution, viz:

The Public Protector;

The Human Rights Commission;

The Commission for the Promotion and Protection of the Rights of Cultural, Religious and

Linguistic Communities;

The Commission for Gender Equality;

The Auditor-General; ond

The Electoral Commission.

In addition it should also cover those institutions set up in terms of the Constitution which
perform similar functions including:

The Independent Broadcasting Authority;

The Public Service Commission;

The Financial and Fiscal Commission; and

The Judicial Service Commission.
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The Act should provide for the following:

i. the full financial independence of constitutional institutions. To give effect to this it should
be provided that the budget of these institutions should not be linked to the budget of a
government ministry, ensuring that they will not be vulnerable to political pressure by way
of financial penalties.

The options are a separate vote for each institution, or a separate vote for all institutions as
a group.

The first option best secures the independence of the institutions. However, it will have to be
assessed in terms of the possibly disproportionate accounting and administrative resources
that it will require, both on the part of the institutions concerned and the Department of
Finance. Providing for a separate vote for the institutions as a group may save scarce
accounting and financial resources and also permit easier monitoring of the entire cost of
the Commissions by Parliament and civil society. If this option were accepted it would
enhance the control that the bodies have over their budgets but also demand greater
responsibility. In terms of the current framework as we understand it an accounting officer
from one of the institutions would have to account for all the funds in the vote. The option of
a separate vote for the institutions as a group would also require that the institutions
establish a central administrative structure or secretariat to gather the budget submissions
of the various bodies. These would extend to expenditure estimates for the next three years,
in order to comply with the medium term expenditure framework (MTEF).

By giving the constitutional institutions a separate budget vote their status as separate
constitutional entities is recognised and they would be able to emerge from the shadow of

the executive. We regard this as a minimum to fulfil the requirements of the Constitution.

ii. the full administrative independence of constitutional institutions. Provision should
be made for parliament, through its relevant committees, to exercise both a supportive and

monitoring role for constitutional institutions.

iii. the establishment of a Standing Committee on Constitutional institutions. The
establishment of this

Committee appears to be required by s 193(5)(a) of the Constitution, which provides for
nominations for membership of constitutional institutions by a Committee of the National

Assembly. A more detailed outline of the functions of this Committee follows.”
9.7.2.2. This last aspect is of particular relevance to the current inquiry, because the
Chapter 9 and similar institutions provide critical and independent means for
monitoring the exercise of public power, raising awareness of good governance
practices within the public administration, and alerting Parliament (to which
these institutions report) to trends which need its attention.
9.7.2.3. In addition, if there is not already some centralised and co-ordinated means

of receipt, circulation, and consideration of the multitude of reports from bodies

(_—-f?_
e
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which are accountable to Parliament (for an overview of the issues of concern,

see section 6.3 of the Corder Report), then this needs to be implemented.

9.8. THE ESTABLISHMENT OF A JOINT STANDING COMMITTEE ON CONSTITUTIONAL

INSTITUTIONS

As indicated immediately above, a Joint Standing Committee on Constitutional Institutions
should be established, to which the oversight and accountability of all aspects of the Chapter
9 (and any other appropriately authorised organs of state) should be entrusted (see section
7.4 of the Report). The overriding motivation of this set of proposals was both the
strengthening and the subjection to an appropriate degree of constitutional accountability
of the Ch 9 and associated institutions, as critical complements to the role of Parliament,

and as its servants. This was proposed based on the following reasons:

“In general terms this Committee would act both as an accountability and oversight structure. The
functions of this Committee (which could operate in a similar fashion to the present Audit
Commission} would include

i to nominate and make recommendations for appointment of members to constitutional

institutions;

ii. to receive from the central receiving office and consider all reports of constitutional

institutions;

iii.  to hold hearings and call recalcitrant respondents to account before it where such
respondents
resist the recommendations of the constitutional institution concerned. This practice is followed by

similar committees in many countries such as New Zealand and the United Kingdom;

(iv) after having considered the reports to report to Parliament and make appropriate

recommendations for changes in legislation or practice;

(v) tosupport the role of constitutional institutions and to protect and enhance their
independence as

oversight agencies and in their operations;

(Vi) to review results or performance with each constitutional institution and to discuss
performance deficiencies or improvements. This is an essential function to ensure accountability as

well as resource requirements;

©
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(vii) in consultation with the constitutional institutions to establish uniform rules and practices
relating to the submission of reports including length, frequency and content, and to establish
procedures for mandatory report-backs to constitutional institutions on the steps which have been

taken to implement recommendations made.

In drawing up this report we have been mindful of the financial and human resource constraints
under which Parliament is operating, and have as far as possible tailored our recommendations to
accommodate existing structures to perform oversight functions. In recommending the
establishment of SCOCI we have considered the fact that such a body would serve the dual functions
of both an oversight and accountability body. It would in other words provide an important
additional parliamentary mechanism to oversee the executive, and would be a body through which
constitutional institutions may be called to account, thus fulfilling two important constitutional

obligations set out in s 55(2) of the Constitution.

So that the workload of SCOCI does not affect the carrying out of oversight the bodies it oversees
should be ‘clustered’ where feasible so that those with broadly similar briefs are dealt with together.
For instance rather than holding separate hearings for the Human Rights Commission, Public
Protector and the Commission on Gender Equality the Committee could deal with them in sequence

at certain points during the year.

7.4.1 The Relationship between SCOC! and other Parliamentary Committees

It must be borne in mind that despite the establishment of SCOCI, constitutional institutions would
still continue to report to and interact with various other parliamentary committees. For example if
the Gender Commission reports on sytemic discrimination against women in the health sector, such
information would be of relevance to both the Joint Standing Committee on the Improvement of

Quality of Life and Status of Women (JCIQLSW) and the Portfolio Committee on Health.

In addition, presently existing parliamentary committees perform some of the tasks that we propose
should be performed by SCOCI. For example the Commission on Gender Equality has a close

working relationship with the JCIQLSW, and the Auditor-General accounts to the Audit Commission
as well as the Standing Committee on Public Accounts. In addition certain pieces of legislation
require the establishment of committees of the National Assembly, for example section 2 of the
Public Protector Act 1994 requires the establishment of a committee of the National Assembly to
deal with matters referred to it in terms of the Act. The question which arises is whether SCOCI
would be best suited to oversee all the work and functions of constitutional institutions or whether

existing committees would still have a role to play.

We submit in this regard that existing parliamentary committees, particularly those which perform
specific discipline-related functions such as JCIQLSW and/or those that have been set up under

governing legisiation continue to exist. As pointed out elsewhere in this report, the oversight role is
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one that should not be limited to a few specialist committees or individuals but should permeate
and inform all parliamentary structures. The function of SCOCI as an umbrella oversight and support
committee would be tasked with the formulation of general uniform rules and practices governing
constitutional institutions, and does not preclude the efficient functioning of other committees

designed to achieve more specific objectives.
Conclusion
10. It is not being argued here that the implementation of the recommendations made 21 years’ ago
would have prevented the substantial levels of corruption and abuse of power that have been
exposed through the work of this Commission. For that to have happened, both the
implementation of the essential elements of the constitutional design AND a human

commitment to their achievement would have been needed.

11. However, had those essential elements been in place, vigilant Members of Parliament of all
parties, aided by vibrant media such as exist in this country, would have been able to expose to
public scrutiny much of the misconduct which lies at the heart of such multiple instances of the
abuse of public power, and the erosion of public trust in Parliament. While what has been done
cannot be undone, at the very least a framework for “accountable, open and responsive”

governance may be enhanced.

12. Thank you for this opportunity to make this submission. | stand ready to answer any questions

which may arise from it. : \!
Y=
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DEPONENT

| HEREBY CERTIFY that the deponent has acknowledged that he knows and understands the

contents of this affidavit, which was signed and sworn before me at on this _l_ 3

day of § 'M_USP_JI 2020, the regulations contained in Government Notice No R1258 of 21 July

1972, as amended, and Zovernment Notice No R1648 of 19 August 1977, as amended, having

been complied wit!
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