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accusations levelled against him by Mr Gama in retation to an
aspect of one of the transactions in issue in the discs plinary
proceedings. The applicant, however, disavows any reliance
on an unfzir labour praciice under of the Labour Resfations
Act, No. 66 of 1995 (the LRA) for reasons that cught to be
clear when dealing with jurisdiction. What they do concern,
according to what is set out in the applicant’s heads of
argument, are "... issues of public law, administrative Justice,
torporate governance and legality, as well g= fairmess in
corporate actions.”  During argument Mr Nixon on behalf of
the applicant explained that all these issues are confined to
the legalitv of the delegation of authority to Mr Maharaj by Mr
Wells. Nonetheless they appeared to also enter the reatm of
fairess of carporation decision-making functions and its

impact on the applicant’s constitutional rights.

{51 The factual basis underpinning the legal challenge is that Mr
Wells was precluded from delegating the decision-making
power to bring disciplinary proceedings against Mr Gama or t¢

suspend him by reason of Mr Gamz’s own accusations against
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My Wells, and that Mr wells aileged Involvement in the
process continued to have an influence over the doard and did
assert tself over one of the Boards appointed  syb-
committees.  In short My Wells Involvernent in the process,

however, tangential, rendered the entire process tainted,

[6]  The nub of the complaint is the perceived bias of Mr Wells,
This is evident from the following extract of Mr Gama's

replying affidavit:

"It was specifically in refation fo the aquthor &y of Mr
HMeharal to toke o decision to instiiute disciplinary
action {or suspension), what was stated by my
attorney, Mr langa, wos that if the Boord had
detegated autherity directly fo Mr Moharal, fhere
might not have beeri an objection. However, the
objection arose becouse My Mahoraj was purporiedly
sub-deiegated this authority By Mr Wells. Mr Wells
should bave hod no iavolvement at all in the maotier
ond he should not hove sub-delegated such authority
fe Mr Maheraf in circumstances where ir Wells was
not objective or independent. Cleerly Mr Maharaj has
acted on the instructions and ar the behest of Mr
Wells,”

[7]  The allegations that Mr Welly continued involvement in

raking reports to the fuil Board after ir Gama had accused
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and to suspend him on 1 pay until either the discinlinary

process was finalised or untit the suspension was lifted,

Mr Maharaj's decisions are chailenged in proceedings brrought
by way of application before this Court they are chatlenged on
the grounds that the current Acting Group Chief Executive
{(GCE) of Transnet, Mr Wells, could not delegate his admitted
authority in such matters to Mr Maharaj. The applicant
coniends that only the full Board of Transnet could take the
decisions 1o hring disciplinary proceedings against him or to

authorise his suspension.

THE ISSUES

[4]

At the outset, | admit to sharing the difficuliies axXpressed by
the respondents in appreciating the basis of the challenge.
The heads of argument presented on behalf of the applicant
contends that the process followed of bringing disciplinary
praceedings and of suspending Mr Gama were not lawful or

fair in that Mr Wells could riot deiegate his powers to My

115

Maharaj. The reason advanced is that Mr Wells, was tainted by
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IN THE 50UTH GAUTENG HIiGH COURT, JOHANNESBURG
(REPUBLIC OF SOUTH AFRICA)

CASE NO: 09./38956

in the matter between:

GAMA, SIYABONGA Applicant

and

TRANSNET LIMITED ‘

AND 12 OTHERS First o Thirteenth Resporidents
JUDGMENT

SPILG .

THE ALLEGATIONS

[1] M Gama is the Chief Executive Officer of Transnet Frefgng
Rall (TFR), praviously known as Spoornet.  TFR is one of

apparently four operating divisions of Transnet Limited,

{23 Qﬂ .5 Sﬂptemb@r‘ ?mg Mr Whﬁi"ﬂj’ \.‘th_‘l iz ?—'?‘*f_‘ Gf»‘:'__!:‘_f Excc;;tf;;::
Human Resources of Transnet limired (Transnet} took the

decision to institvte disciplinary proceedings against Mr Gama
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Mr Wells of shifting the blame onto him in respect of a
locomotive confract to which one of the disciplinary charges
against Mr Gama related. it is apparert that the thrust: of the
applicant’s complaint against the decisions taken by Mr
Maharai, and their support by a sub-committee appointed by
the Transnet Board as well as the subsequent endorsement or
ratification by the full Board itself, concerns the influence
that Mr Wells is said to have exerted aver My Maharaj and the
Board. It is also contended that Mr Mahara] was too junior to
take the decisions. Although that position appeared to have
been abandoned in the cited extract from Mr Gama’s replying

affidavit, i shall nonetheless deai with it,

i8] In order to put in perspective the issue of perceived bias on
the part of Mr Wells and its atleged impact on the legality of
the decisions taken by Mr Maharaj, their endorsement or
ratification by the Board's sub-commitiee and the subsequent
full Board in perspective, it is necessary 10 set out the hasic
complainié that are the subject metter of the disciplinary

enguiry against Mr Gama. it is also necessary o set out Mr
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Gamas aliegations as to why Mr Wells is biesed again st him
and why this has tainted the entire disciplinary process

aunched against him.

The seguence of events from initial investigation to an
internal forensic audit conducted by Ernst & Young as well as
subsequent investigations prior to Me¢ fanaral taking the
challenged decisions concern, if proven, serious aliegations
regarding the maladministration in respect of two separaie
centract awards. The first related to the impropriety of a
tender procvess regarding what has besn termed the “50 like-
new tocometives” and which | will refer to as "the lucomotive
Contiact”.  The second disciplinary charge relates to the
procurement of security services from General Nyanda

Security Risic Advisory Services (Piy) Limited (GNE).

The disciplinary charge in respect of the locomotive contract
is that Mr Gama conciuded the agreement in disregard of an
express condition laid down by Transnet’s Board that Transnet
Rail Engineering should carry out all engineering on the

assembly and maintenance of the locomotives. it is alleged

119
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that the failure to adhere to thig Board stipulation restalted in

serious financial consequences for Transnet.

[11]  Among the averments in relation to the GNS contract 45 that
Mr Gama concluded this agresment without following ary apen
tender process and without having authority to do sg, The
applicant’s authority regarding a contract of this nature s said
to be timited to a value of R1D miltion, whereas the total
estimated value of the GNS contract was just under Ri9

miltion and that to date some K55 imillion has been spent,

{12} In his formal response of 20 July 2009 Mr Gama for the first
time contended that Mr Wells was ariempting o shift the
blame for the overspend on the locomotive contract and that
in fact it was Mr Wells who had adversely affected Transpet
financially by intervening in the locomotive contract and
“unwinding the transection”, it is this complaint against Mr
Wells together with averments that Mr Wells and cerizin
others are conspiring to destroy Mr Gama's chances of
becoming CEQ of Transnet that form the foundation of

percelved blas. The applicant alleges that this bias has

£l
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lainted the process and explains why disciplinary steps are
being taken against him only at a stage when the appoimtment

of & new GCE by Governiment is Imminent.,

Mr Gama originally relied on Mr Wells being a co-contender for
the Transnet GCE position. However, the facts reveal that Mr
Wells withdrew his candidature at an early stage,
Monetheless, Mr Gama persisted with the allegations thiat Mr
wells' involvement diractly taints the process and thay My
Wells 15 also involved in a conspiracy to prevent Mr Gama from

becorning the next CEO of Transnet.

In regard o the legal consequences raised Dy Mr Gama's
allegations of taint and bias In the delegation process and why
anly the full Board could consider the issues, the applicant has
relied on a failure of administrative justice, a breach of his
constitutionally protecied rights and an entitlement o
challenge the legality of the process adopted hy reference to
what can best be described as efther 2 common law power of
review arising from the contractual relationship between the

parties or arising out of fair corporate governance principles.

B

121

"i‘

¥



122

-5 -

{13] The zpplication was brought as one of UFEENICY. it was
contended that Cabinet was ahout to consider appainting the
new GCE for Transnet. it was also contended that the very
act of taking discinlnary proceedings against hiin  and
particularly of suspending him is seriously damaging to Mr
Gama’s reputation.  When it was revealed that Cabingt was
not due to meet during the week when the application was set
down for hearing, the applicant scught to contend that the
matter was no longer urgent, However, the respondent's
position was that a delay in the resolution of the issues raised
was prejudicial to the entire disciplinary process. A delay
would frustraie an expeditious resolution of the disciplinary
proceedings and the suspension ssue. A delay would also
have a debilitating effect on Transnet ana possibly the
sppointment of a new GCE. | also believe that important
public Interest matters arise concerning accountahility angd
their expeditious resolution having regard to the
circumstances of this case and its impact on possibly the

largest State-owned and taxpayer funded enterprise.
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I was satisfied that the matter was sufficiently urgent to be
dealt with on an accelerated basis, At that stage all that
remained outstanding was the applicant’s replying affidavit
which he had undertaken but failed io fils prior to the set
down date. The replying affidavit was subsequently filed and

the matter was heard on Friday, 25 September 2009.

A further issue that was raised, by me, concerns Mr Gama's
contract of employment. On analysis it appeared that the
applicant still relied on a common taw review based on
fairness which was to be implied from the contractual
relationship. On Wednesday, 30 September, | heard
argument on whether or not the contract should be furnished,
My concern was that a further application might be brought ta
the High Court based on the terms of the contract and that it
might be sun%encﬁedthat_issues relating to the actual terms of
the contract, or those to be inferred from it, were not before
me. | was concerned that a process of launching one High
Court proceeding after another, whether by the one party or

the other, would effectively  undermine the proper
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administration of justice and frustrate the desirability of

finality in ltigation,

'was assured by the applicant that there would be no Further
proceedings befors the High 't‘:f;xur&: in raiation to the iwueg
raised before me or in relation to any challenge or claim
arising our of the employment contract tself. | was assured
by all the parties that the contract was not relevant to a
determination of any of the matters that had been identified,
including the possibility of a common law review to he
discerned from the contractusl relationship. 1| am, i any
event, bound by the SCA and consiltutional authorities thap
require a court to confine ftself to the record of evidence
placed before it (e.g. Director of Hospital Services v Adistry

1879 {1) €A 826 (A)).

A subsidiary issue raised was whether or not the joining of all

the remaining members of the Transnet Boaid was competent.

This left one other issue of concern to me.  Although all the

parties contended that | enjoyed jurisdiction for one or other
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reason, it remained necessary to be _$;=.i_1_ii'sfi.ed that the High

Court enjoyed jurisdiction outside the consent of the parties.
JURISDICTION

[21] - All the ngart-i'es have effectively COn-séhtédf to the jurisdiction
 of this t_:ourt{ However, the pa_rties:czinfr}ét clot-he.thé_ﬁigh

Court with jurisdiction if it {5 excluded by statute.

EZZ] I must therefore consider whether jthé;:'-'ﬁ'!-féYéfiSiGns af'-_Séctien
~157(1) of the LRA precludes the High. Cctjri: frém :dea-ting w-ith

the matter on the ground that the Issues before me can only

be determined under the exclusive junsdactmn accorded to

the Labcur Court, See Chirwa v Transnet Ltd and Others 2008

(4} A 36? {CC} at para 113.

V{QZEI] Fcrtunateiy '{t is unnecessary in the present case to deal with
the tension between section 157(1) on the one hand and the
concurrent. jt;fri'sdi;:tion of the High -Cqu;_'t_ as dealt with in
section 157(2) of the LRA and the inherent original jurisdiction
of a High Court as entrenched in the Constitution on the

other. Accordingly, the case of Makhanya v University of

#
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Zululand [2008] 8 BLLR 721 (SCA) which binds me on what
portion. of the Chirwa judgment (which aiso_"biné}'s me)

can_stft_utes its decision need not be considered in anyjdétail.

Il am saﬁsﬁed that the way in which the applicantl hasbieaded'
his claim (see Makhanya at paras [30] and [34)) and the
substance of the claim L(se*e Chirwa at paras [124] and [125])
falls 'sléaaregy within the concurrent jurisdiction of the High
.Ccuf-t;__f This is because they both are mnce;_‘ﬁéd_ with a
c0n§ti¥ﬁﬁ¢ﬁal challenge based on rights of adrﬁfni.ﬁtrati’ve
review '{se!e Chirwa, para [54]; Transman (Pty) Ltd v Dick and
Anatheg'zéag (4) SA 22 (SCA) at para [16] and Makhanya at
paras { 1_8}' _ﬁnd [26]) aﬁ{jla{so“with the enforcement of ¢pmman
law céhf?&dual ‘ﬁghté'ér-ﬁ-ghts under corporate "la%r'. in relation
to the ‘.esf(ércise of dete:gated powers. { Compare Kriel v Legal
Afd Board [2009F 9 BLLR 854 (SCA) at para [16] which appears
distinguishable because reliance was still placed on. the
unreasonableness of the dismissal). The question of whether
the applicant has embarked on ‘forum shopping’ and therefore

may be precluded as a matter of policy from pursuing his

24
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claim in the High Court does not arise since he has not
approached another Court to enforce the claims that arise in

this matter. (See Makhanya at para [61])

Furthermore, the -._resﬁigﬁen of the issues in this matter are
also concerned wzththe legality of_ ;teps taken to injtiate
disciplinary prnteedf,ﬁgs against a per$§n'whom it is alleged is
guilty of m-a-laémiéis‘tfétiﬁﬁ and tha_t_?raﬁsneet considers itself
obliged to g}u-frsaé_ jth,e_;:iiscip!z‘nary Proceedings since the
investigations a{leg;edl? .'f_e.ve*a'[. a breax;h of the Public Finance
Management Act, No? éf’ 1999 ("the PFMA™), a concern
supported by ind-epeé;&eéf :{egai advice from two different law

firms.

It is pre-eminently the concern of a High Court exercising
original jurisdiction to consider issues of this nature, if the

underlying substarice of the jssues play a role as indicated in

 Chirwa.  They involve rights issues, which it is apparent from

the stance taken by Transnet, ought not to be the subject

Mmatter of conciliation and negotiation by reason of the
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obligations they were advised they have to initiate disciplinary

praceedings by reasen of an a-l!ég’éﬁ' fraﬁn-S"g_reSS_for} of the PFMA,

It should be sufficient for present purposes to refer to South

African Association of Personal -Injury Lawyers v Heath and

others 2007 (1) BCLR.77 (CC) at para [4]- where the Court said

that:

".. and maladministration are inconsistent with the

rule of law and the fundamental values. of our the

Constitution.  They. undermine the -constitutional

comrnitment to human dignity, the achievement of

equality and the advancement of humar rights and

= Jreedoms:  They are the ‘antithesis of the apen,

accountable, democratic government required by the

Constitution. If allowed to go unchecked ang

unpunished . they will pose a serious threat to our
‘democratic State.” ' '

Although this was said in the context of the Special
Investigating Units and Special Trib:_;lm_ats Act, it is clear that

the purpose of the PFMA Act is similarly to hold accountable

both the Board and officers (such as Executive Manageg‘neﬁt)
Gf State-owned corporations and other government controlled

entities. | also refer to sections 195(1) and (2)(b) of the

Constitution which requires public administration to' be
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accountable and to meet high standards of professional ethics.

I the application of these c«:mst:itutibna-[ rp-&avisians and

statutes siich as the PFMA are to develop and be apphed with

reference to  public accountabﬁzty wzthm State -owned

) carparatmns then it is pre- eminently the domain of the
~original jurisdiction exercised by the High Court (with the
_{"added advantage of its diverse composition) and ought not to
'_ ‘be cenfmed to a specialised court concerned exctuswely with

labour relations matters.

Acéordingty, | am- satisfied that this court e‘r‘zjo@s Jurisdiction

under any of the authorities by which { am bound and which |

"understand are likely to be considered further in the matter of
Gcaba 84 Mm;ster af Safety and Security and athers (CCT

‘64/63) that was argued’ before the Constztutmnai Cauﬂ: on 7

'May 2699

STATUS OF TRANSNET

it 1s necessary to establish the status of Transnet in order to

determine whether its Board and Mmanagement function

i
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principally within a commercial corporate environment
subject to principles application to those areas of law o
whether their actions are to be treated as simply the exercise

of a state or administrative power,

Transnet Limited was incorporated as a public company

pursuant to the provisions of the Legal Succession to the South
African Transport Services Act, Act 9 of 1989 {the . Legal .

Succession Act).

In terms of this Act, Transnet became the successor to the
South African .Transport Services and took transfer of all its
assets {save _tha_se.' relating to certain rail commuter services}.:

See section 3. ] :

in terms o’f .thé Legal Succession Act, and despite t_hel
;ﬁfoﬁs’ien's ef ”SQ@E‘GH_ 32 of the Companies Act, 1973 ‘the
Registrar s? | Com.panies incorpoerated 'Traj‘;;fzet Limited as a
pubtic -cahapahy__;wiih the State as its only member and
shareholc!e-r,,-' M(;r“ebvéﬁ the provisions of section 2{6) of the

Legal Succession Act excluded only sections 66, 190 and 344(d)
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Although it may be contended that the suspension of oite of
the highest-ranking executives within Transnet, responsible
for one of its most important operating divisions, impacts on
the operations of an organ of State, it nonetheless constituies
the exercise of a power conferred under corporate law in
discharge of a corporate function involving both corporate and

commercial considerations.

COMMON LAW AND CONSTITUTIONAL RIGHTS TO CHALLENGE

147]

[48]

A company can onty perform acts through fts duly authorised
directors, managers and employees. This requires the
appropriate deiegation of powers, generally with appropriate
limitations. The source of these powers generally reside in
the Board which in turn delegates to individual directors or
executive management with further powers of sub-delegation

conferred by appropriate Board resotutions.

The respondents argued that the Board has the power o
delegate management functions in general and éiscﬁzﬁ&in&ry

powers in particuler under section 24(5) of the Legal

125
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Y.

Succession Act.  In my view this is incorrect. Section 24(5)
falls within the provisions of Chapter V which deals with a
different legal entity, namely the Sowmth African Rail
Commuter Corporation. | have already dealt with Eheir
separate legal existence from Transnet, how it arose and why

the governance of Transnet is to be founded under corporate
]

waw principles.

#r Pretorius, on behalf of the first to third respondents, also
retied on Articie 81 of the Articles of Association of Transnet
which provides that, subject to certain limitations that are
not relevant, the management of the business and the contral
of Transnet vests in the directors whe "... in addition to and
without limitation of the powers expressly confeired upon
thern by the Companies Act or these Articles moy exeicise or
delegate o any one or more persons (including without
{imitation a commitiee} oll such powers and aj'ei&?gafe o
anyone or morg persons {including e commitiee) the doing of
all such acts {Including the right to sub-deiegaie) as mav be

exercised or done by the Company and are not in terms of the

126
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Companies Act or by these Articles expressiy directed or
fequired to be exercised or done by a generof meesting,
subject, nevertheless, to that management not being
inconsistent with any resofuiion passed by a Genergi

Meeting.”

Furthermore, under Article 82, the directors are accordec! the
power o appoint such sub-comimditees with such funciions
and powers as the Board may consider necessary for the

effective exercise of its funciions,

The applicant does not challenge resolution 2004/P4 of 2004
which delegated functions including disciplinary powers to the
Group Chief Executive of Transnet. The applicant aiso
accepts that in terms of that resolution the Group Chief
Execuilve was entitied to sub-delegate his or her nowers.
Although the legality of the sub--delegation by Mr Wells in his
capacity as Acting GCE is challenged, the applicant BCCRDLS
that #r Wells sub-delegated his disciplinary powers to Mr

Maharaj. Indeed, Mr Gama had previously been brought a

127
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disciplinary body pursuant to the exercise of these delegated

powers,

[92] For reasons that appear in the previous section, there can be
no administiative justice chellenge under PAJA to  the
delegation and sub-delegation of the powers conferred on Mr
Maharaj tw consider whether or not to bring disciptinacy

charges against Mr Gama,

1331 The question of whether the delegation of the authority (o
consider bringing disciplinary charges against Mr Gama or to
suspend him involved a breach of a constitutional requirerient
or of 3 common law right under contract or corporate
governance needs to be considered both by reference to the
facts and the exstence of the legal right contended for in the
circumsiances of the case. it s accordingly necessary to set

out the Tacts in some detail,

THE FACTS
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(541 The key facts zre not in dispute. Accordingly it is
unnecessary to invoke Plascon Evans Paints Lid v Yan Riebeeck
Points (Pt} Ltd 1884 {3} 8A 623 (A}, bearing in mind tha't the

appitcant effectively seeks final relief.

15351  On 31 January 2008 the then Minister of Public Enterprises
atldressed & letier to Transnets then chalrperson, Mr Fred
Phaswana. Mr Phaswana was informed that the Department of
Fublic Erterprises had received informetion concerning
allegations of "... corruption and procurement irreguiarities iy
Transnet, reicting In poarticelar, to the awording of the
locomnilve tender.,” The Minister canveyed the Department's
concern that it was necessary to Investigate and assess the
aileged irregularities.  The irregularities related o what has
heen previously referred 10 also as the "50 Like-New

Contract”,

[58] tovestigations then commenced during the first half of March
2008 and focussed principally on frregularities in the tender
process.  BDuring May 2008, disciplinary action was instituted

against the then General Manager: Engineering in TFR who was
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considered i the time to have been primarily fesponsible for

the procurement process, namely the.

During the course of the investigation, it appeared that Mr
Gama had concluded the locoinotive agreement on  the
strength of a specific Board resclution but that he had not
compliad with the condition to which the Board approval was
subject, namely “.. that Tronswerk would carry out el

engineering on assembly and maintenance®.

During September 2008, Transnet's then Group Chief Executive
(GCE), marla Ramos, received an anonymous letter alicging
irregularities in TFR's Security Department. This included the

award of a security contract to GNS,

in both October and November 2008 & number of further
anonymeus communications were received, including by the
GCE, all relating to alleged misconduct and irregularities n

the TFR Security Department.
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AL a meeting held with Transnet's group forensic manager, and
ger,

Mr Oates of Ernst & Young who are Tramsnets internal

auditors, Mr Gama was informed of the ANONY Mous

communications.  He was advised that the internal audit

department would be conducting investigations.

On 12 February 2009 Mr Oates forwarded a draft status report
o Ms Ramas at her requast relating to hoth nvestigations, i.e,
i respect of the locomolive acquisitions and the GNS

contract.

On 13 February 2009 Ms Ramos, at her lash Transnet board
meeting as GCE, briefed it on the status of both
investigations. Emst & Young's draft status repori identified
concerns about Mr Gama's role and conduct in relation o each
of the Investigations. Ms Ramos then handed over the issuss

raised in the investigations to the Beard.

Earlier on the same day, the Board, during the course of a
closed session which excluded the executive directors,

debzted its preferred candidate to replace Ms Ramos' as GCE.
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Prior to the moeting, the Corporate  Governance  apd
Neminations Commiittee {GCM Committee) of the Tramspet
Board had decided on a short-list of five candidates pursuant
to a process that had commenced in the last quarter of 2008,
after Ms Ramos' intended resination became kriwen.
Although Mr Wells had made himself avatiable on 9 Decernber
2008, he withdrew his candidacy three days later.  This
occurred before the first meeting of the CGM Committee. was
convened to consider candidates and before interviews were

conducted on 9 and 10 February,

The shortlist of five candidates fncluded Mr Gama. During its
éies&d session the Board recommended Mr Pravin Gordhan as
its preferred candidate to the Minister. The other candidates
were not ranked. However, the Board's recommendation that
was conveyed on 13 February 2009 through its then Chair, Mr
Phaswana, was that Mr Game was nob suitable for
appointment as GCE.  The Minister was advised that "M
Sivabonga Gama, was thoroushly considered but there are

important gaps, relative to the requirements for this
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position. He currenily requires greater  cogriitive

development to handle the complexity of this position.”

After Mr Pravin Gordhan had withdrawn as a candidate, the
Minister requested profiles in a detailed report on ail the
other candidates. On $ March 2009 Mr Phaswana responded,
Mr Phaswana's letter again indicated concerns regarding Mr
Gama and added that since the previous letter of 13 February
2009 to the Minister, the Board had received documentation
and reports including the intemal auditors’ Teport, that
contained serious allegations of misconduct on the part of Mr
Gama, and which required the company te  conduct
investigations. Mr Phaswana indicated that it was necessary
to commence a new appointment process “... gs none of the

other shortlisted candidates are at the level required.”

fter the Board meeting Mr Phaswana then dealt with the
report  together with the chairpersons of the Boan
Committees, namely the Risk Ca{émi&tee, the Remuneration
Committee and the Audit Committee. At that time Mr

Everingham was the chairperson of the Audit Commitiee,
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They then discussed the Fmist & Young report on 19 Febsruary
2008, Subsequently a meeting was held with aito reys
appointed by the Board for the purpose of apprising thewm of
the report and to obtain advice. On 26 March 2009 the
attorneys advised that the PFMA *... obliges Transnet's Board

to toke disciplinary steps against the TFR CF fmr Gamal".

On 23 April 2009 Transnets head of internal audit, together
with the attorney who provided the advice, reported on the
forensic investigation to a closed session of the Board
Commitiee Cheirpersons. The Board decided to hand the
investigation regarding both contracts over to the Executive,
ft was also decided that Mr Wells would review the advice
given and, in his capacity as acting GCE, would take

eppropriate steps on behalf of Transnet.

Mr Wells then also seught legal advice from a different firm of
attorneys. Its purpose was to establish Transnets legal
obligations in dealing with a2 matter of this nature and o

advise on the appropriate process that should be followed.
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On 11 May 200% mr Wells held a meeting with Mr Gama &nd
informed him of the legal opinion that Wells was considerring
foliowing with regard to certain ailegations made against Mr
Gama. Thisis confirmed in a letter addressed by Mr Gama to

Mr Wells on 18 May 2009.

in the letter of 18 May 2009 Mr Gama confirmed that during
their discussion on 11 May 2009, he had referred (o enquiries
previousty directed to hiny by Ernst & Young and conterded
that Ernst & Young's investigation was stitl on-going. Me Gama
expressed concem that his reputation cowld be prajudiced as
a result of untested allegations. The letter concluded with Mr
Gama urging that appropriate safeguards be taken to ensure
that there would be no damage to his career or reputation as
a result of any possible perceptions croated or leaks as a

result of Mr Wells' investigations.

At a special meeting of the Board heid on 2 June 2009 Mr
Wells updated the Board on the investigations and at a
subsequent Board meeting on 18 June 2009, Mr Phaswana

informed the Board that the forensic investigation had been

. 1'3[5
T
s ;3
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handed over to Mr Wells for execution and finalisatinn. The
Board was also advised that a report would be furnished omce

the investigations had been finalised.

(in 18 June 2009 Mr Weils addressed a letter to Mr Gama
which confirmed the receipt of legal advice that had been
obtained by the Board relating to the seriousness of the
issues. This required that the matter be dealt with at an
executive level and the letter informed Wr Gama that the

Roard had instructed him o deal with the matier.

The letter of 18 June 2009 afforded Mr Gama an opportunity
to respond. formally to both the issues regarding ihe
locomotive contract and also to the GNS issue. The letter was
comprehensive and set out details of the complaints. In
regard to the latier, one of the issues was that the contract
approved by Mr Gama was for an estimated total value of
R18,9 million whereas he only had authority to conclude a
contract up to R10 million and also indicated that the process
of appointing GNS "was flawed and there is a strong indicotion

that it was mapipulated’.
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On 19 June 2009 Mr Gama requested time o address the
{ssues raised. He also requesied the legal opinion oblained
by the Board, and access o documentation au Transnet Rail

Frngineering {TRE} and Emst & Young.

on 13 July 2009, Mr Gama then addressed s letter to the
Chairperson, Mr Phaswanz, referring to Mr Wells' refusal to
provide a copy of the legal opinion, M Gama contended that

this “.. vitiates the process of adminisirative justice and

foirness’. The letter concluded with Mr Gama expressing

copcern that the tenure of the Board was nearing an end and
it should not determing such an imporiant or maijor decision
“.. days or hours before the end of its tenure” &s it would
infringe the duty of care required at a time when they would
have what Mr Gama termed "g diminished responsibility

towards the company’.

On 17 July 2009 Mr Fhaswana replied to Mr Gamz. e stated
that Mr Gama had no right to a copy of the legal apinion, nor
was it necessary for #r Gama 1o have the document in order

to respond. M Phaswana also recorded that the initial

o
b
4. ;
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investigations into both the locomotive contract and the
security services contiact had been conducted by the Trangnst
internal auditors befare the Board took legal advice.  He alse
rejected the suggestion that the outgoing directors of the
Board had diminished responsibility and asserted that hey
remained subject to their fiduciary duties until their tenure on

the Board ended,

On 20 July 2009 Mr Gama addressed a comprehensive response
to Mr Wells, who was now the Acting GLE , to the allegations
regarding both the locomolive contract and the security
services contract.  Mr Gama contended that when Mr Wells
proceeded to unwind the locomorive transaction he had in
fact incurred significant and unwarranted expense  for
Transnet and that Mr Wells was now attempting to shify the
blame onio r Gama.  Mr Gama coniended that this wes
disingenuous and that in fact Mr Wells was now attempting to.
reinstate the original contract. Mr Gama claimed that Mr

wells' had adversaly affected Transnet by wrongly intervening
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as he had done. Mr Wells was not implicated whether

directly or indirectly in.the security services contract.

A special meeting of the Board was held on 28 July 2009 at
which My Wells updated the Board on the tnvestigation. he
did not advise the Board of Mr Gama's accusations against Him.
After Mr Wells left the meeting, a concerm was refsed about a
perception that the Board had conflated the succession
process with the forensic investigations. The Board
emphasised that the February 20008 decision not
recommend Mr Gama for appointment as GCO on the grounds
that unsuitability for the position had been raised before the
Board who became aware of the forensic investigations,
Hawever, in view of the sensitivity surrounding the forensic
investigations, and alive to a media report that there was a
succession battle between Mr Wells and Mr Gama, the Board
decided to appoint a sub-commitiee o assist Mr Wells in
finalising the investigation and to notify the Board of is

recommendations.

i
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A sub-committee of the Bosrd was then appointed. It
consisted of the Chairperson of the Board, Mr Peter Jc@b@m
and #r Everingham {(who since 11 August has been serving as
Acting Chairperson of the Board). This is recorded v the

minute of the closed session meeting of 28 July 2009,

The sub-committee met and came to the view that Mr Wells in
his capacity as acting CGE should proceed with discplinary
proceedings against Mr Gama. The sub-cominitiee consitered
further legal advice Trom Transnets attomeys on 13 August
2009 that ... [here were grounds foir concluding chat fr
Gumne hod breached the provisions of the PFmd and that
Tronsnet was obliged to s::ak@ such disciplinory steps against

him",

Accorgingly, both the. then chairperson and his successor
{Acting) as well as Mr Joubert had considered Mr Gama's letier
of 20 July 2009 including the allegations made regarding Jar
Wells and the conclusion sought io be drawn that the
investigation had beern motivated by Mr Wells' aitempt o

cover up his own mistakes.
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The sub-committee then reported to the full Board &t a
special meeting held on 24 August 2009. At that stage My
Gama's response of 20 July 2009 had still not been circulated
to the full Board. Based on the sub-commitiee’s
recommendations, which considered Mr Gama's response, the
full Board noted that the sub-committee had discharged its
obligations in assisting Mr wells to finalise the forensic
investigation matters and in the circumstances {including a
consideration of the legal advice taken) the full Board”
"RESOLVED  unanimousily that the acting Group Chief

Executive should give effect to necessary disciplinary action.”

Subsequent te the meeting, and on 24 August 2009, WMr
Maharaj in his capacity as Group Executive : Human Resources
addressed & notice to Mr Gama which was received by My

Gama on the same day.

The documeni is headed “Netice fo aftend a disciplinary
héan‘rig"_w This notice informed Mr Gama that a pre-dismissal
arbitration would be held into allegations of misconduct or

incapacity on the grounds set out-in the body of the notice.
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The grounds related both to the locomotive contrace and the
Security services contract. It fuither informed Mr Gama that
a pre-hearing meeting would be held at the offices of Bovemnan
Gilfillan Attornevs on 27 August 2009 for the purpose of
dealing with the conduct of the hearing, to resolve  any
preliminary issues that were capable of resoiution and to

ensure that the hearing would Tun smoothly,

The notice to attend a disciplinary hearing recorded that
Investigations into the security services contract hag not been
finalised and that Transnet reserved the right to deal with

further matters that may be revealed,

The notice then dealt with the issue of SUSPENSIOn,  § quote

the relevant paragraph in full:

"Because of the seriousness of these allegations and the
fact that, if proven, thoy may demonstrate that you cannet
be trusted to execute your responsibilities in your preseryt
position and may result in your dismissal, and since, in
these ﬂ:ircuffastances, your continued presence I the
workplace may be prejudicial to the conduct of the enyuiry
ftself Transnaet is contemplating suspending you fram your

=
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employment  pending compietion of the disciplinary
process. You arg Invited 1o make written representations
on the guestion whether it would be appropriate o suspend
you pending completion of the disciplinary process and.
what other measures, if any, Transnet should consider to

-

protect its interests during that peried. You should adglress
any such representations to Fradeep Mahara by 12h00 on
Wednesday, 26 August 2009."

[87]  On 26 August 2009 Mr Gama's attorneys addressed a letter 1o
Mr Maharaj. The letter was copied to Prof. Everingham (now
Acting Chatrperson of Transnet, to Mr Wells as Acting GCE, the
Minister of Public Enterprise and the Deputy Minister of Public
Enterprise. The letter recorded that Mr Gama objected tg
the validity and faimess of the steps being taken against him
both in relation to the broposed disciplinary hearing and the
proposed suspension. !t was contended that these steps were
taken and timed with a view to prejudice Mr Gama's prospects
of filling the vacancy for the Group CEQ position of Transnet
"o for which our client is deemed io be q favourite / frone-
runner to be appointed in this position”. This was in view of
tne fact that Cabinet was due to take a decision on the

suitable candidaie on or shortly after 26 August,
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The letter of 26 August also stated that the actions wwere
deliberate, devoid of good faith and moiivated bv an ulterior
purpose. The letter then proceeded to chellenge My Maharaj’s
authority to issue the notice of 24 August. Furthermors, it
was also contended that Mr Wells and Maharaj had already
predetermined ta suspend Mr Gama hefore atlowing him an

opportunity to make representations.

The letter of 26 August 2009 coniended that the process was
nat bonia fide, had been manoceuvred to creale unnecessary
urgency wiih the intention of prejudicing Mr Gama. The letter
required proof of the authority upon which Mr Maharal was
entitled 1o issue the notice of 24 August , required additional
time to submit representations in respect of his proposed
suspension and required to be natified of the person
responsible for considering whether or net to suspend Mr

Gama and the basis of such autharity.

In this regard, Mr Gama's contended that onty the full Board of
directors should fairly and iegaily decide on his possivle

suspension.  This was by reason of Mr Gama's seniority in

: %éjﬁi
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Transnet and the allegations made amainst Wells whic
precluded him from taking such a decision. in the letter,
confirmation was sought that the Board would take the
decision regarding suspension. Mr Gama also requested an
opportunity to personaily address: the Board “... in order to
share other or further information that would indfcote g
conspiracy against him so as to place the Board in g better

position to determine whether to suspend him or not.”

Mr Garna was afforded an cpportunity until noon on 28 August
2009 o make representations in regard to his possible
suspension. The letier expanded on the concerns that gave
rise to considering Mr Gama's suspension and include that the
allegations, if proven, may result in a finding that Mr Gama s
unfit to hold office which would result in serious risks to the

husiness if he continued 10 hold office.

Furthermore, in the letter it was contended that the
disciptinary process itseli may have a very serious impact on
Mr Gama's ability to run his division and to work effectively

within the executive team under the teadership of the currers
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Acting GCE. it was claimed that the situation was
exacerbeted by reasons of Mr Gama's allegations of a
conspiracy in relation to both the substance and the timing of
the process. The letter also indicated that management of
the TFR exscutive team was likely to become very difficult
during the period of the disciplinary pracess and that there
was a real possibility that Mr Gama would not be able to
devote the necessary time and attention to TFR business while
deating with the serious disciplinary allegations.  Mr Maharaj
indicated that he would be taking the decision on suspension
in his capacity as Group Executive : Human Resaurces "under
authority delegated to me by the acting group CE {anc in
consultation where necessary with the acting group CE)'.
The letter claimed that atl steps had been taken with the full

kriowledge and support of the Board.

On 27 August 2009 Mr Gama's response of 20 July 2009 was
circulated to the full Board. Accordingly the full Board
hecame aware of the allegations that Mr Gama had made

agatnst Mr Wells and his motives,
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On 31 August 2009 Mr Gama's attorneys addressed another
comprehensive letter to Mr Maharaj dealing with the issue of
Mr Gama's proposed suspension.  Prior to that Mr Gamna’s
attorneys had also indicated that the disciplinary hearing
could only be chaired by an independent, senfor and suitably
experienced legal practitioner who has no connection with

either of the parlies.

On 31 August Prof Everingham's attorneys responded to the
letter of 26 August. The letter dealt with matters covered

elsewhere in this judgment.

On 1 Sep‘s‘:‘em‘@er 2009 Mr Maheraj addressed a letter to Mr
Gama stating that he had given careful consideration o the
representations made in relation o the guestion of his
possible suspension. Mr Maharaj advised Ar Gama that on the
basis of a iegal opinion provided to him, he was satisfied that
he had the necessary authority to take the decision in relation
to the guestion of suspension. Mr Maharaj stated that afier
balancing the representations made against the interests of

Transnet "... during this difficult period” he decided to

i
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suspend Mr Gama from his duties with immediate effect and
that the suspension would continue until disciplinary priocess
was finalised or until the suspension was lifted, My Gamea was
requested to advise whether he required written reasons for

the decision,

On 2 September 2009 Mr Wells fssued a statement advising of
Mr Gama's suspension and that discipiinary process enjoyed
the Boards unanimous support. i also confinmed thas
disciplinary hearing would be adjudicated by an independent

arcl external arbitrator.

At a subsequent meeting on 10 September 2009, the full Board
unanimously confirmed its resolutions of 24 August 2009 and

of 28 July 2008,
in my view the undisputed facts reveal the following:

{a) The aliegations of misconduct are serfous and there is
no objective indication that they have been trumped

up. The reason is that they have been the subject
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matter of on-going investigations initiated well besfore
any suggestion of Mr Wells” invelvement in attempting
to influence the outcorne.,  The investigations and the
decisions to institute disciplinary proceedings,
including those against Mr Gama, have been subject to
independent professional scrutiny by Ernst & Young,
who are Transnet's internal auditor, {.e. an
independent auditor engaped as one of  two
independent auditors in order to satisfy good corporate
governance principles) and also two sels of reputable

firms of attorneys.

The advice given by the independent firms of attorneys
was that the investigations revealed a breach of the
fiduciary duties and responsibilities owed under the
PFMA. They advised that Transnet had an obligation
to take disciplinary steps against those. who were
considered on the evidence then available to be held

accouniable.
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Both the Transnet Board and its Executive had been
concemned  about  their  obligations to  properly
investigate the issues. There is no evidence to suggest
that the investigations were ever put to bed and only
resurrected because of Mr Wells' attempt to discredit
Mr Gama or because of an attempt to prevent Mr Gama
from being appointed as GCE of Transnet. On the
contrary, the investigations were expressly pessed on
by Ms. Ramos in her capacity as out-going GCE of
Transnet to the Board and the Board then proceeded to
place the responsibility for further investigations in the

hands of its Executiva.

There can be no quarrel with the Board's delegation of
its authority to investigate, consider initiating
disciplinary proceedings or consider the possible
suspension of Mr Gama to Mr Wells prior to 20 July
2009 when Mr Gama for the first time claimed that My
Wells had an ulterior motive for proceeding against

aim.  This is because the Board and Mr Wells had been
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acting in terms of the long existing delegated authority
contained in a 2004 board resolution. Moreover, the
authority of Mr Wells to sub-delegate these powers to
another was on the face of it, pursuant to the same

2004 board resolution.

{e}  Both a sub- committee of the Board as well as the full
Board have supoorted the decisions taken to proceed

with disciptinary charges and to suspend the applicant,

[100] 1proceed to consider whether the facts support the apolicant's
challenge to the delegation of avthority to M Maharzj on
constitutional or common law grounds {arising either out of

principles of corporate governance or contract).
CONSTITUTIONAL CHALLENGE

[101] Mr Nixon on behalf of the applicant contends that the
delegation of authority by a person who is tainted itself taints
any steps taken by the delegated functionary. As |

understand it the constitutional challenge goes o a

gl
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perception of bias based on an inferpretation of the
constitutional principles governing public administration set
out in sections 195(1) and {2){b) of the Constitution,  The
contention that Mr Wells has exerted undue influence over the
Board itself or a sub-cormmittee of the Board extends the
perception of bias to the decisions hitherto made by thern as
weil. It, however, does not extend to the peint that the full
Board cannot now disabuse? its mind and reconsider the entire
matter since this is effectively the order soughi by the

appticant.

The SCA in Zuma supra at paras [38] - [38] confirmed thres
principles.  Firstly, that a faflure to comply with a
constitutional or statutory requirement rerains justiciable
under the principle of legality, irrespective of whether or not
PAJS applies. Secondly, actions in the realms of inftiating
charges against a person are not wrongful merely because it is

brought for an improper purpose.  Finally, in order to offend

the requirement of legality there must, iIn addition to an

o
i

m}

B

152



[103]

[104]

[105]

~ By .

improper purpose, be a lack of reasonable and probable

grounds to support the decision taken

1 have set out ine Tacts in considerable detail. In my view
reasonable and probable grounds exist for supporiing the
decision to institute disciplinary proceedings and to suspend

Mr Gama,

it should also be bormme in mind that the disciplinary
proceedings are to be conducted before an independent

professional, and suitable skilled person.

| wish to make it clear that my decision does not in any way
suggest that Mr Gama may be found to have been property
charged. He is clearly innocent until proven guilty and he has
set. out comprehensive reasons as to ‘why the charges are
without merit. Nonetheless, as with any competent decision
to initiate charges, it remains based on reasonable grounds.
The requiremenis of accountable governance requires a

proper and expeditious ventitation of the issues.
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[108] 1t was alsu contended that the decisions taken breached Mr

Gama's constitutionel right to dignity under section 10 of the
Constitution. In my view, the fact thet a person faces
disciplinary charges of misconduct inevitably affects his or her
dignity. The applicant accepts that such an infringement is
the inevitable consequence of any competently browght
charge. lt, however, appears that the applicant’s contention
goes to the thning of the decislons taken, bearing in-mind that
he is a contender for the most senior position in possibly the
largest State-owned corporation. Again, provided the
reguirements of legality in the process of bringing disciolinary
charges and in suspending Mr Gama are met, the invasion of
dignity is a necessary, reasonable and accepted consequence
and a constitutionally sound limitation under section 36 of the

Constitution. Moreover, the constitutional value of

accouniability addressed in the SA Association of Personal

Injury Lawyers case supra, should not be overlooked in

halancing competing constitutional interests.
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[107] There is also no case made out of perceived bias that can

1108}

affect the legality of the process, Much iess that of
institutional bias. Ses Presidsnt of the Republic of South Adrica
v South African Rugby Foothsll Union 1989 (4) SA 147 LY at
paras (48] and {481 Sager v Smith 2001 {3} BA 1004 (8CA) at
pares [18] and [17] Council of Review, South Afvican Defence
Force snd othaers Monnig and others 1882 {3) SA 482 (A}
Swariz NO and Others v Watlach and Another (WLD Case no,

15422/97, Judgment on 4 February 20025, | also refer to this

aspect laver.

Accordingly, a case has not been made out for a valid
constitutional chalienge to the legality of the decision to
delegate or any other element of the process upon which the

applicant has sought to rely, even tangentiatly.
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CORPORATE GOVERNANCE AND OTHER COMMON LAW GROUNDS
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fn my view Mr Gauntlett and Mr. Pretorius, on behaif of the
various respondents, are correct in their respective
subrnissions that such a case has not been propeily made out
ion the founding papers. There s no evidence of an implied
term nor has a case been made out of some infraction of 2
corporate governance principle either in retation to delegation
of power or in the competence of the person who has been

delegated.

The furthest the applicent has gone is to content that Mr
Maharej is under the influence of Mr Wells, that there is a
perception of bias that taints the entire process (i.e. a form of
institutional bias) or that Mr Maharaj is too junior Lo take the

decizions,

For the same reasons expressed earlier, | am satisfied that Mr
maharaj had the necessary authority. Furthermore, the mere
fact that Mr Wells delegated his powers to Mr Maharaj cannct,
without more, taint the decision taken by My maharaj. There

is no evidence placed before me {o suggest that Mr Maharaj
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exarcised anything other than an independent decision-maling
power notwithstanding the  allegations, that are realiy
conclusions  without adeguate foundation, made W  the

contrary and which | mentioned eartier,

i am fortifled by the decision relied upon by Ms Pretorius of
Bulla v Akhawarray: MEC Finance, Northern Cape Government
[2004] 3 Alf S4 693 (NC) at paras 4,5 and 23. 1 respectiully

adopt and apply the position stated by Olivier J in that case,

| have had some difficulty insofar as Mr Maharaj took the
decision to suspend Mr Gama. Although Mr Mahara] and Mr
Gama are at the same level of seniority (according to the
respondents} the question of Mr maharaj's competence to take
a decision that is intrinsically concerned with the pperational
requirements of Transnet and s continued ability to function
properly may have raised concerns. However, the applicant
did not suggest that Mr Maharaj lacked the ability to make an
informed decision and accordingly no factual basis has been
laid to suggest tiris, Moreover, noth a sub-committee of the

Board and the Board itself had endorsed Mr Maharaj’s decision
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to suspend Mr Gama. In the case of the Full Board, this was
by way of a recorded Board resolution.  The terms of the
suspension make it clear that if the Board is so resolved it may

at any stage reconsider the suspension,

I have assumed that there are competent grounds for
challenging under commen laws review or by an application of
corporate  governance  considerations or contraciual
ronsiderations the issues rajsed by the applicant. | would not
wish this decision to be taken as an acceptance of any of the

legal righis contended for.,

In view of the facts prasented in this case, i s unnecessary lo
ronsider the legal arguments raised. | would, however,
respectfully refer to the decision of Hodes AJ in Penningfon v
Friedgood and Others [2001] JOI. 8973 (C} and his rejection of
much of the argument rafsed by Mr Kennedy on behalf of the

applicant.
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MISJOINDER

[116]

{117]

In my view the applicant improperly joined the fifth to
thirteenth respondents.  The fenth and eleventh respondents

did not oppose the application. All the other members of the

Board in their capacity as Board members did so. The costs

will form part of the main cosis order,

In my view it would be setting an undesirable precedent ¥f a
Board decision was challenged I:_>3,‘ requiring each and every
member of the Beard to elther admit or deny allegations
concening decisions taken by the Board. A Board operaies on
principles of majority rule. In many cases these decisions are
taken in closed session. Whilst there may exist exceptional
circumstances where such a course ocught to be left open to a
litigant, | am satisfied that in the present case no such

grounds have been disclosed.
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[120]

The applicant has not made oul a case for challenging the
iegality of the delegation of authority whether from the Board
or by Mr Wells to Mr Maharaj nor can the decisions taken by Mr
Maharaj be considered to be either tainted or ralse adeguate

grounds for perception of bias.

| also find that there has been an impermissible joinder of the
fifth to thirteenth respondents.  Since the tenth and eleventh
respondents have not opposed the application, §t is

unnecessary to deal with any cost issue in relation to them.

The decision | make clearly has no impact on any challenges
that are open fo the applicant under the LRA. in my view,
there are no valid challenges to the decisions taken that arise

within the jurisdiction of the High Court and which have been

raised.
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[121}] 1 accordingly make the following order:

The application Is dismissed with costs, including the

costs of the first to third respondents and of the

fourth to thirteenth respondents (exciuding the

tenth and eleventh respondents), such costs to

include the costs of two counsel.
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