UNMDER THE AUSPICES OF THE JUDICIAL GOMMISSION OF INQUIRY INTQ
ALLEGATIONS OF STATE GAPTURE, CORRUPTION AND FRAUD N THE PUBLIC
SECTOR INCLUDING ORGANS OF STATE

HELD AT JOHANNESBURG

Re:
MERVYN CARSTENS }
RAYGEN PHILLIPS 1 implicaled Perscns

NOTICE OF MOTION

BE PLEASED TO TAKE NOTICE THAT Mervyn Carstens and Raygen Phitips hereby give
notice of thelr intantion to apply on 8 January 2021 on these papers for the foliowing:

1, Candanation for the {ate filing of this application;

)

Condonation for their failure fo comply with Rule 2.3.6 and that the fmplicaled
persans have not within 2 (two) weeks of the date of lha rotice & terms of Rule 3.3

applied in writing:

2.1 To supply a written statement setting oul what areas of the evidance of Mr
Craythorne they intend to dispute and the grounds on which & was disputed
for the reasons as set out In the affidavit of Mr Mersyn Garstens annexed

herelo in support hereof;

22 Mervyn Carstens and Raygen Phillips furthermorte seek an indulgence lo flle
a supplementary wilness statement In which they eiaborate futher on the
areas of Mr Craythorne's affidavit thay dispute and the grounds on which they

diépute i

2.3 Mervyn Carstens and Raygen Fhilips were the implicated persons
furthermore seek an indulgence to file a further affidavit in respect of Mr

Torres of Gobado and his affidavit and report.
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they will he permitted fo file a statement in responze to the affidavit of Mr Peler
Bishop pursuant to a netice recelved by them on 4_January 2021 In which staternent
they will set out the areas of the affidavit they dispute and the grounds on which it is
disputed,

After Mervyn Carstens and Raygen Philfips have filad all their witness statements,
they will then present an application (o cross-examine the witnesses should the
Honouralle Chairperson of this Commission deem this te be necessary.

The implicated persans futthermore seek a directive from the Chairperson of the
Cammission for disclasura of the affidavit of Mr Bekker discussed in the affidavit of
Mr Bishop.

BE PLEASED T[j TAKE NOTICE ACCORDINGLY,

DATED AT CAPE TOWN on this the 771 DAY OF JANUARY 2021,

TO:

WemblawW3, 80 Mckenzie Street
CAFPE TOWN

(REF: RLB/ch/CARZE9/0002)
Email: rbrown@heroldgie.co.2a
Celi; 082 602 4258

Tel: 021 4684-4700

THE SECRETARY OF THE COMMISSION
Professor [fhumeleng Mozala
2™ Flagr, Hillside House
17 Empire Road
PARKTOWN
Johannesburg
Email secretary@commissionsg.org.za

Email: enguiries@sastatecapiurs.ora.za
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UNDER THE AUSPICES OF THE JUDICIAL COMMISSION OF INQUIRY INTO
ALLEGATIONS OF STATE CAPTURE, CORRUPTION AND FRAUD IN THE PUBLIC
SECTOR INCLUDING ORGANS OF STATE

HELD AT JOHANNESBURG

Re;
MERVYN CARSTENS }
RAYGEN PHILLIPS } implicated Pérsons

AFFIDAVIT IN SUPPORT OF CONDONATION

|, the undersigned,
MERVYN CARSTENS
do hereby make cath and swear that;

1. } am an adult male miner and the former Chief Execulive Officer of the Alaxkor,
Richtersveld Mining Company. Joint Venture. | reside at 13 Laurel Street,
Loevenstein, Belivilie, The facts herein vontuinad are within my own personal
knowledge and belief uniess the context indicates otherwise and are both true and

correct,

ra

Whers | make submissions of a legal nature | de so on the advice of my legal

representatives which | verily balieve to be true and correct,

3. | am deposing to this affidavit in support of an application for candaonation.
4. Thero are several areas whare | have failed to imeously take action.
LN The first of these is 1o give wrillen indication of my intertion to file an affidavit in which

| contest the areas | wisii to conlest as raised by Mr Craythorne.
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10.

11.

in his affidavit he implicates me in several areas and | do wish to formally contest
these and to advise on the basis on which | do so.

| admit that | had not done sa timeosusly.

The Notice in terms of Rule 3.3 which was received by me on 12 November 202C. In
acccrdance with the Notice | hat 14 calendar days o give nolice of this application
and to fiie an affidawit.

In response thereto 1 advised that | would be unable to do so as | was in the procass
of confesting fhe fairass of my dismissal and in this regard | instructad my attornays
of record. la forward o the Becestary of the Commlission the letter which | attach
hersto dated 20 November 2020 and which | mark "G1",

| requested an extension of time untl 15 December 2020. 1 did nal receive
response to "C1" however | confirm that in terms of the original notice 3.3, | was to

have filad my response on of by 27 November 2620,

As such the affidavit [ file herewith (which in any evenl is incomplelo), is 41 calendar
days' late. | subimit that given the enormily of the lssues in which | have been

implicated, 41 days in this conlexd is not a substantial delay.

REASQONS FOR THE DELAY

12.

13

14.

15,

16.

Firslly [ was involvad in an arditration in which { am contesting the faimess of my
dismissal which was set down for 24 and 25 November 2020 and which absorbed all
of My attention and time.

| had no time to prepare the afficlavit acquired by the Rule 3.3 notice.

Secondly the affidavit of Craytharne is enormous. There are some 326 paragraphs

and the affidavit and annexures run into several hundreds of pages.
| was simply unable to deal with thie cantents within the time ailowed.

In addition | have had an exposure incident.



17, My health is not of the best and | am currently self-isolaling which hes made

consuitation with my attorney of record, difficuit.

18, Thirdty, Ms Rayysn Phillips resides in Port Nofioth and access from Port Nolloth to
consult our allorneys in Cape Town has heen a challenge,

19, In acdition there was the interruption of the year end perfod. My attorney of record,
despite a valiant effort to try to complete the affidavit timeously was not able to do sn.

é0. In adcitlon thelr offices did close.

21. The task was made all the more difficult by the fact that the affidavit of Mr Tarres and
the Gobodo Report also needed lo be coliated and compiled. | had also, an 4 i
January 2021, received an affidavit in a Rule 3.3 notice of Mr Bishop.

22. All these affidavits are weighty and substantial and requires proper cansideration,

23 it is for {his reasan that | have Instructed my attorneys not to file the complete affidavit
we have prepared thusfar as there are several areas which require correction and

greater discussion, !
PROSPECTS OF SUCCESS
24. From the contents of the affidavit which | am able to submit at this stage, all those

allegations contained therein is ulfimately accepted by this Honourable Commissian i
as being corract, it wil provide substantial assistance and guldance and will In fact !
lead ta a tmuch lesser burden for me and Ms Raygen Phillips' implicated persons to '

discharge

24, As such | have deemed it apprapriate to limit the contents of my affidavit however |
am confident that | have much information to offer and the information and allsgalions
| intord te make if peoven carrect, will completely exonerate me and Ms Raygen

Phillips as implicated pessons.

26, As such | submit that the prospects of success are tretnendous and we should be

alowed to completed our submissions.
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PREJUDICE

27.

28,

29,

30.

31

Were condonation not to be granted there will be substantial prejudice to me and to
Ms Raygen Phillips.

The balance of convenlance must also he on our side as we are implicated parsons

and have nol heen given an opportunity to clear our name.

In this regard | can add that my services were {erminated summarily and withou! any
hearing and as such | have not had an opportunity of placing in dispute the
gllagations leveled agamnst me,

Fugthermore it 15 my intention to seek out the assistance of an exper! witness, Mr
Alan, whose testimony/affidavit t belleve will greatly assist this MHonqurable

Commission in its quest for the truth,

For thess reasons | ask that condanation he granted in respect of those items set nut
in the Nolice of Motion 1o which this affidavit is annexed, \

' A\
A i

7
MERVYN G STEf‘l >

{place) on this
day of JANUARY 2021, in accordance wilh the requirements of Government

Notices No. R1258 dated 21 July 1972 and as amended by Government Notices No. R1648
dated 18 August 1977 and R1428 dated 11 July 1880,

COMMISSIONER OF QATHS
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A
HEROLD GIE | ATTORNEYS

Celehrating F\Smﬂf excellence
Professor ltumeleng Mosala
Secretariat: Judicial Commission of Inquiry info Your Ref
Allegations of State Capture, Corruption & Fraud in  Our Ref RLB/ch/CAR259/0002
the Pubilic Sector including Organs of State Direct Tel 021 4864 4722
) Direct Fax D21 464 4871
Email: secretary@commissionsc.org.za Cell: D82 902 4258
E-Nail rbrown@heroldgie.co.za
Date 20 November 202C
Dear Professor Mosaia
MERVYN CARSTENS
1. We act on behalf of Mr Mervyn Carstens who has handed to us a copy of your three

natices in terms of rule 3.3. Our client received two notices in respect of Craythorne and
one in respect of Torres.

2. At the outset we advise that our client was employed by a joint venture entity.

3. There are two entities, one of which is Alexkor (which we confirm is indeed wholly cwned
by the South African Government).

4. The other entity is the Richtersveld Mining Company (the "RMC").
5. Alexkor and the RMC formed a joint venture. This joint venture employed our client.

6. At the outset it is accordingly ciear that our client was not employed by an Organ of State
and was not employed in the Public Secior.

7. He was employed as the CEQ of the joint venture. The joint venture is neither an organ of
State or an entity in the public sector.

8. We also advise that our client was dismissed apparently by the joint venture but was
communicated with in this regard by Alexkor under circumstances where it is uncertain as
to the basis on which they did so.

9. Be that as it may, our client is contesting the faimess of his dismissal and these
proceedings are scheduled to commence on 24 and 25 November 2020.

10. Currently all our client's energies and attention is being expended in the preparation for
those arbitration proceedings.

11, Accordingly our client is unable to properly deal with all of the issues he is required to deal
with in terms of your notice in terms of rule 3.3.

Wembley 3, 80 McKenzie Strest, Cape Town 8001 m
Docex 52 Cape Town, PO Box 105 Cape Town BOG2 South Africa

Corperate & Commeclal, Emptoyrient 4 Public, Famiiy & i 1, Insal £ i Rescus, | , Litigatton & Dlzpute Regolution, Pensien & Flnanc|al Services, Personal Infury,
Peaparty, Wills, Trusls & Estates

RIRECTORS: Shekesh Sirkar BA LLA (Chairmua), Plecre 1 Haux BA LLE HonsB {Shief Exaouilve), Linda Jordean BA LLB P53 Dip Tex Law, Mailie Varmaulen 8 Rek [Aag) LLB, Rickard Brawn BA 118, Reusl Fourla
&Cvm LLE, Kerln MacKenzie BMus Mitus BIroc LLB LLM, datamy Klorck BA LLE, Kaamilsh Pauise B Son Sa LLB, Ashlay Meyar LLB, Aeshe Jaga BA LLE, Pals Sulih BCoin LLB, Tanyn Giavenor LLB, PRACTISING
CONSULTANTS: Rlchard Moflal BA LLB, Peler Javis BFrae, Hanry Slubbings BA LLD GOMEULTANT: (evia Lotz SENIOR ASSOCIATES: $us Maldu B S0 ¢ LLE, Paler Michaels @ Soe Sc LLB, Anfa Haupl BA LLB,
Juimé-Lee Jucoba LLB ASSOGIATES: Lulama Lubeta BA LLE, Feideel Patkar B Sot 3¢ LLA. Marvin Polasaen LLE, Carley Sauls 4hB FIKANCIAL MANAGER: Hany Dusret Prafeqaionsl Asobunlant {SA)

Herolt Gis & Breadhesd Ino. Rag, He, 195000221121



Professor tumeleng Mosala let 20Nov2020

12. It is our client's intention to do so fully however the fiming of his abkility to do so is being
severely constrained.

13.  Accordingly we place on record that our client will be submitting written answers to the
aliegations levelled against him however he will not be able to do so within the timeframes
suggested by you in your notice. :

14, He will also raise the preliminary issue concermning the jurisdiction of the Commission over
a joint venture.

156.  Qur client relishes the opportunity to clear his name and requires a short extension of time
to be able to do sa.

16.  Our client will accordingly make whatever submissions he needs to make on or before 16
December 2020.

17. In the interim, we kindly ask for an extension of time to make a final decision as to the
contents of your paragraph 7. We request an extension until 15 December 2020 to make
a final decision in this regard.

18. We ask that you kindly acknowledge receipt of this correspondence to you and further
advise us of the outcome of our request for an extension of time.

We look forward to hearing from you.

Yowra faithfully
B LD GIE

)

Director

cc Advocate André Lamprecht
Email: secretary@commissionse.org.za

cc Shapnon van Vuuren
Email: secretary@commissionsc.org.za

cC Rachel Niewenhuis
Email: RachelN@commissionsc.org.za
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UNDER THE AUSPICES OF THE JUDICIAL COMMISSION OF [NQUIRY INTO
ALLEGATIONS QF STATE CAPTURE, CORRUPTION AND FRAUD N THE PUEBLIC
BECTOR INCLUDING ORGANS OF STATE

HELD AT JOHANNESBLURG

Re:
MERVYN CARSTENS }
RAYGEN PHILLIPS } implicaled Persons

AFFIDAVIT ~ MERVYN CARSTENS

[, the undersigned,
MERVYN CARSTENS
do hereby rmake oath and swear that:

1. | am an’ adult male miner and the former Chief Executive Officer of the Alexkor,
Richtersveld Mining Company, Joint Venture. ! reside at 13 Lswrel Street,
Loavenstein, Bellville. The facts hereln contained are within my own personal
knowledge and belief unless the context indicates otherwise and are bath ue and

correet.

2. Where | make submissions of a legal nature | do so on the advice of my legal

representatives which advice | verily believe to be true and correct,
3 1 am deposing to this Affidavit pursuant to a Natice in terms of Rule 3.3 of this

Honourable Judicial Commission to answer allegations levelled esgainsi me by a

certain Mr Gavin John Craythorne.,

Page 1 of 18




4, On 4 January 2021 | received a further notice In respect of fr Petor Bishop, The
time avaitable to me did not allow for me to respond to the afiegafions he has
raised. | will do so and will seek to file an affidavil in response thereis as soon as |

am able to.

5. In additlon | have received a Rule 3.3 nolice in respect of the Gobode repe:t snd Mr

Torres. ! will also be responding thereta.
6. Time however did not allow for ihat response to be completed.
MISSING DOCUMENTS AND AFFIDAVITS

7. I have nol recelved any affidavit by Mr Dekker and as such, will fizst neaed to receive
this affidqvit 1o complete my responsa to Mr Bishop's affidavit,

8 In addition, | have not received all of the antexures referred to by Craythorne,

Q. | have, most imporantly. not heen able to complete my respanse o Mr Craythame's
affidavit. | will do so in the week commencing 11 January 2021,

STRUCTURE

10. Firstly | raise certain preliminary lssues which must first be delermined as such
determination wilt set out the basis on which this Hanourable Judicial Commission
has jurisdiction over what Is in essence an entity which is not part of tha Public

Sector and is not an Organ of State.

i1 It is however necessary to sketch same of the background cantext e this affidavit

which | de in part as part of the preliminary issue | raise and on its own,

12, { am Joined in my response by Miss Raygen Phiflips who has Ekewise received a
Notice in terma of Rule 3 3 in respedd of Mr Craytharne.

13. For ease of refererce she will be compiling her own affidavit however diss Philiips
and | ha-'.:e in essance "teamed up” in thal we have bath appointed the same sel of

attorneys to reprasent our inlerests, which are aligned.
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14.

| now raise the following preliminary issues:

PRELIMINARY |SSUES

15,

18.

17.

18.

19.

20,

29

Given the fact that | bave not receivad all the relevant information, | musl reservs
for myseif the right io supplement ihis affidavit. | however file this affidavit so as not
to delay the matter, even though It Is incomplete,

Section 239 of the Constitution of the Republic of South Africa, Act 108 of 1598
defines Organ of State {o be :

"a) & Dopartment of Stale or administration in the Natiunel, Provingiat or
Looal Sphere of Governments, or

), any other functlopary or Institufion —

fi) exercising a power of preforming a funclion in farms of the
Constitufics or a Pravincial Constitution; ar

fii) gxercising a public power of performing a publlc funclion in terms of
any legisialion, but doss nol includa a Gourt or Judicial Officer®

Alexkor Is a State owned company, the shares of which are hald in the name of the
Ministar for the time being of Public Enterprises, currently the Honourable Pravin
Gopdhan,

The Richtersveld Mining Company 1s & private company and falls outside of the
pubiic sphere,

Alexkor and e Richtersveld Mining Company, pursuant le a successful fand clalm
by the Richtersveld cornmunity teamed up and formed a Jaint Venturs.

The Joint Venture was established in terms of a Court Order which alsa
incorporated a written Deed of Settlernent congluded between the Richtarsveld

community, Alexkor and the Government of the Rapublic of South Africa.

A Poaling and Sharing Joint Venture ("PSJV'"} was establishad pursuant 1o the
Court Crder.
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22.

23.

24,

25,

27.

29,

30.

32,

a3.

The terms of the Court Order and written Deed of Setflement was that the
Richtersveld Mining Company {"RMC") and Alexkor S0OC wotld form a Joint Board
of the PSJYV.

The interim Joint Board of the PSJV then passed a unanimous Resolution which
was signed by both parties.

in terms of this unanimous Resoluticn the relationship belween the pariies in the
PSJV 18 governed by ihe Deed of Sattlement and unanimous Resatution.

The overall supervision of the activities of tha pooled operations vests in the Joint
Board which is comprised of thres members of each party {Le. 3 from Alexkor and 3
from the RMC). '

The Marine Mining assets and rights belonging o Alexkor 80C and the Land
mining rights bafoanging to the RMC, were placed under the control of the Joint
Board of the PSJV in terms of the provisions of the Deed of Selilement and the

unanimous Resplulion,

Alexkor as a State owned company has its own Board and s a Stats owned

company.

There Is no question that it falls within the jurisdiciion of thls Honourable Judicial

Commission.
I however was amployed by the PSJV,
Al no stage did the PSJV exarcisa any public powers.

AL no stage did anything which was done by the PSJV constitule administrative

action.

Under the circumstances | submit that the PSJV falls outside of the Public Sector
and accordingly beyond the jurisdiction of this Honourable Judicial Commission.

Organs of State all need to be audited by the Auditor-General. When the Auditor-
General was asked to conflrm whether the PSIV were required to be audited by his
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34,

35.

38.

ar.

38.

39

office, the Auditor-General sent a lefter confirming that his office did nol need to
audit the PSJV. 1 attach thal letter as annexure "MC1" hereta,

Al no stage was | an emplayeae, a director, a member of, public officer of or in any
way, shape and form, par of Alexker 8OC.

From fiime {o tme | was asked to make submissions o the Alexkor Board and to
provide information.

Other than that | did not form part of Alexkor,

| accardingly ask for a determination from this Honourable Judicial Commission of
Enguiry that:

37.1  ihe PS4V is nol an Organ of the State or a State-owned entity;

37.2 the allegations, such as they are, which have been lavelled against me have
peen levalled against me in my capacily as the Chief Execttive Officer of an
entity thal falls outside of the public service and oulside of tha Jurisdiction of

this Heomourable Judicial Commission's tesms of referance; and
37.2 | be completely excused frem having to answer anhy of the allegalions
ievelled against me by any person herein in ralation to my role as CEO of

the PSJV.

Out of an abundance of caution however | will nevertheless proceed to complete

{his affidavil np the basis as sel ot above with full reservation of all my rights and -

under proiest.

My protest in this regaed is that [ was employed as the Chief Executive Officer of an
entity which falls ouislde of the terms of reference of enquiry of this' Honourable

Judicial Commission,

CONSPIRAGY

40,

For the sake of good record, | deny that

A
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40.1  there was a conspiracy (o capiure Alexkor;

40.2 [ there was sugh a conspiracy, then:

40,21 1 was not aware thereof, and
40.2.2 |did not participate therain;

A40.2.3 al all material limes 1 was an employee of the PSJV.

BACKGROUND f

41,

42.

44,

485,

48,

a7,

The stadting point of my affidavil is section 217 of the Constitution, Act 106 of 1696,
Section 217 deals with procurement howaver it is fimited o procurement by an
Organ of State in the National, Provincial or Local sphare of Governmant or any
othier institution identified in National legisiation.

The BSIV falis outside of this definition,
As [ understand i the Public Finance Management Act No 1 of 1898 as amended

by Act 29 of 1838 together with the Municipal Finance Managemsnt Act Mo 56 of
2003 was promulgated to largely regulate public finances, in particuiar procurement,

} also undersfand that there are various directives issued by the Department of

Nalional Treasury to manage supply chain management,

It is however so that nopa of this applies o the PSJV. | readily concede that the
PFEMA and the National Treasury guidelines da apply tc Alexkor.

In thesc submissions | will refer to the aforegoing concerning the appiication of
Section 217 of the Conslitution, the PFMA and National Treasury's supply chain
management guidalines to highlight the fact that the forensic Investigators Gobodo
and Mr Craythorne have all misdirected themselves as io the application of
procurement and the dppointment of service providers in the Publlc Sector as

opposed to the private sector.

Thia is a ceniral issue In these submissions and the contents of my affldavit as well

e

as the affidavit of Raygen Phillips. As will be demonsfrated hereundey, the vast VJ
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ag,

49,

54,

majority of the allegations levelled against me will need to be recorsidered in the
light thereaf.

I annex herele and marked "MC2" the Deed of Setllerment referred to above which
Deed of Setllement is dated 22 Aprit 2007 as well as the unanknous Resgolulion
which was signed on or ahout 31 August 2007 as “MC3".

These documents ars central ta my submissions as they form the framewecrk of the
PaJY.

ln lerms of the provisions of the unanimous Resolution, the markeling of the
precious stones (diamands) produced from the pacied operation areas is the
resnonsibility of the PSJY Board,

During 201272013 the view of the Board and Management of the PS4V, was 10
strategicaily changs its operation to leverage off its position as a armary groducer

of diamonds to also participala in the post extraction treatment, processing and

baneliciation of the diamonds as this would deliver additional benefis io the PSJV.

| pause to also point out that the previous service pravider, Dizmond Maketing
Cansuitants, was appainted by the Alexkar SQC Board (prior to the PSJV being
established} without following any due procoss in terms of the PFAA. They were
simply appointed unitaterally hy tha Alexkor Board prior to the tand claim by the
Richtersvetd community having been settled In the manner it was. § point out the
irany that the sea mining contractors at that stage did not object o their
appointinent outside of the PFMA by Alexkaer, which was subjact o the PFMA as it

was most certainly part of the public secter,

There was also na wrilten agresmant between Diamond Marketing Consuliants and
Alexkar, :t furthar point out that despite a diligent search by myself and the
Company Secretary, Ms Raygen Phillips, we were unable to locals any wrillen
agroament between Diamaond Marketing Consultants {Pty) Ltd and Alexkor. To the
best of my knowledge and helief, such written agreement does net exizl This was
the situation that the Board faced at the time of them makling the sirategic declsion

to focus on post-minerai extractian treatment, processing and beneficiation.

Ms Raygen Fhillips will sign a canfirmatory affidavit in this regard.
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56.

&8,

Accardingly a strategic decision was made by the Board snd miapagzment of the
FSJY, not just for the PSJY o appoint anpther service provider lo conduct the

valuation, marketing and sefling of diamonds bul \o rather also seek lo appoint a
semvice pravider wha would come up with innovalive solutions to ensure that the

PSJV was able to benefit from the past extraction treatment of the diamonds.

A request for proposals was published, a copy of which 1 annex hereto marked
"MC4", At the outsel | da apologise far the poot copy thereof, | will crndeavour to
obtain a clearer capy and place it befare thls Honourable Judiciai Camimission by

way of 4 supplementary affidavit.

Annexure "GGHO" w the affidavit of Craythorne however does incllida this rerquest

for prapasal wiich was numharad REFPPO2M4,
| wish to highlight the following extracted from the first four paragraphs of "MC4™

“Althorigh thare fs considerable scope for the ongoing expansion of the
aarnings and job crealion itmpact of the cufrent diarond mining achivities, the
Departmant of Fulflc Enterprises has stipidated the need for Alexkor to
davalop and Implerment a strategy o introduce viable and ecopomically
suslainabla aclivities fn tha Richlersveid that extand beyond primary filingrals
axtraction aclivity. Tha pas! minerals exiraction (PME} lreatmani, processing
and henaliclation industries aro broadly defined as any andfor diverse
industrial minarals piocessing ackivify exlending across the various stages of
vafue chain heneficiation fncluding manfacluring production of final
consumer products.  Banaficiation entails tha trapstormalion of the mineral
(or & combination of minerais) to a highor valug product, which can elther te
consumed locelly or exportad, The tenm is used inter-changeahly wilh valie
addition. The development of the PME service seclor is considsred o Key
proposition thal will ensura addilanal economic banefit for the communities
that raly on the prinary extraction aclivily for the sconomic survival, This is
captured Jn e Minarals and Patiolatim Rescurces Devefopmant Act
["MPRDA Y to facilitate amang objectives, the davalopment of peripheral and
value agding activities that will ensure an esoncmic life for the Richtersveld
bensliciary communities beyend thair anticipaled life wilth tha mine {ourrently
astimatad to be between 10 - 20 years,”
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58,

80,

81,

62,

63.

68,

From the aforegolng it is significant that it is the Department of Pubfic Etterprises
which has stipulated the naed, not for the Joinl Venture, but rather for Alexkor to

develop and implement a sirategy to nroduce PME pracessing and haneficiatian.

The PME focus of the lender was accordingly faramast in the minds of the Beard
members of the PSJV.

Interested companies were requested to submit writtan expressions of interast to
participate in RFPO3/14.

The PSJV received 9 axpressions of interest from 9 different companies shawing
interest.

All 8 companies were acoordingly invited to attend the briefing scssion at the mine
on 13 Novermnber 2014, Of the 9 who expressed an inlerest anly ¥ companias
attended ihe briefing session.  After the compulsary biiefing session, the 7
campanies were asked to present inhavative wrilten praposals for enhancing the
revanue of the mine thraugh marketing and post minerals extractien treatment for

the procéssing and beneficlation of diamonds extracted in the Richtersveld,

The clear intentlon of the Baard was for tha PSJY to leverage its pasition as a prima
praducer of diamonds to particlpate in 1051 minerals extraction treatment,
processing and beneficiation of its diamand praducts {o deiiver additionaf benetits to
fhe PSUV.

Al the time a company by the name of Gamirg Advisary Services (“GGamira”) led by
Deven Pather was providing sther advisory services to the PSJV especially around
comrmitity involvemant and engagement. Devon Pather happens ta be married tg
Heather Sonn. Heather Sonn was involved in the communily engagement aspects
of the wandate. To the bast of my knowledge and belief, Heather Sonn is 2
sharehoider and plays a limited role within Garnire, however with this paricutar
instruction to Gamiro, we did not deal with Heathier Sonn at alt but rather with Mr

Devon Pathar who provided the services contracted for,

On this issue we did not deat with Heather Sann. | am personally aware that ehe is
married to Devon Pather and is presumably a sharsholder within Gamiro and from

Page 9 of 1
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67

68,

69,

70.

7t
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73.

74,

75

time to time does play a role in the advisory services however in this particular
exnalisnce, she did not.

This is ane of the hallmarks of the attention seeking nature of the allegations made
by Craytharne.

With the agreement of lhe PSJY Board, Gamiro was then asked to condugt the
evaluation of the bids.

This was pursuant o their mandate being exiended 1o include the evaluaticn of the
7 bids.

| pause {o paint cut that there is nothing unusual in appointing a thitd party to
pedarm the hid evaiuation funclions.

This might be unusual in terms of the PFMA and Nalional Treasury SCM guidelines,
hawaver for an entity falling outside of the Public Secter and whicn s not an Organ
of State ar a State owned company. this is no! unlsual. | also again refer, in this
context, to "MCH" hereto {a capy af an email from the Auditor-General confirming
that the PSJV falls oulside of the putlic sector and accordingly is not subject to an
audit by tha Auditor-General's Office).

Thate are no restraints or constraints in this regard on the PSJV appointing Gamire

{0 perioﬁm the evaluation funclions.
Three companies were short-fisted.

Scarlet Sky Investment 60 (Ply) Limited with registration nuimber 2008/002867/G7,
CS Dhamonds bearing company registration number 2008/012888/07 and Diamond
Peallsation (Fly) Umtted trading as Fusion Allornalives and bearing comparty
registration number 2010/000815/07.

These three shor-listed companies were then all invited to make further
pfesentétions to the PSJV Tendsr Cammittes which was comprised of P8IV Board
members. | attendad i an ex-officlo capacity but was not a veling member, as did

Ms Philfips, | can confirm that Ms Kellerman also altended pul nol as a voting

/ )
member. \{p\&
0
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79.

B0.

81.

82.

g3.

84,

Of the thrae campanias who presentad o the PSJV Board, 881 presented the most
innavative solufion. :

I pause to poini out that much has besn made in this maiter by both Mr Craythoine
and by Gobada of the tact that SSI was permitied to "aller” its propesat.

The FGJV Board In RFPU3/2014 expressly asked for the PME ftreaiment and

beneficiaticn to be the focus of any proposals,

The PSJV as part of its sirategic planning did not wisnh 1o once again appoint 2
service pravider to conduct evaluation, marketing and selling of diarnonds but also
ta participate in the past mineral exdraction treaiment, processing and beneficiation
of its diamands te deliver additional heaefits to the PSSV,

Fram my vantage paint, { can confirm that it was a major focus of the PV Beard

that there be the PME treatmen!, processing and beneficiation of the diamonds.

in s regard the prosentation and proposal from SS! was the most innovative of

the three cormpanias who presenied their bids.

if one is consirainad by lhe precepts of the PFMA and the National Treasury's
supply chain management guidetines, a changed proposal will require a re-

advartlsing amongst a whole host of other red tape.

As the PSJV fell qutside of the public service, It was able to nimbly sleer ali of the
companies 1o facus on tha PME reatment, processing and beneficiaton of the
diamonds produced. In the private sector, which in essence the PSJV was in, ihis
Is not tinusua# and mast importantly does not constiute a contravention of any

Matianal or Provinglal legisiation.
Subsequent to the presentation by SS81 on 11 December 2014 1, in iy capacity as
CED, was instructed ta obtain dlarily on cerain of the proposals made by 88l The

clarity and confirmation tequirad inchuded the foilowing:

84.1 upfront guarantee of funding available,
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85,

88

87

88.

8%,

1.

92.

84.2  what the number of commupity members to be lrained In cuiting and
polishing of diamonds was to be:

84.3  the local beneficlation strategy;

4.4 unequivocal undertaking that the mine will benefit from the post mineral

extraction treatment processing and beneficiation of diamonds,
Fwrote to 85! to request this infarmatian.

On the 15 December 2014 Scarlet Sky through Mr Daniel Nathan submitted the
requastad information,

After the information was shared with the Tender Commitiee members, 581 was
then conditionally approved as the successful tenderer subject 1o a due dijinance
and verification process beihg conducled.

As tte CEQ | conducted the due diligence exercise which was exiensive, | anpex a
copy therzaf as "MGE". i

The verification exerciss however was outsqurced to the Cnief Legal Oificer of
Alexkor, his Zarina Keallertnat, who had attended the Tender Commlitee meciings
hut was nat enfilled to vate. | annex hercta markad "MC8" her email discussions

with Danfel Nathan

On 29 January 2015 the Oue Diligence Repart was finalised and circulated to alt the
Foard members except for Mr Ouncan Kolrabi who on 27 Japuary 2016 had

resigned,

After the Board aonsiderad the Due Dlligence Repant and the Verificalion Repoit,
S8{'s appointment was ratified by means of a round robin Resolution.

Cn 1 March 2015 S5 was informed thal they were the successiul bidder and that

the tender was awarded fo them.

Al other unsuccessful bldders were informed that their proposals were

unsuccassiul,

Page 12 of 18
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g4,

95.

g8.

99.

100.

104,

102,

103,

| pause ta paint aut that central to certain of the allzgations levelied against me in
the Gobiado Report as well by Mr Craythorne is that | advised and misreprasented
to the Board that the due diligence and verification exercise had heen complated

under circumstances where it was not.

As | have set uut above the due difigence exercise was mosi definitely completed
as well ag the verification exercise.

My Repoart in this regard is annexed herelo marked "MCH".

With the 2016 tander | can canfirm that no due diligence exercise was conducled as
SSI was once again the preferred bidder  Given the fact that a due diligenco
axercise had previously beon conducted n 2015, the Beard did not deem it

necegsary to conduct a second due diligence exercisc.

In addition, the Board was able to gbserve S8l's suczessfu! managing of the

process during the previcus 12 manth months of the first Tender.

This was palnstakingly explained by Raygen Philips to Gobode investigators
hawever lhey completely mistnderstoad the information she was supplying to them,
She has signed a confirmatory affidavit confirming that she advised the Gobodo
representalives aof this fact,

it is however my beliaf that Gobode delibsrately ignored this evidence as it tended

to place me in a mare favaurable light.

Fwill return to this particular issue whore it Is raised in tne Gohodo Report by My

Tarras,

As can be seen from "MCS5" a due diligence exefcise on $S8I was most definitely

conductad in respect of the RFPO3/14.

| acoordingly expressly deny, wherever it is repeated, that | miscepresentad to the
Board that the due dililgence exercise had been done under ¢ircumstances whatea it

had not. The due diigence exercise was most definitety done.

Page 13 of 18
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104,

As further confirrmation of the fact that the due diligence exercisa was done | submit
hareto marked "MC8" a copy of the Report dated 29 February 2016 by the Audit
and Risk:Gommittea of the Alexkor Board which Report was submitted to the fhen
Honouratde Minister Lynne Brown of the Departmant of Public Enterprise, | refer
specifically lo the entries for 29 January 2015 and 27 February 2015 mantioned on
page 7 of the Report. “MCB" is alse useful as it sets out the chronology of the
evenis as it unfolded,

CONSPIRACY

105.

1086,

107.

108.

109,

{, in my capacity as the CEQ of the PSJV and in my persanal capacity, ¢an confirm
that | was not aware of the existence of any schemea or censpiracy to caplure
Alexkaor, :

If there was indeed such a censpliracy, | can confinm thal neither § nor Ms Phillips

was awara of it or participated in it.

Whataver 1 have done during my ienure as an employes and CEQ of the PSJV,
was done by ms in good faith, to the best of my abilities and In furtherance of the

slrategic objectives as communicated lo me by the FSJV Board.

} also relied on advices which was given to me by Ms Kellerman, the Chiel Legal
Offiger of the Alexkor Board who from time to time was seconded {o assisted the

PSJV Board with legal issues,

| had no reason to dishalleve the advices of Ms Kellerman and 1 can coniirm that

ihe PSJV Board also relied on har advices.

SELF-INTEREST MOTIVATIONS OF THE EQUITABLE ACCESS CAMPAIGN ("EAC")

110,

111,

Craythorne is a Foundlng Member of the EAC which has as its stated aim to enter
into an agreement with Alexiwor after Alexkor has divestad itself of its invalvement in
the PSJ\{.

it Is then the vain glorious hape of the EAC that Alexiwr would then in turn enter into
an agresment with them in terms of which they in turn would market and seli their

Page 14 of 18
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1186

17

118

119

120.

own dianmords and retain 85% of the value of the sales with 10% being refurned to
Alexkor snd 5% returnead ta the community.

This | submit, would senstitute theft of the community assets.

The EAC seif-intarest campaign has at its core a desire to acquire the marine
assels of the PSJV. In {his regard, it is not dis-similar to the Questco documant

which also wasa proposal {o purchase the marine rights.

As such the EAG and Craythorne, in particular, wishes to grocure the sea wining

assets of Alexker to the exciusion of tha Richtersveld community.

Even if Alexkar wished to enter imo such an agreement, what the EAC consigtenlly
chaosas to ighore {5 the provisions of the unanimous Resolution and the Deer of
Seltiement which requires of Alexkor 1o evantually depart from mining activilies in
the Richiersveld and when it daes so, to offer the sea mining rights to the RMG on a
praferentiat 1fght of first refusal basis as set out in clause 16 of the unanimous

Resclution “MC3" hereto.

The EAC lad by Crayihorne in its various forms has for decades baen pursuing this

agenda without any success,

Through Mr Craythorne who |s not even a conlraclor, thess efforls will continue to
be refuted as it is designed to benefit only the few marine conlractors and ot the

wider community of the Richtersveld.

When ene considers further that most of the marine conlraclors have bean mining
the sea bed for several decades and had started at a tims when local members of
the Richtersveld cammunity were yacially excluded from feasing mining rights, the

issue becames even mare complex.
Itis far this reason that | desaribe these efforls as a vain glotious hope.

The submissians made hy Graytnorng in particutar and the information provided to
the Gobodo investigators have all been motivated by this purpose, which would
require of Alexkor to acl in contravention of the Deed of Seliement and the

Unanimous Resotution,
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121.

122,

Were Craythome to achieve his self-serving aims in this regard, 1t will be to the
detriment of the Rishtersveld community.

This bas however not deterred Mr Craythorne and his foflowers at all.  Craythorne
has besn hailed as a brave whistleblower however he is not. He is motivated by his
own self serving greed and self interssts which are not o

AD HOMINE ATTACKS

i23.

124.

125.

126,

128

129

Part and parcel of the EAC has heen a campaign to depigrale, insult and defame
anyore who dares {a oppose and point out to Mr Crayihorme that he wiilt not be able
Yo achieve his stated goal of acquling the marine assels of Alexkor undet any
sircumstances, other than in terms of clause 19 of the Unanimous Resolution
MCE" hereto,

P will seek demonstrate af the gonclusion of my supplementary affidavit that there is
no merit to the allegations levefled against me and agalnst other employess of the
PSJV in particular Ms Raypen Philiips,

The affidavit of Craythome is littered with bald allegations with no evidence
whaisoaver,

He leaps o conclusions and In many other places draws suppositions from

information which is so disparate that they hardly maks sense.
in addition 1o his campaign and the EAC campalgn of villfylng Ms Raygen Phillips
and myself, as part of his zims and objectives to obtaln the sea mining rights of

Ajexkor, he has fornented and stoked dissent amongst the marine contraclors.

This has gone on o such an extent.that both myself and Ms Philips have both

“separatefy raceived death threals.

A death threat was affixed 1o the notice board of the local Spar in Pori Nolloth in
which our lives were threatened. A capy of the death threat as well as a transiation
by Ms Raygen Fhillips Is annexed herelo marked "MC7" and “MCB", in addition My
Craythorne was observed affixing to the PSJV notice board, misleading information

Page 16 of 18
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130,

132.

133

which { beligve led o the death ihreats against mysell and Ms Phiilips as set out in
"MCS" and “MC10"

This resuited in the PSJV aitarmeys writing to Mr Craythorne and a copy of tueir
fatter daled 18 October 2017 as welt as my letier fo Mr Craythorne cated 1%
October 2017 is annexed herela marked "MC11",

Foar thasg and olher reasons, defamation proceedings were instituted against
Craythorng by me amongst others,

The Eoard considered the cefamation malters and took a principled decision tha
given {he irretrievable breakdawn i the relatianship and the outrageous allegations
made by Mr Craythorne amengst atherg, that four of the coniractors and their
significani role players, as a result of these and other unlawful activities, would not

have their contracts renawed.

When regard is had to the absalite Hes and defamation contained In inter alia the
natice bdard attachment by Mr Craytharne, it is nat difficult to understand why !
supporled the declsian to Institute defamation proceedings against Mr Craythome
and oiners | did recommended to the PRIV Boarad that they not tenew thair mining

cantracls, However, my recammendalion in this regard was nof without just cause.

BEE REQUIREMENTS - (THE PROVERRBIAL LOG IN MR CRAYTHORNE'S EYE)

134

ir Craythorne, gven the fact that he is a while male, has decided, that ta ensure
that he at least receivas some Black Econamic Empowerment points, lo place his

mining contract in tha name af his daughtar. {n additian, a third parson of colour

A3 such, he is nat a mining cantractar and he is not a shareholder of his daughlers

mining company which holds the ficence. He operates through them,

There is however o derying that he has extensive experience as a diver in the

industry.

."-“. '
Page 17 ol 18 A)\/\

4



147, I nows turn {o the cantents of his affidavit. {3 pause at this stage and wiil shortly file
supplementary affidavit.}

acknowiedged 10 me that he knows and understands-he contents of this affidavit, which
affidavit was signed and sworn to before me, in my presence at {place}

on {his day of JANUARY 2021 in accordance with the requlrements of
Governmenl Motices Mo R1268 dated 21 July 1872 and as amended by Government
Notices Mo, RAB4E dated 19 August 1977 and R1428 dated 11 July 1880,

COMMISSIONER OF OATHS

Page 18 of 18
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From: Wessels,Carl {SM) [mailto:Carl@agsa.co.za]

Sent: Monday, [8 June 2018 10:33 AM

To: Goche, George; Ndimande,Chawulani (SM); Fungai Muvaki
Subject: RE: Emailing - OpinionPSIV(2).pd{

Hi Tcam,

Hi Team. The short answer was “no” the PSIV is not subject to the PIFMA..

The PC’s opinion was accepted as final,

Carl Wessels

Senior Manager - Mational E « Auditor-General of South Africa

Tel: +27{0}12 422 9804 « Fax: +27{0}12 426 8060 « Mobile: +27(0)71 68722 876 « Email: carli@agsa.co.za

- - I .. - R R R A AT e TP A s T

"The contert of this c-mail message and all attachments therato ("this message") does not necessarily reflect the views of
SiswehtsalibaGobodo . Before acting on the contents theraof, the recipient should verify that ihe onginatar has the appropriate delegated
authority. in the event that this message has not been appropriately authorised by SizweNtsatubaGobodo MANAGEMENT, or in the event of
the personal usags of SizweltsalubaGobodoe's e-mall facility, SizweNtsalubaGeobodo will not be liable for the contants of this message. This
meassage may contain information which is confidential, privale, or privileged in nature and subject to legal privitege. If you are not the
intended recipient, you may not peruse, use, disseminate. distribute or copy this message or its attachments and you must notify the sender
immediately by e mail. facsimile or telephone and thereafter return and / or destroy Lhe original message;

Piease note lhai the recipient must scan this s-mail and any attachiments for viruses and ihe like. SizweNtsalubaGobodo aceepts no !ability
far, damage or loss resulting directly or indirecty Fom the access to any attachments or lhe use therzof’,

Disclaimer

The information contained in this communication from the sender is confidential. It is intended sclely for use by
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DEED OF SETTLEMENT
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and
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IN THE LAND CLAIMS COURT OF SOUTH AFRICA
(HELD AT CAPE TOWN)

Case No: LCC 151/1998

In the matter between:

THE RICHTERSVELD COMMUNITY Plaintiff
and

ALEXKOR LIMITED First Defendant
THE GOVERNMENT OF THE REPUBLIC OF

SOUTH AFRICA Second Defendant

DEED OF SETTLEMENT
CONTENTS
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3. AGREEMENT TO BE MADE ORDER OF COURT
4. FULL AND FINAL SETTLEMENT

5. ENTITIES ESTABLISHED BY THE RVC
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10. CONVERSION OF OLD ORDER MINING RIGHT AND

TRANSFER OF CONVERTED MINING RIGHT 69
11. NATURE OF DISPOSALS OF LAND AND MINING RIGHTS 73
12. EXTRAORDINARY REPARATION PAYMENT 74
13. FARMING AND MARICULTURAL ASSETS OF ALEXXOR 77
14. LUMP SUM DEVELOPMENT GRANT 80
15. GOVERNMENT DEVELOPMENT PROGRAMMES 80
16. COSTS IN CONNECTION WITH SETTLEMENT 81

17. FALURE OF IJB TO IMPLEMENT PSJV OR FAILURE OF
TRANSFER OF MINING RIGHTS TO RMC 84

18. IMPLEMENTATION OF THIS AGREEMENT WITH RESPECT TO
ENTITIES IN ANNEXURE "A" 88

I. RECORDAL

1.1 WHEREAS under case no. LCC 151/1998 before the Land
Claims Court, by agreement between the parties, the Land
Claims Court confined itself to deciding the guestion whether the
Richtersveid Community met the requirements of section 2(1) of E
the Restitution of Land Rights Act, 1994 (Act 22 of 1994), and in ne

particular whether it constitfuted a community or a part of a

community dispossessed of a right in land after 19 June 1913 as a

A
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1.3

-3-

result of past racially discriminatory laws or practices, and the
Richtersveld Community claimed that 1t was dispossessed of
ownership (by common law or by indigenous law) and the right
to exclusive beneficial occupation and use of the claimed land,

including the exploitation of its natural resources; and

WHEREAS the Land Claims Court held in 2001 that the
Richtersveld Community constituted a community for the
purposes of the Restitution of Land Rights Act, 1994 {Act 22 of
1994} and the Constitutional Court, on appeal, made an order as

follows:

"(a) It is declared that, subject to the issues that stand over for
Jater determination, the first plaintiff [the Richtersveld Community]
is entitled in terms of 5 2(1) of Restitution of Land Rights Act 22 of
1994 to restitution of the right to ownership of the subject land
(including its minerals and precious stones) and to the exclusive

beneficial use and oceupation thereof.";

WIHEREAS the proceedings in the said case no. LCC 151/1998
thereafter resumed in the Land Claims Court on the issue of the

appropriate nature and form which restitution of the said rights

e

should take; and on 29 April 2004 the Land Claims Court ((»76



ordered as follows with regard to preliminary issues:

"(a) It is declared that the orders claimed by the plaintiff’ for
both restoration and compensation in satisfaction of its right to
restitution in terms of section 2(1) of the Restitution Act, are
competent in terms of section 35 of the Restitution Act, (b) It is
declared that the orders claimed by the plaintiff for repair of and/or
compensation for the environmental damage to the subject land, are

competent in terms of section 35 of the Restitution Act";

and

1.4 WHEREAS the Richtersveld Community, in the resumed

proceedings, claimed:

- restoration to it of the right to ownership of the claimed land
and of the mineral rights in respect thereof, alternatively of
rights to prospect and mine in terms of the Mineral and
Petroleum Resources Development Act, 2002 (Act 28 of

2002);

- compensation for minerals extracted from the claimed land by

the State and Alexkor since dispossession of the claimed land

N



1.5

-5-

from the Richtersveld Community, in an amount not less than

R1,500,000,000.00;

repair of the environmental disturbance caused by the said
extraction of minerals from the claimed land by the State and
Alexkor, alternatively compensation in respect thereof in an

amount not less than R1,067,814,014.00; and

a solatium for the said dispossession of R10,000,000.00; and

WHEREAS the Government of the Republic of South Africa, in

the resumed proceedings:

admitted that restoration of the claimed land should be ordered,
subject thereto that formal township establishment in respect of
the Alexander Bay township take place and that disruption of
governmental functions and of the social fabric in Alexander
Bay should be prevented by the restoration of only certain

erven in the established township;



-6-

disputed that, with effect from 1 May 2004, restoration of
mineral rights in respect of the claimed land was possible in
law and that the Land Claims Court had the power or
jurisdiction to order restoration of any rights to prospect and/or
mine as contemplated in the Mineral and Petroleum Resources

Development Act, 2002 (Act 28 of 2002);

denied that the Richtersveld Community was entitled to an
order for repair of the environmental disturbance caused by the
said exiraction of minerals and pieaded that the obligation of
the State and Alexkor extended no further n this regard than
the obligation te rehabilitate the said environmental
disturbance In terms of successive mining and mineral laws

and regulations;

denied that the Richtersveld Community was entitled to any
compensation in respect of environmental disturbance as
claimed and in any event entitled to compensation exceeding
the difference between the market value of the environmentally

disturbed land and the market value thereof in an undisturbed

\-:I-E (T han
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state;

offered, by way of equitable relief, the alternative State Jand set

out in this agreement;

denied that the Richtersveld Community was entitled to any
compensation in tespect of the minerals extracted from the
claimed land since the dispossession thereof from the

Richtersveld Community;

denied that the Richtersveld Community was entitled to any

solafium; and

pleaded that in determining appropriate restitution, the
Richtersveld Cornmunity may not receive more in value by
way of restoration and equitable relief than the past value of
the land and mineral rights which had originally been
dispossessed from them, expressed in present-day monetary
value and that the Richtersveld Community was not entitled to

profit through the restitution process; and

At



1.6

1.7

1.8

[.9

-8-

WHEREAS 1t was Alexkor's case that restoration should take
place without social disruption, and in a way that would enable i
to continue with its marine prospecting and mining operations

whilst using the relevant infrastructure and facilities on land; and

WHEREAS the parties have decided to settle the restitution
claim under case no. LCC151/1998 and have agreed to a
restitution order by the Land Claims Court on the terms set out in

this agreement; and

WHEREAS the Richtersveld Community is in the process of
establishing a company holding structure containing the entities
set out in annexure "A' hereto in order to hold the various
restoration and compensation components set out in this

agreement; and

WHEREAS the State is obliged to acquire the relevant land,
rights in land and assets vesting in Alexkor for the purposes of
restitution to the Richtersveld Community and has by agreement

with Alexkor provided for the transfer thereof directly to the

4



Richtersveld Community;
NOW THEREFOR THE PARTIES AGREE AS FOLLOWS:
DEFINITIONS

In this agreement, unless the context indicates otherwise, the following

words or expressions shall have the meaning assigned thereto, namely:

2.1 "Alexkor" means Alexkor Ltd;
2.2 "court" means the Land Claims Court;

23  "CPA" means the Richtersveld Sida thub Communal Property
Association {in Afrikaans "die Richtersveld Sida thub
Verenmging vir Gemeenskaplike FEiendom"), a communal
property association established by the Richtersveld Community
and registered in texms of the Communal Property Associations

Act, 1996 (Act 28 of 1996) and as reflected in annexure "A'™;
e
JAEN

24  "CPA Act" mcans the Communal Property Associations Act, 28
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of 1996;

"DME" means the Department of Minerals and Energy;

"effective date" means the date upon which this agreement is

made an order of the Land Claims Court;

"EMP" means the Environmenta! Management Plan pertaining to
the mining atea of Alexkor approved under the provisions of the

Minerals Act, 50 of 1991;

"land claim" means the claim in case no. 151/1998 bhefore the

Land Claims Cout;

"MOU" means the Memorandum of Understanding signed by

and on behalf of the Richtersveld Community, Alexkor and the

State on 26 October 2006 i1 Cape Town,

"Minister" means the Minister of Public Enterprises;



2.12

2.13

2.14

2.15

11~

"MPRDA" means the Mineral and Petroleum Resources

Development Act, 2002 (Act 28 of 2002);

“parties” means Alexkor, the RVC, the CPA and the State;

"RVC" means the Richtersveld Community;

"sighature date" means the date upon which the last signing party

signs this agreement;

"State" means the Government of the Republic of South Africa
and/or the Executive Council of a province of the Republic of

South Africa, as circumstances may require,

AGREEMENT TO BE MADE ORDER OF COURT

Fach party will cooperate and take all reasonable steps to have this

agreement made an order of court as soon as possible after the signature

date, but in any event by not later than 3 (three) months thereafter or

such extended date as the parties imay agree in wnting.

G
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FULL AND FINAL SEYTLEMENT

This agreement is in full and final settlement of the land claim: Provided
that the parties will have no firther claims against each other in respect

of the land claim, save as is expressly provided for in this agreement.

ENTITIES ESTABLISHED BY THE RVC

5.1 By agreement between the parties, the RVC is in the process of
establishing the entities reflected and defined in annexure "A"
for purposes of the implementation of this agreement. Such

entities are referred to herein as defined in annexure "A".

5.2  Before the effective date, the parties must be satisfied that such
entities comply, insofar as practicable, with section 35(3) of the

Restitution Act, read with the CPA Act.

5.3  Before the effective date and subject to clauses 12.2 and 18, the

RVC must submit the founding documents of Devco and the

AN
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Investment Holding Co, as well as the trust deeds of the
Richtersveld Community Trust and the Richtersveld Investment

Trust respectively, for approval to the State.

6. RESTORATION OF LAND RIGHTS AND RELATED MATTERS

6.1

Subject to clause 7 below, the following land must be transferred

to the CPA as soon as possible after the effective date:

6.1.1 by Alexkor, the land in respect of which the RVC

claimed restoration as described in annexure "'B' hereto;

6.1.2 by the State, as alternative State land, the land as

described in annexure "C'" hereto;

6.1.3 by the State in ifs Provincial Government of the Northem
Cape, as alternative State land, the land as described in
apnexure "D'" hereto, subject to any existing leases (if

any) to be ceded to the CPA; and



6.2

6.3
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6.1.4 by Alexkor, Portion 3 (Beauvallon) of the farm Groot
Derm no. 10, held in ierms of Deed of Transfer no.
43637/92 in lieu of monetary compensation as equitable

relief.

Save for the land upon which the Alexander Bay township is to
be established, all land transferred to the CPA in terms of ¢lause
6.1 above, will remain subject to the mining rights of Alexkor
unti} the said rights are dealt with as set out in clauses & and 10
below and the CPA consents to the said !and being used in terms

of the said mining rights for mining purposes.

On the transfer of the Remainder of Farm 1, Alexkor shall be
cntitied to reserve in its favour, as transferor, and in favour of its
successors in title, the serviludes described in annexure "E"
hereto, to use the facilities and land on the Remainder of Farm 1
necessary for the reasonable conduct of its activities with respect
to the exercise of its prospecting and mining rights in respect of

matine diamonds, including activities related to the processing of

-5
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diamonds, as defined in the MPRDA.

Registration of transfer of the {and mentioned in clauses 7.1 and
7.7 as well as the registration of ail relevant servitudes, all
conveyancing work necessary in connection with the township
establishment set out in clause 7, including the opening of the
township register and consolidation of the portion of the
Remaining Extent of Farm 1 and Farm 625 on which the
township of Alexander Bay is to be established, the subdivision
of the Remaining Extent of Farm 1 for or in connection with the
harbour, the border post and the airport, shall be done by the
State Attorney, Cape Town at the cost of the State: Provided that
the RVC shall be entitled at its own cost, if it so desires, to
appoint Mallinicks Incorporated to assist the State Atftomey in
respect of the aforesaid attendances and to comment on, vet and
approve all documentation prepared by the State Attorney for the

aforesaid purpose.

P
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TOWNSHIP ESTABLISHMENT

7.1

7.2

7.3

The parties agree to formal township establishment in terms of
the Northern Cape Planning and Development Act, 1998 (Act 7
of 1998) in respect of the existing Alexander Bay Village on a
portion of the Remaining Extent of Farm 1 and a portion of Farm
625, which portions will be subdivided from the said properties
and consolidated into a new cadastral unit on which the formal
township of Alexander Bay is to be established, all at the costs of

the State through Alexkor.

It is recorded that to enable such township establishment to take
place, municipal engineering services have to be upgraded to
municipal standards and that the Richtersveld Local Municipality
is o take over such services and to fulfil all fimctions which a
local authority has to fulfil in Jaw and in pracfice m respect of the
provision of engineering services and other public services in the

formally established township of Alexander Bay.

1t is further recorded that the following matters have been agreed

pxA
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upon between Alexkor and the RVC:

7.3.1 the township boundaries or outline of the portions of Jand
on the said properties on which the township of
Alexander Bay is to be established, as indicated in the
plan "Alexander Bay Town: Figure 5 (Revised June
2006): Subdivision Plan and Zoning" a copy of which is

attached as annexure ""F'" hereto; and

7.3.2 the township layout of Alexander Bay township as

indicated on annexure "F" hereto.

1t is recorded that a township application has been submitted by
Alexkor to the Richtersveld Local Municipality for its

consideration, who has approved thereof in principle.

The parties further agree that certain erven within the established
township of Alexander Bay will be transferred by Alexkor as
owner to various social institutions and government authorities

and bodies in order to normalize social and govemmental A‘E

A
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structures within the township of Alexander Bay, which include

the following:

7.5.1 Land which will vest in the Richtersveld Local
Municipality by virtue of section 52 of the said Act 7 of

1998, namely public streets and public places;

7.5.2 Erven which will be needed by the Richiersveld Local

Munictpality for municipal purposes;

7.5.3 Erven on which schools and educational amenities are
situated to the Northern Cape Department of Education,

or relevant department empowered to hold such land,

7.54 Erven on which churches are situated to the relevant

church institutions; and

7.5.5 BErven on which houses or buildings or amenities of

Government  departments are situated to  such

€ e

Government departments such as the Northern Cape ne
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Department of Education, South African Police Service
(or relevant departments empowered to hold such land)

and Eskom.

The parties have agreed, with reference to annexure "F™ hereto,
that restoration of the erven as per annexure "'G" hereto, with the
houses or other improvements thereon, will take place to the
RVC and that such erven are to be transferred by Alexkor to, and

held by, Property Holding Co.

The parties further agree that in order for future mining activities
to take place on the present land and sea mining areas it is
necessary that security of accommodation be created for Alexkor
and to that end the parties agrec that the residential erven
indicated on annexure "G" as read with annexure "F' hereto
within the formally established Alexander Bay township, will be
transferred to Property Holding Co subject to the retention by
Alexkor of the right of occupation of the properties in question
for a period of 10 years against the payment of an award of

compensation as contemplated in item 64A of Schedule & fo Act

2%
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58 of 1962, in an amount of R45-million, which right retained by
Alexkor will be to use and let the propetties as though it were the
owner thereof for the said period, the said xight in favour of
Alexkor to be reserved in the title deed or title deeds on transfer
of the said properties to Property Holding Co, or endorsed
against the said title deed or title deeds, whichever method may
be appropriate.  Alexkor will undertake as against the
Richtersveld Local Municipality to pay such property taxes with
respect to the said properties and for the said period, as though it
were the owner of the said propeities. Alexkor undertakes as
against the Property Holding Co to pay and shali be [iable for all
expenses, maintenance and repairs with respect to the said
properties for the aforesaid period, including without limitation,
both the interior and exterior of the buildings on the properties, it
being the intention of the parties that Alexkor shall bear all costs
and/or expenses in respect of the properties and the management

thereof as if it were the owner thereof,

T




7.8 For purposes of clause 7.7:

7.8.1 ‘“expenses" shall mean all those disbursements and
operating expenses, charges and fees in respect of the
properties which are occasioned by the ownership,
possession or operation of the property, including but not
limited to, mainienance, rates, levies and any other
charges levied in respect of the properties by any
government, provincial, municipal or other local or
statutory authority, any interest or penalty due for the late
payment of any of the aforegoing (hereafter collectively
referred to as "rates and taxes”), insurance of the
properties; electricity, water and service charges and the
like; all amounts charged in connection with the supply of
any of the aforegoing, including but not limited to

payment of connection fees, deposits and the like;

7.82 "maintenance” means evcrything which is required to be
done in order to enable Alexkor to return the properties to

Property Holding Co on the termination of the szid ten

A%
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year period in the condition they were in at the date of
transfer thereof to Property Holding Co, fair wear and
tear excepted. This includes, but is not limited to, making
good any struclural or other defects in the properties
which may manifest themselves after the final settlement
has beent made an order of court and thereafter during the
currency of the ten year period, and general daily upkeep,

that is, everything short of "repairs" as defined hereunder;

7.83 ‘“repairs" means everything which is required to be done
in order to achieve the same goal as that envisaged in the
definition of "maintenance", but which requires more

labour and more expense than maintenance.

The parties furthermore agree that the commercial or retail or
industrial properties within the township of Alexander Bay,
indicated on annexure "G" as read with annexure "F' hereto,
will be transferred by Alexkor to Property Holding Co subject to
cxisting contracts of lease so as to avoid commercial disruption, @

but that at the termination of such leases, Property Holding Co '35.
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will be free to let such properties at its discretion.

The State through Alexkor undertakes, at its cost, within the
period set out in the services agreement with the Richtersveld
Local Municipality, to upgrade the municipal engineering
services in the township of Alexander Bay to such municipal
standards as are agreed upon between Alexkor and the
Richtersveld Local Municipality in a services agreement to be
entered into between them as part of the township establishment

process.

Alexkor agrees to transfer such equipment as is presently used
for the maintenance and upkeep of the Alexander Bay Village to
the Richtersveld Local Municipality on such terms and
conditions as may be agreed upon in the said services agreement
and to render such assistance to the Richtersveld Local
Municipality during a transition period, as may be agreed upon in

the said services apgreement.

The parties agree that after subdivision, the harbour (as indicated

A

i

(
e



£

7.13

7.14

24

on annexure '""HI1'" with the letters A, B, C, D and E) and the Old
HMS Plant (as indicated on annexure "H2" with the letters A, B,
C, D, E and F) will be transferred 1o Alexkor, and the airport (as
indicated on annexure "H3") and border post (as mentioned on
annexure "H4™) will be transferred to the appropriate authority
together with such equipment as may be agreed upon between

such authority and Alexkor,

The land upon which the Alexander Bay township is established

will be excised from the mining area of Alexkor.

The parties further agree that all mining infrastructure, buildings,
offices, residential complexes or compounds, structures,
workshops, roads, pipelines, electrical and water reticulation
lines and pipelines, fences, substations, equipment, pumps and
everything erected or to be erected for or in connection with
marine and land mining activities, on the land to be transferred to
the CPA or Properly Holding Co, as the case may be, and
situated within the mining area of Alexkor (and on transfer of the

land mining rights as contemplaied in clause 8 below, on the

Aok
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mining area of RMC) may be used:

7.14.1

7.14.2

7.14.3

7.14.4

7.14.5

by Alexkor as part of its land mining activities and
marine mining activities, pending the transfer of the

mining rights with respect to the land, to RMC;

by Alexkor as part of its marine mining activities in the
Pooling and Sharing Joint Venture (PSIV) referred to in
clause 8 with RMC after transfer of the land mining rights

to RMC;

by Alexkor as part of its marine mining activities after

dissolution of the PSIV;
by RMC and Alexkor in the PSJV; and
by Alexkor should the PSJV fail as contemplated in

clause 8.4.5 and transfer of the land mining rights not

take place, 5
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without payment of any rental or other compensation for the use
thereof, to the CPA or Property Holding Co or RMC, as the case

may be.

MINING RIGHTS

8.1

8.2

The parties agree that the RVC, through its shareholding in RMC
should acquire the mining rights pertaining to the exploitation of
diamonds on land in the mining area of Alexkor and in addition
that Alexkor grants a right of pre-emption in respect of the
mining rights pertaining to the exploitation of diamonds in the
marine areas which vest in Alexkor, all on the basis as set out

hereunder.

It is recorded that Alexkor holds an old order mining right as
c;:rntemplated in the MPRDA on the land in respect of which
mining authorisation ML33/93 was granted to it by the Minister
of Minerals and Energy in terms of section 9 of the Minerals Act,
50 of 1991, and in respect of which it held the common law

rights to precious stornies under Certificate of Mineral Rights

A
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K365/95, which has to be converted to a mining right in terms of
the MPRDA in order for it to be transferred to RMC with the
permission of the Minister of Minerals and Energy in terms of

section 11 of the MPRDA.,

The parties agree to form a PSJV between Alexkor and RMC as

follows:

83.1 Alexkor will remain the holder of its marine mining
rights and RMC will remain the holder of its land mining

rights;

8.3.2 Alexkor and RMC will respectively put their marine
mining rights and their land mining rights under the full
control of a Joint Board of the Joint Venture for purposes
of mining both the marine mining resources and the land

diamond resources;

833 Alexkor will furthermore put its land and marine mining

assets under the control of the sald Joint Board and

AT
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certain of its personnel under the control of the Executive
Committee referred {o in clause 8.3.10. The PSIV shall
provide that such personnel shall remain employees of
Alexkor but will be made available to render services to
the pooled operations under the control of the Executive
Committee. The parties shall procure that finds be made
available to Alexkor from the pooled income of the PSIV
to discharge all its obligations in respect of such
personnel as part of the operating expenditure of the
PSIV. For avoidance of doubt, the parties agree that all
such employees shall vemain in the service of Alexkor
who shall directly discharge all its obligations towards
such personnel whilst such personnel are under the
control of the PSIV. A tripartite agreement shall be
entered into between each such employee, Alexkor and
RMC which puts it beyond doubt that such employee is
and remains an employee of Alexkor despite the fact that
such employee will be under the control of the PSIV
through its Executive Committee, Further for avoidance

of doubt, all existing obligations owed by Alexkor and

P =
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actual or contingent liabilities of Alexkor to any
personie] so put under the control of the PSIV, in respect
of the period prior to any specific employee having been
put under the control of the PSIV (inciuding but not
limited to any liabilities of Alexkor to its personnel in
respect of post-retirement finding) shall remain with and
be discharged by Alexkor. RMC shall not acquire any
ownership in the Alexkor pooled assets and Alexicor shall

not acquire any ownership in RMC's pooled assets (if

any);

Any assets acquired out of the pooled income from the
mining operations shall be jointly owned by the parties in
undivided shares in proportion to their patticipation

interest;

Alexkor shall initially have a 51% interest in the PSIV

and RMC a 49% interest;

All diamonds won from land operations shall, on being

PO N
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won, be jointly owned by RMC and Alexkor in the
proportion of 51% by Alexkor and 49% by RMC. The
same principle applies with respect to diamonds won
from Alexkor's offshore mining arca in respect of which
RMC acquires ownership as to a 49% undivided share
therein and Alexkor retains ownership as to a 51%

undivided share therein;

The pooled EBITDA from the sale of diamonds (being
revenue less operational expenditure derived from the
pooled operations and being assessed before reduction of
interest, taxes, depreciation and amortisation) will be paid
out as to 49% to RMC and as to 51% to Alexkor subject
to the policy of the Joint Board which will be dealt with

more fully in the PSIV;

The Joint Board shall have the overall supervision of the
activities of the pooled operations and shall be the sole
representative of the parties in respect of the pooled

operations, unless otherwise determined by the Joint

/(.)\T)
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Board by resolution. Each of the parties shail be entitled
to appoint, remove and replace 3 (three) members to the
Joint Board, who shall be duly authorised to represent
that party in respect of all matters relating to the pooled
operations. The members of the Joint Board appointed by
Alexkor shall have 51% vote at meetings of the Joint
Board and those appointed by RMC 49%. The Chairman
of the Joint Board shall be a member of the Joint Board
and shall not have a casting vote in addition to his

deliberative vote,

All decisions of the Joint Board shall he decided by
majority vote provided that unanimous decisions are

required with respect to —

8.3.9.1 the appointment of the Executive Committee;

and

8.3.9.2  any deviation from the resource development

plan and programme and mining plan

12




8.3.10

approved by the Joint Board

(hereinafter referred to as "reserved matters'), In the
event that RMC refuses to approve any reserved matter,
any of the parties may refer that reserved matter for
determination to a suitably qualified expert agreed by
Alexkor and RMC, or failing their agreement, appointed
by the chairperson for the time being of the South African
Institute of Mining and Metallurgy, provided that the
chairperson shall appoint the expert from an aggregate of
four experts, two of whom shall be nominated by Alexkor
and two of whom shall be nowminated by RMC. The
parties shall be bound by such expert's appointment and

deiermination;

There shall be an Executive Committee, appointed and
removed by the Joint Board from time to time, The
Executive Committee will comprise persons who have
appropriate operational, technical and financial expertise

and experience. The Executive Cominittee shall consist

>
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of at least the following posts:

8.3.10.1

8.3.10.2

8.3.10.3

§.3.10.4

8.3.10.5

8.3.10.6

a General Mine Manager (Chief Executive

Officer);

a Financial Manager;

a Mineral Resource Manager;

a Metallurgy Manager;

a Security Manager;

such further managers as the Joint Board may

decide.

The Executive Committee shall procure the appointment

of such staff as will have the necessary expertise to

supervise, manage, plan and implement all stages of the

prospecting and mining process.

AT
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Any member of the Joint Board shall be entitied to attend
and ask questions at monthly meetings of the Executive
Committee, but such member shall not be entitled to

interfere with the affairs of the Executive Commitiee;

The management structure of the PSIV shall consist of
the Executive Committee together with all the persons
reporting to it, responsible for the management of the

pooled operations;

The Executive Committee has to put a development plan
and programme in place for approval by the Joint Board,
in order to upgrade the land and sea diamond resources.
The development plan and programme in respect of the
land diamond resource must adhere to the following

principles:

8.3.12.1 The overriding objective and principle is that

the resource must be explored and ultimately

A=
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8.3.12.3

8.3.12.4
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mined to the hill potential of the resource;

The exploration target is an Indicated
Resource of 1,5-million carats which, for
purposes hereof, is based on the Inferred
Resource Statement of Mineral Services (3,5-
million carats) as at 31 August 2004 at a
cut-off grade (COG) of 4.6 carats per hundred

cubic metres;

The perceived Life of Mine (LOM) is 10 years

at an annual production rate of 150,000 carats;

The exploration target is to be divided up into
unique  self-contained mining cells  of
sufficient size to sustain exploration and
mining at the envisaged annual rate of
150,000 carats. The location and size of these
mining cells will determine the infrastructure

to be developed within these cells, but must

LI
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ensure optimal best mining practice;

§.3.12.5 Before mining may comunence in any mining
cell, a three year resource (450,000 carats)
needs to be established in that cell on the basis
of one year of Probable Reserve and two years

of Indicated Resource;

8.3.12.6  Exploration must be conducted at the average
resource grade, i.e. a balanced exploration
programme developing both high grade and

low grade resource blocks;

8.3.12.7 Mining operations have to take place at the
average resource grade so as to prevent the

“high grading" of the resource;

8.3.12.8 After commencement of mining further
exploration must be conducted concwrently

with mining so as to continuously maintain a

b
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resource inventory in each operating mining
cell of at least three yeats of resource on the
basis of one year of Probable Reserve and two

years of [ndicated Resource;

8.3.129 A primary exploration plan must be
implemented to target new resource areas
outside of what is already defined by the

inferred resource;

8.3.12.10 The references herein to "Inferred Resource”,
"Indicated  Resource" and  “Probable
Resource" have the meaning as defined in the

SAMREC-code.

The Executive Committee shall also be responsible for
the preparation, maintenance and execution of a mining
plan, for a viable mining operation on the land and sea
resources to be approved by the Joint Board from time to

time. A viable mining operation on the land resource will

A
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be one at least capable of generating sufficient EBITDA
io Alexkor for Alexkor to recover 51% of the financial
contribution to land operations mentioned in clause
8.3.14 within five years of commencement of mining
operations and if further finance as contemplated in
8.3.15 is made available, to recover such finance from the
pooled income before EBITDA, within the same five-

year period,

Prospecting and mining of land resources will take place
under the direct supervision and control of the Executive
Committee by means of an independent contractor or
contractors to be appointed on recomunendation of the
Executive Committee by the Joint Board on a basis other
than a share of the proceeds of recovered diamonds., The
responsibilities and functions of the independent
contractor shall stop at the delivery of gravel to the DMS
plants and the recovery and sale of diamonds shall be
conducted by the Joint Venture. The Joint Board shall

not unreascnably refuse to appoint a contractor so

%

PEN N



.35.

recommended by the Executive Committee. Should the
Joint Board refuse such appointinent the matter shall be
referred back to the Executive Committee with reasons
for such refusal. The Executive Committee shall
thereupon reconsider its recommendation and if the
Exccutive Committee again recomnmends the appointment
of the same contractor, the Joint Board shall appoiat such

contractor uniess financial constraints dictate otherwise;

Alexkor shall contribute the necessary finance and capital
up to a maximum of R200-million for the joint operations
of the Joint Venmnire, which shall be expended both with
respect to the land and the sea operations according to the
development plan and programme including the mining
plan approved by the Joint Board on recommendation by
the Executive Committee.  The allocation of the
maximum amount of R200-million between land and sea
operations shall be made with due regard to the
maintenance of an income stream from sea operations in

ovder to subsidize the land operations duxing its

A0
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development phase, but also with due regard to the

principles set out in clause 8.3.12.

Thereafter RMC and Alexkor will, subject to 8.3.15.4,
contribute towards expenses according to their respective

participation interest.

8.3.15 Should the aggregate of the financial and capifal
contribution mentioned in clause 8.3.14 above and the
pooled income from the operations not be enough for the
purposes of the execution of the development plan and
programme mentioned in the said clause §.3.14 as well as

the establishment of a viable mining operation, then —

8.3.15.1 the Joint Board may present the State with a
business plan 1n which the reasonable
necessity for further finance in that regard is
motivated and the intended recovery of such
further finance from the pooled income of the

PSTV within the five-year period mentioned in

AP
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clause 8.3.12 is demonstrated, requesting the

State to make such further finance available;

8.3.15.2 should the State be satisfied with the
reasonable necessity and business rationale for
such further finance, the State shall facilitate
further finance for such purpose on
commercial terms to the Joint Venture parties,
the repayment of which will be guaranteed by

the State;

8.3.15.3  RMC may not sell, let, transfer or in any
manner dispose of its interest in the PSJV or
of its mining rights or any portion thereof, nor
may any shares in RMC in any manner be
disposed of, before such additional finance
and interest thereon has been fully repaid, nor
may it exercise the mentioned in clause 8.3.16
below before the additional finance and the

interest thereon has been repaid in full, unless

AL
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the written consent of the State has been

obtamed;

repayment of such additional finance and
interest shall be made from the pooled income
of the PSIV before calculating the EBITDA
and, should the PSJV be dissolved for any
reason other than the exercise of the options
mentioned i clauses 8.3.16 and 8.3.17, the
valance of such additional finance and interest
shall be paid as a debt from the pooled income
and assets acquired from the pooled income,
available before distribution to the parties.
RMC shall not be obliged to centribute to the
repayment of the said additional finance other
than through its share in the pooled income or

assets acquired from the pooled income;

should the State not be satisfled with the

reasonable necessity for such further finance

AL
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on the basis of the said business plan or
otherwise, then the reasonability of the need
for such further finance will be referred to an
independent mining and financial expert for a
decision and the parties will be bound by such

decision;

8.3.16 Alexkor will withdraw from the PSJV on the exercise ot a
call eption to be given to RMC to buy the 51% interest of
Alexkor in the land mining operation of the PSIV, which

option will be on the following basis:

8.3.16.1 The purcluse price of the 51% participation
interest of Alexkor in the land mining
operations will be such balance of 51% of the
expenditure invested by Alexkor in the land
mining project, as has at that stage not been
recouped from the EBITDA earnings, as
described above, received by Alexkor from

the pooled land mining operations;

PR
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The option may be exercised at any time after

the land mining rights have been transferred to

RMC and the conditions set out in either

subparagraph (a) or subparagraph (b)

hereunder have been fulfilled, namely:

(a)

If, firstly, a land resource status has
been achieved of a two-year Indicated
Resource and one-yeat Probable
Reserve in the first mining cell as
contemplated in clause 8.3.12 and if]
secondly, RMC has entered into a
hinding,  written agreement with a
mining entity with the necessary
technical competency and  financial
resources to continue the prospecting
and mining in the manner contemplated
in clause 8.3.12, or if RMC has entered

into a binding written contract with a

R
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mining contractor with the necessary
expertise to continue the prospecting
and mining in the manner contemplated
in clause 8.3.12, and if, thirvdly, all
additional finance made available as
contemplated in clavse 8.3.15 has been,

repaid; or

(b) If the said land resource status has not

been achieved;

a. when RMC has entered into a
binding written contract with a
mining entity with the technical
competency and financial
resources to achieve the said
resource status and prospect and %

mine as contemplated in clause

8.3.12; and 4
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b. the terms and conditions of the

said contract:

facilitate the future
participation of RMC in the
land mming operation on
reasonable commercial terms
as though the said resource
status has been achieved in
the first mining cell as
contemplated  in  clause

8.3.12;

provide for the repayment of
the further finance (if any)
contemplated in cléuse 8.3.15
within the five year period
from  commencement of
mining operations in the first

mining cell as contemplated

PO
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UNANIMOUS RESOLUTION OF INTERIM JOINT BOARD
APPOINTED IN TERMS OF CLAUSE 8.4 OF THE DEED OF
SETTLEMENT DATED 22 APRIL 2007

RESOLVED THAT:

WHEREAS the Richtersveld Mining Company (RMC) isnot yetlegallyina
position to enter into an agreement with Alexkor Limited (Alexkor);

and

WHEREAS the Interim Joint Board appointed in terms of clause 8.4 of the
Ueed of Settlement has as purrose to take & unanimous resofution to agree
on the formulation of a Pooling and Sharing Joint Venture between Alexkor
and the RMC (PSIV) on the basis agreed to between the parties to the Deed
of Settiement;

and

WHEREAS certain matters have been referred to the principals of the
members of the Interim Joint Board as contemplated in clause 8,4.4.2 of the
Deed of Settlement, who have reached agreeiment on certain of those
mafters and have advised the members of the Interim Joint Board of their

agreement in that regard;
and

WHEREAS the members of the Interim Joint Board have reached unanimity
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as confemplated in clause 8.4.3 of the Deed of Settlement;

BE SUCH UNANIMITY RECORDED AS FOLLOWS:

UNANIMOUS ACCEPTANCE OF THE PRINCIPLES OF PSIV

Subject to the clarifications and additions set out hereunder and the
agreements reached between the principals which are also recorded herein,
the principles of the Pooling and Sharing Joint Venture to be entered into
between Alexkor and the RMC are unanimously accepted.

DEFINITIONS

Unless the context clearly indicates a confrary intention, the following
cxpressions used in clause § of the Deed of Setflement and herein, shall bear
the mecanings sef out below and cognate expressions shall have

corresponding meanings:
2.1 Alexkor Initial Cost Contrilndton means the necessary finance and capital

1p 10 a maximmm of R200-million for the preliminary establishment of
fhie PSTV and thereafter for the joint operations of the PSJV as provided X,_\

. e 40\
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23

24

25

3.

for in clause 8.3.14 of the Deed of Setttement and 4.1, 6.2.3 and 14.1
hereofs

Alexkor Initial Cost Contribution recovery amount means for purposes of
the OpﬁOI; graated to the RMC in 19,1, the balance of 51% of the
Alexkor Initial Cost Contribuiion relating to the joint operation in respect
of the RMC land area, not recouped by Alexkor from that pait of the
EBITDA earnings derived from the joint operation inthe RMC land arca:
provided that in calculating what proportion of the Alexkor Initial Cost
Contribution has been applied towards the joint operation in the RMC
land avea, 50% of the operational expenditure relating to costs of salaries
and remuneration of members of the Executive Commitiee and the
Management Sfruchwe paid from the Alexkor Initial Cost Confribution,
shall be allocated to the joint operation in the RMC land area (apart from
other relevant operational and capital expenditure);

Alexkor marine areq means the area to which the marine mining rights

apply;

Alexkor pooled assets means the land and marine mining assets as
contemplated in clause 8.3.3 of the Deed of Setilement and which have
been pooled as conternplated in 5,2.1;

capital expenditure means all expenditure which is generally regarded in
the mining industry in South Africa as expenditure of a capital nature
and, without limiting the generality of the aforegoing, shall inclnde
maintenance capital expenditure, improvement capital expenditure and

%W@ o



4-

any other expenditie which is generally regarded in the mining industry
in South Africa as a replacement and/or ongoing and/or renewal capital
expenditure, all in accordance with the accounting principles and the
policies layed down by the Joint Board from time to time;

2.6 effective date means the date upon which the last of Alexdor and the
RMC append their signafure to this docvment, thereby respectively
accopting the contents of this document and the provisions of the Deed of
Settlernent and thereby enter into an agreement on the basis set out

therein;
27 improvement capital expenditure means -

271  expenditure refating to an item of property, plant or equipment,
which expenditure is added to the carrying amount of the assot
when it i5 probable that fisture economic benefits, in oxcess of
the originally assessed standard of performance of the existing
asset, will flow to the pooled operation; and

272 where there aro major components of ftems of propesty, plant
and equipment which have different usefil lives from the assets
by which they are replaced, the replacement or renewing costis
accounted for as the acquisition of a separate asset and the
replacement asset is written off (i.e. expenditure which is
generally regarded in the mining indusiry in South Africa as
expenditure that will contribute to a modest increase in the

capacity or improvement in the efficiency of an existing plant

WP GRS 46 ( ; L
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used in the pooled operations);

2.8 land and marine mining assefs as used in clause 8.3.3 of the Deed of

settlement, means -

28.1 mrelationto Alexkor's land mining assets, such prospecting and
| mining assets, resource information, mfrastructure, contracts,
artangements, plant, equipment and operations as the Executive
Committee ray request Alexkor to put under the control of the

Joint Board; ‘

2.82  the marine mining rights; and

2.8.3  inrelation to Alexkor's marine mining assets, such prospecting
and mining assets, resoutcc information, infiastruclurs,
confracts, arrangements, operations, plant and equipment as the

Executive Commities may request Alexkor to put under the
control of the Joint Board;

28 land mining vights mcans -
2.9.1  inrelation to the land mining rights presently held by Alexkor,
the old order mining right as contemplated in clause 8.2 of the

Deed of Settlement; and

292 in relation to the RMC. the mining right after it has been
transterred to the RMC with the permission of the Minister ox

Ae
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I\_‘ﬁnerals and Boergy in terms of section 11 of the MPRDA, as
contemplated in clanse 8.2 of the Deed of Settlement;

210  mainfenance capital experditure means expendifure that restores or
maintains the future economic benefits that the pooled operations cau
expect from the originally assessed standard of performance of the asset
used in the pooled operations, recognised as an expens.e in the perfod in
which it is incurred (i.e. expenditure which is generally regarded in the
mining industry in Scuth Africa as a replacement and/or an ongong
and/or arenewal capital expenditure and it does notincrease the capacity

or cfticiency of the existing plant used in the pooled operations);
211 narine mining rights means -

2.1L1 theunused old order right which Alexkor holds and which was
granted to Alexkor pursuantto the provisions of section9 of the
Minerals Act, 1991 (Act No 50 of 1991} and the consents of the
Minister of Minerals and Energy under section 9(2) of the said
Minerals Act, and in respect of which Alexkor has applied for
mining rights in terms of item 8(2) of the Transitional
Provisions of the MPRDA priox to 30 Apdl 2005, namely:

(&) ML2/95 for sea concession arez 4(a); and
(®) ML7/94 for sea concession area 4(D);

2.11.2 the old order mining right which Alexkor holds comprising the

A¢
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areas to which the following mining authorisations, granted to
Alexkor pursnant to the provisions of section 9 of the said
Minerals Act and the consents by the Minister of Minerals and
Energy under section 9(2) of the said Minerals Act apply,

namely:

(/) ML34/93 for the seashore between the high- and low-
watermarks and the area fiom the low-watermark t0 31.49
metres below the said low-watennark and parallel thereto,
all opposite Farm No 1 and Famm No 155; as well as sea

concession areas 1(a) and 3(a);
(b) MLI17/94 for the area of sea concession 1(h); and
{c) MLY9/95 for the area of sea concession 2(q);

2.11.3 the prospecting right granted to Alexkor in terms of item 6(3) of
the Transitional Provisions of the MPRDA in respect of the area
of sea concession 1(c), in consequence of the conversion of ifs
old order prospecting right which consisted of Prospecting
Permit PP21/2001 and the consent of the Minister of Minerals
and Epergy in respect thereof;

212 MPRDA means the Miveral and Petroleim Resourees Development Act,
2002 (Act No 28 of 2002);

2.13 operational  expenditure and operating expendityre mean every

ﬁw/@ ol
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expenditure of any kind other than capital expenditure, lawfully incurred
in the management and administration, working capital financing,
operation and rehabjlitation of disturbances caused by the pooled
operations, including all obligations to pay any and all royalties
(including in respect of royalties pertaining to mining rights) and all
accruals and provisions for maintenance capital expenditure and further
which would be deemed fo be operating expenditure in conformity with
good mining praclice in South Africa, all in accordance with the
accounting principles as well as the policies laid down by the Joint Board
from time to time, but specifically excluding any existing rights of the
parties’ respective employees under any share incentive, option or
gecruals to date under senfor management bonug schemes as at the

commencement date of the PSTV;

214 participation interest maeans the ratio, from time to time, expressed as a
percentage, in which Alexkor and the RMC shall participate in the
pocled EBITDA, which has been agreed to be as follows:

2.14.1 Alexkor: 51%; and

2,142 PBMC: 49%;

215  pooled income means the income derived from. the prospecting and

mining operations and business of the PSIV; ‘

2,16 pooled operations means the prospecting and mining operations
conducted by Alexkor and the RMC in Joint Venture wmder the full

S ; /% 1}
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2,18

3.1
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9.
control and overall supervision of the Joint Board on the basis sef out
herein and in the Deed of Settlement, utilising the Alexkor pooled assets,

the RMC pooled assets and the RMC land area;

RMC land avea means the area to which the land mining rights

contemplated in clause 2.5.2 of the Deed of Seﬁle¢ent apply;

RMC's pooled assels means -

2.18.1 the RMC's land mining rights; and

2.182 suchassets (if any) which the Executive Committee may request

the RMC to put under the control of the Jeint Board and have
been pooled as contemplated in 5.2.1,

COMMENCEMENT OF THE FSJV

Subject to the preliminary establishment phase set out in 4, the PSJV is
subjeet to the fulfilment of the suspensive conditions set owt hereunder
within a period of 18 months caleulated from the effective date or such
longer period as Alexkor and the RMC may agrec in writing, namely;

3.1.1  To the extsnt necessary, the RMC and Alexkor must obtain the
required aporovals to implement the pooling transaction from
the Competition Authorities under the Competition Act, 1953

He
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{Act No 89 of 1998), all on an unconditional basis or ninder
circunstances where any conditions are attached to any of such
approvals, that such conditions are reasonably acceplable to

Alexkor and the RMC;

3.1.2  TheLand Claims Cout prants an order confirming or noting the 7
Deed of Settiement and, 10 the extent necessary, the terms,
provisions and conditions of the PSIV;

rd

313  The existing Environmental Management Plan of Alexkor is
* amended as contemplated{in clause § af'the Deed of Settlement;
and

§.14  The land mining rights are transferred to RMC with the 7
permission of the Minister of Mincrals and Encrgy, as
contemplated in clause 8.2 of the Deed of Settlement.

32 The RMC and Alexkor shall use reasonable cndeavours fo procute he !
fulfilment of the suspensive conditions as soon as reasanably possible

after the effective date.

33 The suspensive conditions are fox the benefit of both parties and may
only be walved by wrtten agreement between both of themn.

3.4 Where any of the conditions referred to above are not falfilled within the
eighteen month period provided for in 3.1 above, then Alexkor and the
RMC shall meet in pood faith and use their respective best endeavours fo

— A
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agree to extend the date of fulfilment of the conditions {o such a later
date as may be reasonably necessaty in order to obtain the fulfilment

thereof.

I any suspensive condition is not ful filled for any reason whatever and is
not waived in terms of 3.3 above, then the agreement (other than this
clause 3, 18, 24, 25, 27, 28 and 29 by which the parties shall remain
bowmd) shall be of no force or effect:

351  Alexkor and the RMC shall be restored as near as possible to
the posifions in which they would have been, had this

agreement not been cntered info; and

3.52  Neither Alexkor nor the RMC shall have any claim against each
other, except for such claims (if any) as may atrise from breach
of this clause 3 or from any other provision of the agreement by
which the patties remain bound, or such claims as are provided
for in clause 17.2 of the Deed of Settlement.

PRELIMINARY ESTABLISHMENT PHASE OF THE PSIV

4.1

U OSR Ketprtdy L Pl s FI0CTH

The preliminary establishment of the PSIV commences on the effective
date and terminates on fulfilment of the suspensive conditions set in 3
and the provisions set out below apply during this pefiod. Alexkor shall
finance the preliminary establishment of the PSIV in terms of'this clause

Ak
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4 from the Alexlkcor Tnifial Cost Contribution, All such financing and

consequential paymenis to be made from the Alexkor Initiel Cost

Contribution by Alexkor, shall be subject fa the prior approval of the

Joint Baard

Within fourteen days of the effective date. Alsxkor and the RMC shall

appoint and constitute the Joint Board as contemplated in 9.1,

During the period in 4.1, the Joint Board so appointed shall be a

conimittee of the Board of Alexkor and Alexkor shall effect the

delegations of powets and functions to the extent necessaty for the Joint

Boaid to carry out its business and activities duiing the various stages of _

the preliminary establishment of the PSIV independently and without
interference by Alexkor, to the extent that such delegations can be

effected in terms of the National Treasury Regulations.

Upon constitution of the Jout Board, it shall without delay, draft a
business plan for the process of the appointment of the Executive

Lommitiee, which shall include a full description of such process and a
detailed budget for the execution of such process and the appointruent of
the Executive Committes, so_as to enable Alexkor fo provide the
necessary finances from tiie arexxor Initial Cost Contribution in respect
of the said process and the apporitment of the Executive Committee.

After the Deed of Settlement has been confirmed or noted by the Land
Claims Coart, the Joint- Board shall without delay, commence and
conclude the process of the appointment ofthe Executive Committee, as

%A%&m
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contemplated in clanse 8.3.10 of the Deed of Setilement and as ex};énded
on below i 10.1 read with 9.3.1 and 9.4,

4.6 After appointment of the Executive Committee, the Executive

Committee shall without delay, commence with -

R

4.6.1 identification and earmarking of the Alexkor land and marine
assets to be pooled under the control of the Joint Board or
commencement of the PSJV: provided that any confracts or
arrangements of Alexkor with a third party or third parties from
which Alexkor caunot resile without inowring pepalfies, must

be so identified and carmarked, -but without any obligation to
VT T RS

renew any such contract ot arrangement;

462 identification of such personnel of Alexkor, if any, as are

contemplated in clause 8.3.3 of the Deed of Settlement, to be

put under the contro] of the Bxceutive Committee as provided

for in that clanso;
463 a tochnical rovision of -

(a) the resource statement and indicated resource target of
1.5-million garats and applicable cut-off grade as
contemplated in clause 8.3.12.2 of the Deed of
Settlement;

(b) the perceived Life of Mine and annual production rate

3
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stated i clause 8.3.12.3 of the Deed of Seftlement;

(c) the three year resource caratage stated in clause 8.3.12.5

of the Deed of Setflement; and

@ the question whetherthe three year resource contempiated
in elauses 8.3.12.5 and 8.3.12.8 of the Deed of Settlement
should be on the basis of three vears of Indicated

Resouree;
4,64  drafting of a prospecting plan and work programme;

465  drafting of an interim mining plan if deemed desirable under the

circumstances;

4.6.6  drafling of an accounting policy for the PSIV onthe basis of the
International Acconnting Standards and the National Treasury

Regulations,

all for submission and acceptance by the Joint Board: provided that the
technical revision in 4.6.3 has to be acceptud by the unanimous resolution
of the Joint Board on any aspect which would have the effect of
armending any provision in clauses 8.3.12.2, 8.3.12.3,8.3.12.4,8.3.12.5
or 8.3.12.8 of the Deed of Settlement.

4.7 The Joint Board and the Executive Committee, after its appointment,
must dilipently do all preparatory work necessary for the PSIV to

TARL DS MPr bty Kintock sk TR A:é
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commence operations once the suspensive condifions in clause 3 have
been fulfilled in order for the PSTV te be constituted.

No prospecting or mining operations may be conducted by the Joint

Board through the Executive Comuni ore commencemest of the

PSTV, unless -

—_—

4.8.1 the Minister of Public Enierprises and the Board of Alexkor

have conscnted thereto;

4,82  Alexkor is in the position to fund such prospecting and mining
from the Alexkor Initial Cost Contribution with. the neccssary

consent of Treasury; and
R

4.83  anindependent contractor oy contractors for such prospecting or

mining are appointed in accordance with the National Treasuxy *

Regulations on Proctwement as applicable to a major public
entity listed in Schedule II to the Public Finance Management
Act, 1999 (Act No 1 of 1999).

The reverme from such prospeeting or mining accrues to Alexkor to be

dealt with as follows:

4.9.1  Suchrevenuemust be applied towards operational expenditare
in respect of the Joint Board and Executive Committes as from.
commencemont of the period in 4.1 and towards operational and

capital expenditure of such prospecting or mining;

Vf%/ (W
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492  Any EBITDA shall be allocated to a reserve fund to be paid
over to the pooled accovnt mentioned in 14.7.1 when the

suspensive conditions i 3.1 have been fizlfilled.

All monies expended by Alexkor in respect of the preliminaty

establishment of the PSJV, form part of the Alexkor Tmitial Cost

Contribution. contemplated in 14.1 %ﬂlww

fulfilment of the suspensive conditions in the books of the PSTV.

For purposcs of clarity, it is recorded that Alexkor is listed in Schedule IT

to the Public Finance Management Act 1 of 1999 as a major public entity

which is subject to the provisions ofthe said Public Finance Management

Act, and that the preliminary establishment of the PSIV inthisclause 4is
subject to section 54(2) of that Act, whereby the accounting authority for
Alexkor must in writing inform the Treasury of Alexkor's role in the
preliminary establishment of this clanse 4, and must submit it to the

Minister of Public Enterprises for approval of the transaction, being the

participation of Alexkor in an arrangement similar to/an unincorporated

jolnt venture,

The members of the Executive Committee appointed during the
preliminary establishment as aforesaid, shall be appointed on the
following basis to be agreed with each of them:

4.12.1 During the period in 4.1, such members shall be in the service
of Alexkor, but under the contrel of the Joint Board, acting as a

W ST ARSIl pariaSah ke VTN 6(\’
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committee of the Board of Alexkor;

4.12.2  (Onconxmencement of the PSIV, the members of the Execntive
_Committeo shall be in the joint sexvice of Alexkor and the RMC

under the confro] of the Joint Board;

4.12.3 During the period in 4.1, the salaries and remuneration of the
members of the Bxecutive Committee and such employees of
Alexkor as are required by the Executive Committce to rendor
services to the inferim operations under the conirol of the
Executive Comuittee, shall be paid by Alexkor, but shall be
operational expenditure of the PSTV and reflected as such in the
books of the BSIV,

POOLING AND SHARING IN THE JOINT VENTURE

5.1 As soon as the PSTV commences, the Joint Board and the Executive
.Committes appointed during the inferim period shall be the Joint Board
and the Executive Committee of the STV,

52 As from the commencement of the PSJV, the pooled operations shall be
constituted by Alexkor and the RMC by -

5.2.1 placing the land and marine mining assets of Alexkor and of
BMC, and as identified and earmarked by the Executive

| | /£
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Committee during the period in 4.1, under the control of the
Joint Board ss the Alexkor pooled assets and as the RMC
poaled assets;

52.2 sharing in the pooled EBITDA in accordance with thejr

respective participation mierest from tirae to time. In giving

effect to the aforngoing, infer alia, the EBITDA pencrated from
the RMC pooled assets shall acorue to RMC, up to a maximum
of RMC's participation interest, provided that where RMC's
participation interest is taore than the ratio which the EBITDA
generated from the RMC pooled assets beass to the aggregate
(100%) EBITDA generated from the RMC pooled assets and
the Alexkor pooled assets collectively, the balance shall acerue
1o the RMC out of the EBITDA. generated from the Alexkor
'pooled assets, aud where the RMC's participation interest is
less, the balance of the EBITDA generated from the RMC
pooled assets shall accrue to Alexkor. The aforegoing
provisiens will apply mnfatis mutandis to EBITDA generated
fiom the Alexkor pooled assets; and

523 sharing in the capital expenditure (to the exclusion of the
Alexkor Initial Cost Contribution) in accordance with their

respective participation inferest from time fo time, In giving

effect to the aforepoing, each part il ject

provisions of 14, incur the capital expendifure in respect of their

own pooled assets, provided that in the event that the capital

expenditure incurted by Alexkor in respect of the- Alexkor

- A
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pooled assets during a particular year of assessruent (as 2
percentage of the aggregate capital expenditure incurred in that
year by both parties) exceeds Alexkor's participation inferest for
that year (the excess capital expenditure percentage), then
Alexkor will on the last day of that year sell a portion (squal to
the excess capital expenditure percentage) of each of the assets
acquired by it during the year of assessment and on which such
capital expenditure was expended, to the RMC for an amount
equsl to the proportionate cost of such assets. The aforegoing
provisions will apply mutatis mutandis to capital expenditurc
incurred in respect of the RMC pooled assets in excess of the
RMC('s participation interest. For the purpose of this 5.2.3,
capital - expenditure shall exclude maintenance capital
expenditure,

33 The relationship between the parties as participants in the pooled
operations, shall be governed cxclusively by the Deed of Seitlement as

'}_Jgreiu supplemenied, and is not intended to create and shall not
constitute a partnership. Save as may be expressly provided for in this
agreement, neither of the parties shall be entitled fo represent or hold
itself out as being the partner or agent of the other party or as being able
to bind the credit of such other party. Each party hereby indemnifies the
other against any losses or damages of whatever nature which that other
party may suffer as 2 result of a breach of the provisions of this clause.
As security for their respective obligations towards each other as
provided for in this agreement, each party will be entitled to recover such
loss or damages after liquidation thercof, from the other party's
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undistributed share in the pooled EBITDA and the parties hereby
irrevoeably consent thereto tﬁaﬁ in such an event, the Toint Board shall
pay the amount of such liquidated loss or damages from the relevant
undistributed share of the EBITDA fo the party so entitled thereto.

Alexkor and the RMC undertake to act with the utmost good faith
towazrds each other in giving effect to the terms of this agreement and to
do all such things and sign ail such documents as may be neeessary to
place the Alexkor pooied. assets and the RMC pooled assets under the
control of the Joint Board and to enable tho Joint Board to manage and

administer such assets as herein provided for.

The respective participation interests of the parties as set oul in 2.14,
shall not be altered or adjusted in any way or manner whatsoever, other
than as provided for in this agreement or by written agreement between
the parties.

ELEMENTS AND EFFECT (to supplement clauses 8.3.1 0 ,3.5 of the Deed
of Settlement)

6.1

The effect of the pooling transaction shall be to make the Joint Board
ultimately responsible for the -

6.1.1  the prospecting and mining for precious stones in aud on the

pooled operations area {utilising the pooled assets);

Top ;e
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6.12  carrying out of all such ancillary and incidental activities from
time to time in order to facilitate the activities contemplated in
6.1.1;

6.1.3 _camying out of the recovery and sale, at the hi@:éé gﬁce
Mle, of precious stones produced fiom the pooled

operations areas; and

6.14 carrying ont of all such ancillary and ncidental activities from
fime fo time in order to facilitate the recovery and sale as
contemplated in 6.1.3, in tenns of and subject to the provisions

of this agreement.
6.2 Therefore, with effect fiom the commencement of the PSTV -

621  Alexkor shall place under the control of the Joint Board (with
full retention of its vights of ownership) -

(@) the right of'use of the Alexkor pooled assets;

{b) all precious stores produccd from the exercise of the

marine mining rights which contribution will be made

free of charge to carry out the pooled operations; and
= —

(¢) certainof #fs emplovees in accordance with cléuse 8.3.3 of
the De&i of Seftlement.
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6.2.2  The RMC shall place moder the control ofthe Joint Bourd (with
full retention of its rights of ownership) -

(a) the right of use of the RMC pocled assets;
(6} the RMC land;
{c) all precious stones produced from the exercise of the
RMC's mining rights, which contibution will be made
free of charge to carry out the pooled vperations.
6,23  Subjectto 4 and from the commencement of the PRIV, Alexkor

shail contribute to the pooled operations the Alexkor Inifial Cost

Contribution.

OWNERSHIF OF ASSETS (to supplement clause 8.3.3 of the Deed of
Settlement)

7.1 For the avoidance of doubt it is recorded that -

7.1.1  the RMC shall not jacquire any ownership interest in the

Alexkor pooled assets, including in any mining right granted to
Alexkor by the Minister of Minerals and Energy pursuant to any

conversion of the Alexkor offshore old order mining righttoa
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mining right in accordance with the provisions of tem 7 of the

transitional arrangements of the MPRDA; and

e

7.12  Alexkor shall not acquire any ownership inferest in the RMC

pooled assets;
——

7.1.3  the ownership of the Alexkor pooled assets and the RMC
_pooled assets shall for the duration of the conduct of the pooled

operations and afler ifs termination, be retained in full by
Alexkor and the RMC respectively, provided however that the
Joint Board and the Executive Committee, acting through the

Management Structure shall, with offect from commencement

of the PSIV. be responsible for prospecting and mining in the

_pooled operations in terms of 13.1 and by means of independent

coptractors appointed for that purpose, the conduct of all

production aclivities relating to the pooled operations ip terms

of 13.2 and the supervision of marketing as confemplated in
13.3.

7.2 Any assets acquired cut of the pooled EBITDA shall be joinfly owned by
the parties in undivided shares in proportion to their participation interest
subject to any of the provisions of this agreement which expressly

provides otherwize.

7.3 Saveas expressly provided in this agreement, neither party will have the

right to in any way deal with any of its assets forming part of the pooled

operations (and therefore being under the control of the Joint Board)

T\
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without the prior written consent of the other party.

OWNERSHIP OF PRECIOUS STONES (fo supplement clause 8.3.6 of the
Deed of Settlement)

Notwithstanding the provisions of 7 and with respect to precious stonesrecovered
from the exercise of the RMC mining rights (the RMC precious stones) and the
exercise of the Alexkor marine mining rights (Alexkor precious stones), the

patties agree that with cffect fiom the commencement of the PSIV -~

8.1 such percentage undivided share in all the Alexkor precious stones as is
equal to the RMC's participation interest for the time being (RMC share)
shall, as soon as those precious stones become movables capable of
separate ownership (delivery moment), become the propeity of RMC and
shall be delivered by Alexkor to RMC by constituian possessoriun.
Accordingly, the parties agree that on the delivery moment, Alexkor
changes its intention insofaras the RMC share is coneerned and Alexkor
shall no longer own the RMC share, but the parties shall be co-owners in
undivided shares of the Alexkor precious stones in proportions equal to
their respective participation inicrests; and

8.2 such percentage undivided share in all the RMC precious stones as is

i
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equal to Alexkox's participation interest for the time being (Alexkor
share) shall, on the delivery moment, become the property of Alexkor
and shall be delivered by RMC to Alexkor by constifutumn possessorium.
Accordingly, the parties agree that on the delivery momeni, RMC
changes its intention insofar as the Alexkor share is concerned and RMC
shall no longer own the Alexkor share but the parties shall be co-owners
in undivided shares of the RMC precious stones in proportions equal fo

their respective participation interests,

9.

JOINT BOARD (to supplement clauses 83.8 and 8.3.9 of the Deed of

Sctilement)

9.1

The overall supervision of the activities of the pooled operations shall
vest in a Joint Board which shall be constifuted and established as
follows -

9.1.1  the Joint Board shall, subject to 13, be the sole representative of
the parties in respect of the pooled operations, nnfess otherwise
dotermined by the Joint Board by resolution. No person shallin
any manner whatsoever represent the parties in relation to the
pooled operations, save to the extent such persen may be

expressly authotised by a resolution of the Joint Board;

9.1.2 in the event that the copduet of the pooled operations is

terminated for any reason whatsoever, the existence of the Joint
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Boatd shall confinue but only for as long as and for the pmpose
of giving effect to the provisions of this agrecment and to
administer the discharge by the parties of any obligations or
liabjlities rclafing to the pooled operations which may survive
its termination;

9.1.3 Jﬂ‘ the members of the Joint Board shall discharge their functions

and responsibilities in relation to the pooled aperations in the
same manner and with the same fiduciary duty and duty to act
with care and skill, as would be expected of the directors of a

company incorporated under the Companies Act;

9.1.4  each of the parties shall be entitled to appoint, remove and
replace three members to the Joint Board, who shall be duly
authorised to represent that _party in respect of all matters

relating to the pooled operations;

9.1.5  at any meeting of the Joint Board, each member shall have that
percentage of the total votes of all members which corresponds
to the percenfage participation interest of the party which
nornipated such member, divided by the number of members
nominated by such party; subject to the provisions of elause
9.3, all ciec.isions of the Joint Board shall be by majority vote;

9.1.6  the chairman of the Joint Board shall be a member of the Joint
Board, to be appointed from time to tirue by the Minister of

Public Enterprises as executive authority for Alexkor in terms
T
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’ 9.1.9

iy by o

_of the Public Finance Management Act 1 of 1999 and duly

authorised by Alexkor to do so. The chairman shallnothave g

—

casting vote in addition to his or her deliberative vote;

the quorum at meetings of the Joint Board shall be at least two
representatives from each of Alexkor and RMC;

if no quorum is present at any duly convened meeting of the
Toint Board within thirty minutes after the scheduled time for
commencement of that meeting, the meeting shall be adjowrned
to the same day seven days later at the same time and venue, or
if'that day is not a business day to the next succeeding business
day. Written notice of each adjournment shall be given by one
of those representatives present at the meeting to each of the
representatives not present at the meeting forthwith after such
adjournment. If at such adjourned meeting a guorum is not
present within thirty minutes after the scheduled time for
commencement of that meeting then, nolwithstanding anything
to the contrary herein contained, the representatives present
thereat shall constitute a quorum. The representatives of each
party present at the adjourned meeting shall exercise their
voting rights collectively as a single unit on the same basis

mutals mutandis as set out n 9,1.5;

meetings of the Joint Board shall take place in accordance with
the requiremests of the pooled operations: FProvided that at
least one meeting shall take place once a calendar quarter for the

%
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duration of the period of conduct of the pooled operations, Any
member shall be entitled to call ameeting of the Joint Board by
giving not less than ten days written notice (or where the matter
to be discussed is urgent, not less than five days written notice)
1o the other members, which notice shall set out the time and
place for such meeting. Where the matter to be discussed is
vrgent and no quonum. is present at such urgent meeting called
in texms of this clause within thirty minutes after the scheduled

time for commencement of that urgent meeting, the meeting

shall be adjourned o the same day iwo days later on mufatis

mutandis the same basis as set ont in 9,1.8;

9.1.10 the resolutions of the Joint Board shall be recorded in minutes
to be cicculated to each rnember within ten days of any meeting,

Receipt of the minutes shall be acknowledged in writing and

any minutes so received shall be deemed to have been approved

" by each member, within ten days after receipt of such minutes,

if that miembor does not raise any objections In wiiling to the

minutes;

9.1.11  Joint Board members shall be entitled to participate in the
mestings of the Joint Board through the use of a conferonce
telephone or ofher commupications equipment by means of
which uli persons participating in the meeting ean hear each
other: Provided however that any such decision made at a
meeting held in such 1 manner, is ratified in writing by each
member who participated in the meeting within seventy-two
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hours from the decision having been made. The ratification
shall be communicated to all members forthwith upon having

been reduced to writing;

9.1.12 decisions of the Joint Board may also be arrived af in writing by
telefacsimile or electronic mail;

9.1.13 1o remuneration shall be payable to the members of the Joint
Board by the PSIV and from the pooled income. The pooled
operations shall also not be liable for the costs imcurred by any
member altending any Joint Board meeting unless otherwise
agreed. Each party shall be responsible for the remuneration
and costs of the members of the Joint Board norinated by it;

9.1.14 the administrative and secrelarial functions of the Joint Board
shall be carried out by its members or such third parties as

deteymined by the Joint Board;

9.1.15 all costs of the pooled operations incurred by the Joint Board
relative to its fanctioning and which are approved by it shall be
paid for out of the pooled EBITDA;

9.1.16 the individual members of the Joint Board shall mot be enfitled
to issue any instructions to, or exercise any authority over, any
employes, agent or counter party involved in the pooled
operations unless they have been expressly authorised by the

Joint Board to do so;
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The Joint Board shall be responsible for, inter alia -

9.2.1

922

9.2.3

924

8.2.5

9.2.6

determining the business cbjectives and strategies (iucluding
hedging stratepies) of the pooled operations from time to time;

approving the operating and capital expenditure budgets for the

pooled operations;

supervising and engaging with the Exscuiive Commitiee in the
decision-msaking process relating to the management of the
pooted operations as provided for herein;

infonnation shanng and skills transfer/management training;
establishing, inter alia, the following commiftees (which will
include at least one RMC tepresentative in each comimittee) and
their térms of reference -

{a) auditand risk;

(b) governanceand remuneration, which includes the subjects

of transformation and charter compliance; and
() environmnent and rehabilitation;

subject to 12, appointing on recommendation of the Executive




.,
o

23

24

231-

Committee, an independent contractor or contractors; and

9.2.7  preparing such quarterly reporis as would enable Alexkor to

comply with its reporting obligations nuder the Public Finance
Management Act | of 1999,

Notwithstanding the provisions of 9.1.5, the following decisions of the
Joint Beard will only be implemented if the members of the Joint Board
representing the RMC and Alexkor bave unanimously resolved to
implement sach a decision at a meeting of the Joint Board whete sucha

deciston is submitted to the Joint Board for resolution, namely -

93.1 theappointment of the Executive Committee as contemplated in
clause 8.3.9.1 of the Deed of Settlement;

9.32 any deviation from the development plan and programme

insofar as it relates to the land mining and prospecting.

In the event that any decision as referred to in 9.3.1 and/or 9.3.2 cannot
be implemented due to a failure by the Joint Board to reach a unapimous

resolution for such a decision, then -
941  the parlies shall consult for a period of ten business days
(discussion period) to attempt fo reach a unanimous resolution

for the decision in question through amicable discussion;

242  in the event that the resohstion for the decision in question

§ ﬂ)‘_
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cannot be passed within the discussion pertod, the parties shall,
for a further period of five business days, attempt to agree upon
the identity of a third party comsulting mining engincer to
resolve the dispute between the parties ("the expert™);

ifthe parties cannot within the expert identification period agree
vpon the identity of the expert, either of the parties ("the
referring party") shall be sntitled to request the Chairman for the
time being of the South Afiican Institute of Mining and
Metallmgy (“the Chairman) to so appoint the expert on behalf
of the partics, provided that the Chairman $hail be instructed to
appoint the expert from an aggregate of four experts nominated
by the parties for that purpose. Each party undertakes in favour
of the other to promptly forward to the Chairman and/or the
referring party, two nominations for the expert; and

the cxpert shall act as an expert and not an arbitrator and his ox
her appointment and his or her determination of whether any
person nominated for appointment to the Executive Committee
has the necessary operational, technical or financial experience
for the management of the pooled operations and/or whether
any doviation from the development plan and programme
insofar as it relates to the land mining development compeonent
is warranted, shall be final and binding on the parties, exceptin
the case of manifest error.
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10,

THE EXECUTIVE COMMITTEE (to supplement clauses 8,3,10 and 8.3.11
of the Deed of Settlement)

10,1  The Executive Committee shall oversee the conduct of the day-to-day
operations of the pooled operations, The members of the Executive
Committee shall, subject to the provisions of 9.3.1, be appointed and
removed by the Joint Board from time to time. 7The Executive
Committee will comprise persons who have operational, technical and
financial experience and expertise for the management of the pooled
operations. The Executive Commitiee will, unless the Joint Board
otherwise resolves, at all times comprise of at least the following

positions:
10.1.1 a General Mine Manager (Chief Executive Cfficer);

10.1.2 a Financial Manager; 3

10,1,3 aMineral Resoures Manager;
10.1.4 aGeneral Manager: Metalhwpy;

10.1.5 a Security Manager;
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10.1.6 aManager; Rehabilitation and Environment; and
10.1.7  such further managers as the Joint Board may decide,

102 Members of the Joint Board shall be entitled to attend and ask questions
at monthly mestings of the Executive Committee but shall not be entitled
to interfere in or direct any meeting of the Executive Committee where
they are present. The Executive Committee will meet at least once per
month in order 1o discuss the monthly management accounts referrsd to
in 15.2 and will otherwise regulate the frequency and conduct of its own

meetings.

10.3  The Bxeeutive Committee and the Management Structure shall report to
' and be accountable to the Joint Board. The Joint Board shall ensure that
Executive Comumittee and members ofthe Management Structure shall at
all times perform their obligations under this agreement and perform
their duties to manage fhe pooled operations solely in the interests of

both the parties,

11.

FORMULATION OF DEVELOPMENT PLAN AND PROGRAMME (fo
supplement clause 8.3.12 of the Deed of Seftlenient)

111 For the purposes of this clause 11, vighle land mining operation shall
comprise the conducet of diamond mining activities in and on the RMC

L R /‘)
ﬁ/;“? ,% 9L,
@




1.2

1.3

ToF: o Pty dbeder o d o TEFAH

-35-

land area in a manner which is capable of generating sufficient EBITDA
Jo_enable Alexkor fo récover 51% of the Alexkor Imitial Cost
Contribution in respect of land prospecting aud mining operations, “Ilt_hl_n
_aperiod of five years valculated from the commencement of mining and

to in addition, recover any additional finance made available fo the
pooled operations in the manner contemplated in 14.2 below within the

sarne five year period.

The Bxecutive Commiitee and the Management Structure shall formulate’

a development plan and programme to provide for the mauner in which

the upgrading of the marine and Jand diamond resourcs will ocour and

the manner in which prospeeting and mining activities shall take placein
the Alexkor marine area and the RMC land area, with the ovenriding
objective to ultimately prospect and mine those areas to the full potential

of the resource in those areas. The development plan and programme

must be submitted to the Joint Board for approval and must be updated

from 1ime to time as prospecting and mining progresses.

The Executive Committee and the Management Structure shall in

L
formulating the development plan and programme, include in the

development plan 2nd prograrame all activities related and incidental to
prospecting and mining which are customary for the prospeeting and
mining of alluvial diamond deposits and rarine diamond deposits to
facilitate the optimum prospecting and muining, incjuding, without

Iimiting the generality of the aforegoing -

11.3.1 imcorporation of the tenms and conditions of the mining work

A
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programumne relevant to the RMC fand mining right;

1132 providing for rchabilifation of prospecting and mining

disturbances in accordance with the amended EMP;

11.3.3 complying with the principles set out in clause 8.3.12 of the

‘Deed of Settlement, after such revision thereof as may be
accepted uganimously by the Joint Board in accordance with the

provisions of 4.6,3;

1134 compilation of a mining plan to achizve a viable land mining

operation;

11.3.5 appointment of an independent contractor in accordance with

the provisions of 12; and

11.3.6 allocation of the Alexkor Initial Cost Contribution as between
the matine and land components of the pooled operations in
order to facilitate the implementation of the dsvelopment plan
and programme and fo achieve the objectives of the
development plan and programme, while simultaneously
maintaining revenue from the offshorc opcrations to subsidise

the land operations during development phases.

11.4  The Executive Committee and the Management Structure shal, in the
conduct of prospecting and mining activities in the pooled operations

ateas, at all times comply with the development plan and programuc as
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approved by the Joint Board.

12,

o APPOINTMENT OF INDEPENDENT CONTRACTOR (to supplement
p clause 8.3.13 of the Deed of Settlement)

2.1

: 12.2

The Executive Committes shall, as 2 component of the development plan
and programme and subject to the provisions of this clause 12,
recomutend to the Joint Board an independent contractor or confractors
for appointment by the Joint Board, to carry out the pooled operations for
and on behalf of the parties in the pooled operations areas. All
independent contractors appointed with regard to pooled operations in
respect of the RMC land area, shall be appointed on behalf of the RMC
and all independent confractors appointed with regard to pooled
operations on the Alexkor marine area, shall be appointed on behatf of
Alexkor. Where independent contractors are appointed with respect to
pooled operations pertaining to both the RMC land area and the Alexkor
marine area, the Joint Board shall decide on whose behalf such
confractors will be appointed. For purposes of clurity, it is recorded that
all monies paid to such independent confractors, shall be regarded as

operational expenditure.

The appointment of the independent contractor, shall take placc onterros
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and conditions to be agreed between Executive Committee and the
independent contractor as approved by the Joint Board, provided
however that it shall be an expressed term of any such contract that -

[22.1 exeept where it is customary in the case of marine mining, the
independent contractor wiil be remunerated on a basis which
specifically excludes the independent contractor acciuiring or
patticipating in a share of the proceeds of diamonds recovercd
in the pooled operations areas and sold by the parties; and

12.2.2  the activities to be undertaken by the independent contractor
pursuant to the coniract, shall not include operation of any DMS
plants and the recovery and sale of diamonds by the parties, >
unless the Joint Board on recommendation of the Exceutive

Committee otherwise decides.

123 The Joint Board shall not unreasonably refuse to appoint a contractor
identified by the Exceutive Comumittee, neither shall the Joint Board
unreasonably refuse to approve of any terms and conditions of such a
contract recommended by the Executive Commitiee. Inthe event that the
Joint Board should refuse such appointment and/or the terms and
conditions of any such confract, the matter shall be referred back to the
Executive Committee by the Joint Board, together with reasons for the
refusal, for reconsideration by the Executive Committee. In the event
that the Execwiive Conumittee reconsiders the appointment of the
contractor or any of the aforementioned terms and conditions and

resubmits to the Joint Board the same rgcommendations, the Joint Board

he
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shall be obliged to accept those recommendations and appoint the
o confractor on the terms and conditions recommended by the Executive
Comumittee, provided however that the Joint Board shall not be obliged to
3 ‘ accept such a recommendation if the appointment of the contractor
' and/or any of the terms and conditions of the contract, will be to the
financial prejudice of the pooled operations.

13,

X MINING, FACILITY MANAGEMENT AND MARKETING (to supplement
clause 8.3.12 at page 37 of the Deed of Settlement)

! 13.1  Prospecfing and mining

. 13.1.1 Subjeet to 9.2.2, the Executive Committee, acting through the
P Management Structure, shall be responsible for the conduct and
y management of all prospecting and mining activities of the
. ! pooled operations on the basis set out in 10.3. The Executive

- Committes, acting ti:urough the Management Structure, will
perform its management obligations acting as the representative
L of the parties. ~ Without limiting thc generality of the
' aforegoing, the overall day to day management operation and
o administration of the prospecting and mining activities shall
include B

‘ (@ management of all health and safety responsibilities and
, miine safety standards as required by the Mine Health and

= o5at



b

©)

@

©

®

TLAP 5 QAT fchiarpeyb £y Alcionamcd fin TYRLAL

-4~

Safety Act, 1996 (Act No 29 of 1996) and the Regulations

thereto;

appointment of all such compstent persons in accordance
with the provisions of the Mine Health and Safefy
Act, 1996 (Act No 29 of 1996) and the Regulations
thereto to perform any functions of the Management
Structure;

the procurement of consumables and equiptnent;

the procurement of electricity, water and other utilities
and services and the negotiation and conclusion of the

terms and conditions of such procurement;

the temporary suspension and subsequent resumption of

ﬁrospecting and mining activities for good reason;

the control, selection, hiring and dismissal of employees -

and/or secondess: provided that employees of Alexkor
seconded to the joint operations shall not be dismissed by

the Executive Committee, but by Alexkor alone, whilst.

the Executive Commiftee may instruct Alexkor to repeat
the secondment of sich employee: provided further that
the tripartite agreement entered into between such
employee, Alexkor and the RMC as envisaged in clause
8.3.3 of the Deed of Settlement, shall provide for such
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evettuality;

the negotiation and conclusion of arrangements with trade

unions and other employee representatives;

applying for all consents, approvals, licences and permits
as may be required in 'termms of the MPRDA, in order to
conduct the prospecting and mining activities: provided
that the Execttive Coramittes will do all such things and
take all such steps as may be required by the Transitional
Arrangements of the MPRDA and within the time frame
preseribed by the Transitional Atrangements, to convert
the Alexkor marine mining right in 2.11.2 to a mining
right in accordance with the provisions of Hem. 7 of the
Transitional Arrangemenis and to furthermors apply for
all such extensions of the land mining right of the RMC
and of the marine mining rights in terms of the MPRDA
in order to conduct the pooled operations: provided that
211 costs directly involved in -

(i) the application processes contermplated above; -

(i) thepaymentofany rovaltiesto the State pursnantto
the issue of any mining rights under the MPRDA
and in any way related fo the utilisation of the land
mining rights of the RMC and the marine pining
rights by the pooled operations, will be for the

%L



account of and paid from the pooled income,

whilst the conversion of the land mining rights prior to
ransfer thereof to the RMC as well as the conversion of
the marine mining tight, will be at the cost of Alexkor;

(1) 1be development, implementation and oversecing of the
necessary finaneial, aceounting, administrative, indirect

tax, operating and secrctarial conirols and processes;

(i) complying withthe duties imposed by all relevant labour,
mine, health and safety legislation;

(®) complying with the duties imposed hy all relevant

environmental logisiation;

() canmying out closure of any mining area and obtaining &
closure certificate pursuant to the provisions of section 43
of the MPRDA, as the casec may be, upon cessation of
such prospecting and mining activitics, by ulilising the
funds in the relevant rehabilitation trust, for such closure;

{m) the effecting and maintaining of ipsurance and the

processing of any insurance claims;

(u) unepotiating, conducting and seftling any disputes or
litigation arising from or attributable tothe conduct by the

e
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Management Structure of the prospecting and mining

activities in terms hereof;

fulfilling all statutory obligations as an employer and

operator of the prospecting and mining activities;

implementing 2 skills transfer programme (as prepared by
the Management Structure and as agreed by the Joint
Board) in respect of the technieal skills relating to the
conduct of the prospecting and mining activities

pertaining to the pooled operations;

disposing of pooled assets having an individual value of
less than RS-million or a comulative valve in any given
year of less than R50-million (having regard to the pooled
operations from time to time), which amount shall
escalate annually from the execution date by the same
percentage increase as the percentage increase in the PPI

for the previous accounting peried;

procoring the services of such experts, consultants and
confractors as are necessary in Tegard to the miping,
engineering, design, legal, accounting or other
professional services required in connection with the
prospecting and mining activifies in an ecopomically

viable and efficiert manner;
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ensuring that proper books of account and records are
kept in connection with the prospecting and mining
getivities to the extent required by legistation and by good

management accounting and secretarial practice;

taking responsibility for asset management by
maintaining and writing up an asset register, and taking
all reasonable steps to ensure that through preventative
maintenance all assets used in relation to the conduct of
the prospecting and mining activities are preserved in
good working order and condition, fair wear and tear
excepted, as well as the managing of compliance with all
relevant quality standards;

preparing operating and capital budgets for the
prospecting and mining activities of the pooled
operations, to be presented to the Joint Board for its
approval;

suspending zctivities from time to time for good reason;

concluding and/or amending any contracts in relation to
the aforegoing in the name of either party, the name of the
contracting party being a decision of the BExecutive
Committee generally having regard to the site to which
the contract relates, ie. if the confract relates to an
Alexkor site, such contract wiil be concluded in the name

s
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of Alexicor, and if it relates to an RMC site, it will be
concluded in the name of the RMC;

managing the independent prospecting and mining

contractor to bc appointed by the Joint Board in

accordance with any contract concluded with such an

independent contractor and the parties as participants in

the pooling transaction;

the rehabilitation of the surface of fand concerned in any

prospecting or mining -
() in accordance with the approved envirommental

(i

(i)

(i)

™)

management programme or plan in place from time

to time for that arca and the rchabilitation protocol;

as an integral part of the prospecting or mining

operations concerned;

simultaneousty with such operations;

by, insofar as it may be necessary, regularly
updating the environmental management

programme or plans;

ensuring that adequate funds are set aside to fund in
{ull the rehabilitaion measures set ont in the
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environmental management programme or plans
and the rehabilitation protocol, as may be amended
from Hime fo time;

(vi) generally taking all such steps and doing all such
* things as may bc necessary or requisite for the
effective management of the prospecting and

mining activities of the pooled operations.

13.1.2 Thc Executive Committes, acting through the Management

Structure, shall subject to the confirmation by the Joint Board,
be entitled fo appoint additiona] sub-confractors in order o

conduct such prospecting and snining activitics.

132 Facility management

13.21

TOE ¢ O e’ 1 ko Rl Ao TIFIIE

Subject 0 9.2.2, the Executive Committee, acting through the
Management Structure, shall be responsible for the conduct and
management of all precious stones recovery facilifes relating to
the pooled operations on the basis set out in 10.3. Without in
any way limiting the generality of the aforegoing, the Executive
Commiitee's responsibilities and obligations, acting through the
Management Strocture, in relation to the comduct and
management of all prospecting and mining activities relating to
the pooled operations as set out in 13.] above {other than
13.1.1(b)) shall apply, mutatis mutundis, in telation to its
responsibilities pertaining to the management of all precious

#5
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stones tecovery facilities and related infrastructure of the pooled
operations on the basis that references in 13.1 to prospecting
and muining activities shall be corstrued as references fo

precious stones recovery and related activitics.

1322 Subject to 9.2.2, the Executive Committes, acting through the
Management Structure, shall be entitled to eppoint sub-
contractors in order to conduct such fagility managerﬁem
activities.

133 Marketing

Marketing of precious stones produced from the pooled operations areas
by the Joint Board shall take place in accordance with a marketing
protocol fo be developed by the Joint Board, which marketing protocol
shall ensure that such precious stones are marketed and sold in a marmer
which will at afl times achieve the highest possibie prices for the precious
stones. In the event thaf any marketing arrangements are in existence as
at the effective date, such existing marketing arrangements may be
included in the aforementioned marketing protocol in the event that they
have been ratified and accepted for such inclusion by the Joint Board.

14,

FINANCING OF THE POOLED OPERATIONS {(to supplement clause
8.3.14 and 8.3.15 of the Deed of Seftlement)

I }VJWL

20 Sy




-48-

! 14,1 Alexkor Initial Cost Confribution

Alexkor shall contribute 1o the pooled operations all costs required by the

¥ pooled operations for the conduct of prospecting and mining activities in

! the pooled operations areas, provided that the Alexkor Initial Cost

Contribution, shall not exceed an amount of R200-million. After the
, Alexkor Initial Cost Contribution has been exhausted bythe conduct of
\ e

) the pooled operations,, the remaining provisions of this clanse 14

' providing for the financing of the pooled operations, shall apply.
) I

’ 142  Additjonal fimding support

142.1 1In the event that the Alexkor Initial Cost Contribution and the

revenue generated from the pooled operations be insufficzent for
! the purposes of the implementation of the development plan and
’ programme and the establishment of a viable jaud mining
operation, then the Joint Board shall compile a presentation to
the state with a business plan motivating the reasonable
necessity for further financing of the pooled opetations,
! provided that such additional financing will be recovered fiom
the revenue generated by pooled operations within a period of
five years calculated from the commencerent date.

' 1422 Tn the event that the State s in its discretion satisfied with the

| | AP
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' reasonable necessity and the economic rationale for any
! additional finance for the pooled operations as referred fo in
) 14.2.1, the Statc shall facilitate the provision to the pooled
-— operations of additicnal finance on commercial terms fo be

‘ agreed between the State and the parlies and/or any third party

: financier, provided that it will be a term of any such additional
- financing that the State shall underwrite and guarantee the
repayment of the amount of the additional financing fo such a
Ny . third party financier.

! 143  Repayment of Alexkor Inifial Cost Contribution and additional State
assisted fonding

It is recorded, for the avoidance of doubt and notwithstanding anything to
' the conirary as may be provided for in this agreement, that the Alexkor
V! Initial Cost Contribution and the amotmt of any additional State assisted
funding as provided for in 14.2, shall be repaid from the pooled income
prior to the distribution of any EBITDA from the pooled accounts to the
; patlies, so that in effect, the RMC will through the pooled income prior
’ to the distribution of any EBITDA, only be paying back 49% of the
Alexkor Initial Cost Coniribution, subject, however, to the terms of the
exercise of the option mentioned below. Furthermore and in the event
0 that the pooled operations are dissolved for any reason other than the

g exercise of the options below, the balance of any such additional State

" e
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assisted financing and/or any amounts of the Alexkor Imitial Cost
Coniribution remaining at the date of such dissolution, shall be repaid to
the State and/or Alexkor prior to the payment to the parties of any of the

proceeds arising from such a dissolntion.

Operational expenditure

The parties underlake, to the extent that the operational expenditure
excecds the revenue of the pooled operations, to contribute to the
operafional expenditure of the pooled operations in proportion to their
respective participation interests on mutatis mutandis the same basis as
provided for in 14.5.

Maintenance capifal expenditure

14.5.1 The maintenance capital expenditure relating to the pooled
operations shall be incurred by the Executive Committes in
accordance with the applicable annual budget and shall be
funded out of the provision for maintenance capital expenditure,

14.52 Under circumstances where the provision for maintenance
capital expenditure is inadequate, the pariies shalfl make up the
shortfall by confributing the maintenance eapital expenditure
requirernents of the pooled operafions pro rata to their
participation interest for the time being.

14.5.3 Should any party ("vnable party") be unable to so contribute to
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14,7
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such maintenance capital expenditre requirements of the
pooled operations, the other party ("lending party™) shall be
entitled to contribute the unable party's shortfall on the unable
party’s behalf. Such cantribution shall be deemed to be a loan
from the lending party to thc unable party. The amount of such
loan shall bear interest 3% over the Prime Rate charged by Fist
National Bank in respect of the accounts held by the PSIV in
that bank. The lending party shall be entitled to claim
repayment of the loan, and any interest thereon, by way of
deduction from the unable party's cash distributions made in
terms of 16. It is recorded that the unable party shall not be
entitled to receive any cash distribafion vmtil such time that the
aforesaid loan by the lending party to the unable party and the
interest thereon has been repaid in full, unless the parties agrec

otherwise in writing,
Improvement Capital Expenditure

Improvement Capital Expendituro relafing to the pooled operations shall
be inenrred by the Executive Committee as provided {or in the annual
budget or as may be requested by the Executive Committee from the
Joint Board. The Joint Board shall, if the pooled EBITDA is insufficient
to foed such Improvement Capital Expenditure, in tirm request the
parties to contribute pro rata to their participation interest from time to

time.

Cash management (to supplement clause 8.3.7 of the Deed of

Job
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Settlement)

14.7.1 All of the proceeds and all other revenuc of the pooled
operations will be paid by the Executive Committee on behalf
of the parties into a bank accoumt(s) held in the name of the
pooled operations (*the pooled account(s)"), with First National
Bank.

14.7.2  The Executive Committea shall operatc the pooled acconnt(s)
for and on behalf of the parties, and the Financial Manager and
one other member of the Executive Committee decided upon by
the Joint Board will be authorised by the Joint Board to be

signatories on the account(s).

14.7.3 Operational expenditure of the pooled operations shall be paid
for by the Execufive Committce when incurred, out of the
peoled account(s) for and on behalf of the parties in the ratio of
their respective participation interests.

14.7.4 The Executive Commiftee shall retain from the pocled
EBITDA, as separate reserve accounts, sufficient fands in the

pooled account(s) to fund -

(1) working capital of the pooled operations required for
operational expenditure of the pooled operafions in an
amount to be determined by the Bxecutive Committee,

subject to approval or variation by the Joint Board at any

= P
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time;

(2) the maintenance capiial sxpenditure as provided for in
16.2;

(3) the environmenta] and rchabititation obligations of the
pooled operations as provided for in the relevant budgets

of the pooled operations from time to time.

All surplus finds in the pooled account(s) over and above those
required in terms of 14.7.4 shall be paid by the Executive
Committee to or on behalf of the parties in the ratio of their
respective participation interests at the time of payment in
accordance with the provisions of 16. Insofar as a surplus
reserve may be accumulated in relation to any of the reserve
funds provided for in 14.7.4(a} zod 14.7.4(b) are concerned,
such surplus shall be distrihuted by the Executive Comunittes on
mutatis utandis the same basis. Insofar as the reserve funds
relating to environmental and rehabiliation obligations of the
pooled operations referred to in 14.7.4(¢} are concerned, such
reserve funds shall not be available for distribution fo the
parties, but shall be committed to fulfil the environmental and
rehabilitation obligations of the pooled operations. QOnly after
fulfilment of such environmental and rehabilitation obligations
in fall and in the eveni that any balance yemains in the relevant
aceount, will such balance be available for distribution to the
pariies.

%f%ﬂg
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Should the funds in the pooled account(s) be fnsufficient to pay
for the expenditure requirements of the pooled operations
referred to in 14.7.4, the Executive Committee shall atterapt to
obtain finding from a third party financial institution by way of
commodity finance, Any interest incurred in this regard shall be
treated as a cost for purposes of calculating the pooled
EBITDA. If such fimding cannot be obtained within a
reasonable period, a cash call shall be made by the Executive
Committee to the parties to fund their share of such expenditure
requirements and the provisions of 14.5.3 shall apply to such

cash call muratis mutandis.

Subject to 14.7.6, each party shall be individually responsible
for raising its share of funding sef out in this agreement.

15.

BOOKS, RECORDS AND INFORMATION (fo supplement clauses 8.3.5 and

8.3.7 of the Deed of Settlement)

K 15.1
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time.

The Executive Committee, acting fhrough the Management Structure,
shall cause books of account 2nd records to be kept relating to the pooled
operations and which books of account shall be kept up-to-date to
accurately reflect the pooled EBITDA and its components from time to
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Alexkor shall procure thal the Executive Committee furnishes to the
Joiut Board on or hefore the 15™ day of cach calendar month, monthly
management accounts for the aetivities of the pooled operations in the
format decided upon by the Joint Board on recommendation by the

Executive Commitiee,

The parties shall be entitled within fen days of receipt of the acconnts
referred to in 15.2, to query any apparently mistaken computation of the
pooled EBITDA, and in the event that the query is not answered to the
reasonable safisfaction of the requesting party, that pasty shall be entitled
to request the auditors to verify stich accounts or any component thereof,
at the expense of that party, provided that if the query proves fo be
justified, the cost of the anditors will be recovered from ihe pooled
EBITDA. The Executive Committee shall be required to amend the

accounts, if necessary, in accordance with the auditors’ recommendation,

‘The agcounts and records referred fo in 15.1 and 15.2 shall be andited by
the auditors as at 31 March and 30 Septernber of each year, as requircd
by the parties, and be available at all reasonable times and on reasonable

notice for inspection by the parties.

The parties undertake to procure the prepatation of cornrnencement date
accounts as soon as possible after the commencement of the PSTV which
shall accurately reflect the financial position relating fo the pooled

operations as at the commencement date.

The Executive Commiftee shall inform the parties in writing as soon as




5G-

reasonably possible after becoming aware of an unexpected event which

is likely to have a materially adverse effect on cash distributions in terms

of 16,

l6.

CASH DISTRIBUTIONS

16.1

162
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Subject to the provisions of 14.7.4 and 16.2, the Bxecutive Cormittee
shall distribute the pooled EBITDA, pro rata to the participation interests
of RMC and Alexkor, respectively, on a quarterly basis, within one
month of the end of that quarter, after making provision for any future
maintenance capital expenditure as comtemplated in the relevant
budget(s), as more fully detailed in 16.2 below. Any amounts retained
that are not utilised for Capital Expenditure shall accruc interest for the
bencfit of the parties.

Notwithstanding anything to the contrary in this agreement, but subjectto
14.5.3, and in addition to the provisions of 14.7.4 -

16.2.1 for the first six months fram the date upon which prospecting or
mining aclivities commencs in the pooled operations areas
pwsuant to the completion of the development plan and
progiammie and in accordance with the development plan and
programme {"the initial period"), a monthly amount equal to
one-sixth of the next six months' maintenance capital
expenditure of the pooled EBITDA shall be retained in the

oy
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pooled account(s) as a reserve fund to provide for the

maintenance capital expenditure relating to the initial period;

16.2.2 after the expiry of the initial period, such amount as provided
for in the relevant budget relating to the forecasted maintenance
capital expenditure for the next six months shall be retained in
the pooled account(s) as a resexrve fund,

16.2.3 if at the end of each month after the expiry of the initial period,
the amount in the reserve fund is in excess of, or insufficient to
covor, the budgeted maintenance capital expenditure for the
next six months, then such excess or shortfall (as the case may

be} shall be -

(&) distributed to the parties i proportion to fheir
participation interest for the time being, together with any
payments in terms of 16.1;

(b} contributed by tho parfies in proportion fo their
participation interests for the time being on the same basis

mulatis mutandis as 14.5.2.

17.

ASSIGNMENT

17.1 Subject to 19.1.1(b), ncither party shall -

A
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17.1.1 have the right to cede, assign, delegate or in any other way
alienate any of its rights, enfitlements or obligations under this
agreennent without the prior written consent of the other party

having been obtaincd;

17.1,2 be enfitled to sell and/or fransfer and/or distribute its
participation irterest or any part of the pooled operationsto any
third party without first obtaining the prior written congent of
the other patty,

provided that the written consent mentioned in this 17.1.1 and 17.1.2
shall not be unreasonably withheld, and that such a cession, assignment,
sale, transfer or distribution, shall be permissible by Alexkor (without the
prior written consent of the RMC) to any organ of Statc,

Subject to the provisioﬁs of 17.1 and in the cvent that any party (“the
offering party") should at any time receive a bona fide offer in writing
from a third party which it wishes to accept ("a third party offer") for the
purchase by such a third party of any of the offering party's rights,
entitlements, obligations or its participation intercst in or any part of the
pooled operations ("the offered assets™), then —

17.2.1 the offering party shatl deliver to the other party ("the acquiring
party™), a copy of the third party offer; and

17.22 the acqniring party shall be entitled, within a period of ninety

Y
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days calculated from the date of he reccipt by the acquiring
party of the third party offer, to acquire from the offering party
the offered assets on the terms and conditions of the thmll party
offer; or may require from the offering party to procuce ﬂ"lat the
third party offer be extended to include the conespondingi assets
of the acquiring party proportionately on the same terms and
conditions as the original third party offer ("tag along right");

and

in the event that the acquiring parly does not exercise its r;ightto
acquire the offered assets from the offering party or dofes not
exercise its tag along dght within the abovementioned Ej]inety
day period, the offering party shall be entitled to dispose:;of the
offered assets to the third party offerror on the temlls and
conditions of the third party offer within a further pE‘»r:lod of
nipety days; and

in the event that the tag along right is exercised thhlin the
applicable ninety day period, then '

17241  the offering party must use his best endeavours to
procure that the third party offeror extends the offer
to the acquiring party within thirty days after the
exarcise of the tag aleng right;

17242 in the event that the offering party is unable to
procure the extension of the third party offeriby the

A
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third party offeror to the acquiring party pursuant to
the exercise of the tag along right within the thirty
day perod as provided for in 17.2.4.1, then the
offering pexty shall not be entiiled to accept the
third party offer;

17.24.3  should the acquiring party not accept the extended
offer from the third party offeror within the period
for such acceptance, or within thirty days,
whichever is the shorter, then the offering party will
be entitled {0 accept the third party offer without
fuzther refercnce to the acquitng party.

In the event of the implementation of any transaction whickh leads to the
restructuring of either of the parties and provided that such =
restructuring does not involve a ehange of contro), the restructured party
shall be entitled, with the prior wiitten consent of the other party, which
shall not be unreasonably witbheld or delayed, to cede, assign, delepate
or in any other way alienate its tights and obligations hereunder, in order
to give effect to such restructuting.

Any permitfed cession, assignment, sale or transfer taking place in terms
of 17.1, 17.2 or 17.3 shall be conditiong] on ~

17.4.1 1iketrapsferor binding itself as surety for and co-principal debtor
in solidwmn with the assignee for the fulfilment of the obligations
of the transferee lowards the remaining party, tmless the
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4. s
K,



61~

remaining party agrees to waive the giving of such a suretyship;

and

17.42 the transferee binding itself'to the terms of this agreement in the
place of the transteror, and by doing so the pooled operations
shall automatically be reconstituted insofar as it may have
dissolved.

18.

BREACH

18.1  Should either party commit a material breach which goes to the root of
this agreement and fail to remedy such breach within fourteen days of
receiving written notice from the other party requiring it to do so, or
within such firther period as may he reasguable in the crcumstances,
then such other party shall be entitled, withont prejudice fo its other
rights in law, to claim specific performance or an interdict, in either event
without prejudice to the aggrieved party's right to claim damages.

182  This apreement shall not be cancelfable by either party under any
circumstances.
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19.
WINDING-UP OF THE FOOLED OPERATIONS

19.1  Exitby Alexkor (to supplement clause 8§,3,16 to 8.3.19 of the Deed of
Setilement)

19.1.1  Alexkor will withdraw from the PSJV on the exercise of the
call-option hereby granied to the RMC to buy the 51% interest
of Alexkor in the land mining cperation of the PSIV, which
option is on the following basis: |

(a) The purchase price of the 51% participation interest of
Alexkor in the land mmmg operations is the Alexkor
Initial Cost Confribution recovery amount, as at the date
upon which the call-option is exercised in writing;

(b) The option may be exercised at any time after the land
mining rights have been transferred to RMC and the
conditions set out in either 19.L.1(L)(E) or 19.1.1{b)(ii)
hereunder have been fulfilled, pamely:

() I firstly, a land resource status has been achieved
of a two-year Indicated Resonrce and one-year
Probable Reserve in the first mining cell as
contemplated in clause 8.3.12 of the Deed of
Settlement and if, secondly, the RMC has enfered

de
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into a binding writien agreement with a mining
entity with the necessary technical competency and
financial resources to continue the prospecting aud
mining in the manner confemplated in clanse 8.3,12
of the Deed of Settlement, or if the RMC has
entered into a binding written contract with a
mining contractor with the necessary expertise to
conitinue the prospecting and mining in the manner
contemplated in clanse 8.3.12 of the Deed of
Setflement, and if, thirdly, all additional finance
made availahle as contemplated in 14.2 has been,
répaid; or

If the said land resource status has not been

achieved:

1)  when RMC has entered into 2 binding wiitten
confvact with a mining entity with the
technical competency and financial resources
to achieve the said resource status and
prospect and mine as contemplated in clause
8.3.12 of the Deed of Settlement; and

2)  the terms and conditions of the said contract:

- facilitate the fiture participation of
RMC in the land mimng operation on

L A¢
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reasonable commercial terms as though
the said resource stains has bheen
achieved in the first mining cell as
comtemplated in clause 8.3,12 of the
Deed of Settlement;

- provide for therepayment of the further
finance (if any) contemplated in 14.2
within the five year period fiom
commentement of mining operations in
the first mining cell as contemplated in
clause 83,12 of the Deed of
Settlement,

If dispute arises between RMC and Alexkor
as to whether the conditions for exercise of
the option have been met, or the purchase
price has been correctly calculated, such
dispate must be referred to a suitably
qualified independent expert whose decision
shall be final.

(i) The appointment of an objective expert consiltant
as contemplated in 19.1.1(a) shall be made by
agreement between Alexkor and RMC, or failing
their agreement, shall be made by the chairtnan for
the time being of the South Afiican Tnstitute of

7 %“”
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Mining and Metallurgy, provided that the
chairperson shall appoint the expert from an
agprepate of four experts, two of whom shall be
nominated by Alexkor and two of whom shall be
nominated by RMC. The parties shall be bound by
such expert's appointment and determination.

(c) Alexkor will relain control of the mining operation after
the excreise of the call-option and unti! such time as the
mining partier or minirg coniractor bas taken control of

prospecting and mining operatiops.

(d) Anyreference to clause 8.3.12 of the Deed of Settiement
in this 19.1.1 and 19.1.2, is a reference to the said clause
8.3.12 after technical revision nnanimously accepted by

the Yoint Board in terms of 4.6.

19.1.2 Xthe call-option has not been cxercised within five years after
commencement of mining operations m the first mining cell as
confermplated in tlause 8.3.12 of the Deed of Settlement, the
parties hereby agrecio aput-option in favour of Alexkor to sell
the said 51% interest at the Alexkor Tnitial Cost Conxibution
recovery amount to the RMC, which may be exercised by
Altxkor at apy time after the said five-year period has elapsed,

in writing,

19.1.2  On the exercise of the said call-option or the put-option, the
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PSIV will dissolve, the RMC will retain the land mining
operations, land miring rights and resources, including Alexkor
pooled assets (exchuding marine mining assets) and all land
mining plant and eguipment acquired from the camings of the
pooled operations, and Alexkor will retain the marine mining
operations, marine mining rights and resources including marine
mining assets (which includes tailings durops derived from
marine mining operations) and marine mining infrastructure
whether acquired from the earnings of the pooled operations or
not, and the RMC bindg itself to clause 6.3 of the Decd of
Settlement, whilst Alexkor will have the use of the existing Jand
infrastracture fo enable Alexkor to proceed with its marine

miring operations in the Alexkor marine area.

On dissclution of the P8IV, the RMC will have a right of first
refusal with respect fo the marine mining business of Alexkor,
or such portion thereof as Alexkor may wish to sell, including
such prospecting rights and mining rights withrespect to the sea

concessions, as Alexkor may then have.

‘Winding-up of the pooled operations

Upon termination of the conduct of the pooled operations other than as

provided for in 19.1 and pursuant fo this agreement, the pocled
operations shall, subject fo clause 8,3.15.4 of the Deed of Settlement, be

wound up as follows -




19.2.1

18.2.2

19.2.3
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any pooled EBITDA. available for distribution shall be
distributed to the parties in accordance with their participation

interest;

the RMC shall continue to retain the RMC pooled assets.
Alexkor shall continue to retain the Alexkor pooled assets;

the rights of use of the RMC pooled assets shall revert to the
RMC and the right of use of the Alexkor pooled assets shall
revert to Alexkor; ‘

any other assets acquired after the commencement date funded
out of the pooled EBITDA or provisions confained in the
account of the pooled operations and therefore jointly owned by
the parties in proportion to their participation interest shall be
released from the control of the Joint Board and be shared and
distributed by the Joint Board to the parties in proporlion to
their participation interest for the time being;

Alexkor shall be entitled to use the existing land infrastructure
to enable Alexkor to proceed with ifs marine mining operations

in the marine area and clause 6.3 of the Deed of Settlement shall

apply.

20,
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DISTRIBUTION OF ASSETS UPON TERMINATION

Upon the termination ofthe pooled operations, the partics shall, nrless otherwise
agreed, appoint a member of any reputable auditing firm in South Afiica (other
than the avditors ofthe Joint Venture, RMC or Alexkor) at the data of termination
to act as the liquidator of the pooled operations to give effect to the provisions of

19,

21.

FURTHER CALI-OPTIONS

211  Alexkor shall under the following circimstances have the option ("call-
option”) to acquire the RMC's participation interest in the pooled
EBITDA and the RMC pooled assets, if -

21.1.1  the RMC is liguidated, whether provisionally or fmally, in
which instance Alexkor's rights in terms of this call option shall
be deemed to take effect from the day prior to such liquidation;

21.1,2 the RMC for reasons within iis control, undergoes a change of
comttol which results in the continued exploitation of the mining
rights being utilised by the pooled operations being prejudiced.

212 Thecall oplion shall be on the following terms and conditions -

L
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21,2.1 itshall be exercisable by Alexkor giving notice in writing to the
RMC to that effect within sixty days after the happening of the

event giving mse to the call option becoming exercisable;

21.2.2 it shall be in respect of the whole of the RMC's participation
interest and the RMC pooled assefs and not part only;

2123 the price to be paid by Alexkor to the RMC for the RMC's
participation interest and the other assets refemred to in 21.2.2
shall be the price detenmined pursuant to the provisions 0f21.4,
which price shall be paid by Alexkor to the RMC within thirty
days of it being defcrmined (“the payment date™);

21.2.4 all right, title and interest inclnding risk and benefit in the
RMC'’s participation interest and other assets referved to in
21.22 shall vest in Alexkor from the payment date and RMC
will do all such things and sign all such documents to give
effect to such transfer.

213  Under circumstances where Alexkor is liquidated whether provisionally
or finally, the RMC shall have the option to acquire Alexkor's
participation irterest in the pooled EBITDA und the Alexkor peoled
asscts on mutatis puitandis the same basis as the call option as provided

for in this clause 21.

214  The purchase price payable for cach party=s participation interest and
pooled assels, shall be:

i
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21.4.1 ifthe event giving rise to the call option was an event described

in21.1.1 or 21.3, the fair market value thereof; or

21.4.2 ifthe event giving rise to the call option was an event described
in 21.1.2, the fair market value thercof, less 15%.

21.5  Forpurposes of 21 4, the term "fair market value™ shall mean the present
value of the firture net afier-tax cash flows of the pooled operations using
amodel which has as real term inputs in respect of the main assumptions

21.5.1 a discount rate fixed at the cost of the capital for 2 diamond
resources company for the ime being operating in South Africa;

21.5.2 costs for the pooled operations as used in determining the
EBITDA, for the preceding twelve month period (ie preceding,
the time of the valuation);

21.5.3 production volume for the pooled operations equal to the
average actual production volume of the preceding twelve
month period (ie preceding the time of the valuatior);

21.5.4 average cwrent precious stones prices over the immediately
preceding twelve montbs (fe preceding the time of the
valuation) having regard to the prices for the period quoted by
the Rapaport diamond index after taking info account volume iqu
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and grade discounts; and

21.5.5 the average Rund/US Dollar exchange rate over the preceding
twelve months {i.e. preceding the time of the valuation),

as determined by an appropriately qualified independent expert,
qualifying as such in tenms of the Listings Requirements of the JSE,
appointed by the parties (or if the parties are unable to agree within ten
days, appointed by the chainman of the Bar Council of Jobannesburg for
the time being), who shall act as an expert and not as an arbitrator and

whose determination shell be final and binding on the parties, save for
manifest error.

22,

REHABILITATION (to clarify clause 9 of the Deed of Settlement)

For purposes of ¢latity, it is recorded that the liability of the RMC asholder of the
land mining rights in respect of rehabilitation of dishwbances caused by the joint

OWC land area, shall be funded as operational cost from the
- area, shall be funded as gperational ¢ost from i
pooled income and Aavse Y of the Deed of Settlernent must be so lnterpreted.

23, a

LITIGATION

The Joint Board shzll exercise control over any litigation of whatever pature
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instituted or defended by the pooled operations, The costs of defending or
instituting any such litigation (other than litigation in relation to cnvironmental
obligations in clause 9 of the Deed of Settlement) shall be bore out of the pooled
EBITDA. The cost of any litigation brought against either party (or any director of
either party) relating to the conduet of the pooled operations in terms of this
agreement by a third party shall be borne out of the pooled EBITDA and the
Exescutive Comunittee, upon receipt of a written request to do so, shall promptly
vender all necessary assistance (financial or otherwise) to the aﬁ'ected' party in
respect of such litigation. It is recorded, for the avoidanee of doubt, that the costs
of any litigation institutcd by auy parly to this Resolntion and the Deed of
Settlement, shall not be paid from the pooled EBITDA but shall be borne by the

litigants themselves,

24.

APPLICABLE LAW

This agreement shall in all respects (including, without limitation, its
interpretation, validity, existence or termination) be governed by and construed in
accordance with the laws of the RSA and all disputes arising in connection with

this agreemont shall be determined in accordance with such laws,

23.

ARBITRATION
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252

25.3

73

Save as otherwise provided herein, should any dispute rclating o the
interpretation of this agreement arise between the parties, such dispute
shall finally be resclved by an arbitrator to be appointed by the
Arbitration Foundation of South Africa ("AFSAM) in accordance with the
AFSA mles and regulations, which arbiirator's findings shall be final and
binding on the parties and may be made an order of court,

In the event that the arbitration relates 1o 4 elaim in excess of R100-
million, the arbitrator=s findings shall be subjeet to AFSA's appeal

procedures,

Nothing in this agreement shall preciude either party from seeldng any
interim relief from any competent court having jirisdiction pending the

institution of any arbitration procsedings in terms of this 23.

26.

FORCE MAJEURE,

26.1

Should a party (Maffected party") be prevented fiom fulfilling any of its
obligations {cther than payment obligations) in terms of this agreement

as a result of an event of force majeure, then -

26.1,1  those obligations shall be deemed 10 have been suspended to the
cxtent that and for so long as the affected parly is so prevented
from fulfilling them and the comesponding obligations of the
other party (“unaffected party") shall be suspended to the

BT s
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26.3

14
cotresponding cxlent;

26.1.2 the affected party shall promptly notify the unaffected party in
writing of such event of force majeure and such notice shall
inchide an estimation of the approximate period for which the
suspension i terms of 26.1.1 will endure; such estimate shall
not be binding on the affecied party; and

26.1.3 the duration of this agreement as well as each period within
which and ¢ach date by which auny obligation is required to be
performed in terms of this agreement shall be extended or
posiponed, as the case may be, by {he perfod of saspension

arising in terms of 26.1.1.

Should the affected parly partially or completely ¢ease o be prevented
from fulfilling its obligations by {he event of force majeure, the affected
party shall jmmediately give wiitten notice to the ynaffected party of
such cessation and the affected party shall, as soon as possible, fulfil ifs
obligations which-were previously suspended; provided that in the event

. and {o the extent that fulfilment is no longer possible or the other party

bas given wriiten notice that it no longer requires such fulfilment, the
affected party shall not be obliged to fulfi! its suspended obligations and
{he unaffected party shall not be obliged to filfil #ts comesponding
obligations. '

An “event of force majeure" shall mean any event or circumstance

whatsocver which is not objectively within the reasonable control of the
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affected party including vis major, casus fortuitus, any act of God, strike,
theft, fire, explosion, rot, insurrecfion or other civil disorder, war
(whether declared or not) military operations, international restrictions,
any requirement of any international authority, any requirement of any

government or other competent local authority and any cowt order.

27,

CONFIDENTIALITY

271 For the purpose of this clause the expression “confidential information”
shall mean all confidential information of either of the parties including,
without Iimitation -

27.1.1

27.1.2

27.1.3

2714

financial information;
trade connections;
technology owmed by or licensed to either of the parties;

information, plans, know-bow and trade secrets of any natute in

respect of precious stones productian,

272  Each of the parties ("recipient") agrees in relation to the confidential

information of the other party ("owner™) -

27.2.1 1o uvse that copfidential information solely for the purposes
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contemplated in this agreement and for facilitating the
attainment by the of its objectives;

2722 to keep that copfidential information confidential and to
disclose it only to officers, employces, consultarts and

professional advisors of the recipient who -

(2) haveaneed to know (and only to the extent that each has
aneed to know);

(b) nreaware that the confidential information should be kept
confidential;

(c) arcaware of the recipient’s undertakings in relation fo that

information in terms of this agreement;
(d) have betn directed by the recipient, and have undertaken
in writing, to keep the confidential information

vonfidential.

27.3  Each recipient shall, at its own cost, in relafion to the confidential

information of the owner -

27.3.1 ensure that each person to whom it discloses the confidential
information in accordance with 27.2.2 gives the undertaking

contsruplated in 27 2.2(d);
%/ Ve
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27.5

27.6

-

2732 notify the owner immediately upon it becoming aware of a
suspected or actual breach of confidentiality;

2733 immediately tske reasonable steps at its own cost to prevent or

stop any suspected or actual breach.

The provisions of this 27 shall survive termination of this agreement for

any reason whatsoever.

The provisions of this clause do not and are not intended to preclude any
of the parties complying with applicable laws, regulations, rules and
directives to which they are subject, or to provide such information to its

advyisors, stakeholders or investment analysts.

Notwithstanding the above, the RMC shall be obliged to submit to
Alexkor for iis approval any presestation it intepds making for the
purpose of raising capital or addressed to investors or analysis, which
approval shall not be unreasonably withheld or delayed, taking into
account the RMC's obligations in ferms of the listing requirements of the
ISE.

28.

DOMICILIUM AND NOTICES

28.1

TR OEEMIA Aty e S A5y M

The parties choose domiciiiian citandi et executandi for all purposes of
the giving of any notice, the payment of any sum, the serving of any

L
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process and for any other purpese arising from this agreement, as follows

_28.1.1 Alexkor - The State Attomey, Pretoria

Attention:

RMC -

Aftention:

8 Floor, Old Mutual Centre
157 Andries Street, Pretoria
Mr D Burger

c/o Bisset Beehuke McBlain Attorneys
11" Floor, Safmarine House, 22 Rigbeck Street
Cape Town

Mr Henning Pieterse

282  Each of the parties shall be entitled from time to time, by written notice
to the other, to vary its domfeilium to any other physical address within
the Republic of South Africa and/or its facsimile nurmber.

28.3  Anmy notice given and any payment made by either party to the other

which -

28.3.1 is delivered by hand during the noumal business hours of the
addressec at the addressee’s domicilitm for the time being shall
be rebuttably presumed to have been received by the addressee
at the time of delivery;

28.3.2 isposted by prepaid registered post from an address within the
RSA to the addressce at the addresses's domicilizim for the time

TOF § T At ¥ adaer do 200CTH
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being shall be rebuttably presumed to have been received by the
addressee on the seventh day after the date of posting.

284  This28 shall not invalidate any notice actually given or payment acipally

made otherwise than as specified in 28.3.
29,

GENERAL

29.1  Thisagreement and the Deed of Scttlement constitutes the sole record of
the apreement between the parties inregard ta the subject matier thereof,

29.2  Neither party shall be bound by any representation, express or implied
term, warranty, promise or the like notrecorded herein orin the Deed of
Settlement or reduced fo writing and signed by the parties or their
representatives.

293  No addition to, variation, or agreed cancellation of this agresment shall
be of any force or effect unless in writing and signed by or on behalf of
the parties.

294  Noindulgence which either party may grant to the other shall constitute a
waiver of any of the rights of the grantor.

29.5  If any provision of this agrcement should be wholly or partly invalid,

unenforceable or ynlawful, then this agrecment shali be severable in
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respect of the provision in question (to the extent that it is invelid,
unenforceable or unlawful) and the remaining provisions of this

agreement shall remain in full force and effect,

29.6  Hthereis any conflict between any provision of this agreement and any
provision of the Deed of Settlement then the provision of this agreement

shall prevail in regard to the subject matter of that provision.

Sigmdat POHFMNES g%lﬁt? this 31° day of AUGUST 2007

Oy, b,
Memberf.‘ﬂleHB /

Signed at  “SowernhossRond, | this 31* day of AUGUST 2007

A B oosals

Member of the IJB

Signed a@ﬁuﬂﬁwfé' this 31% day of AUGUST 2007

AT

Mcember of the [1B

LY /-
Signed at “l"f"LU""‘L [(W this 31* day of AUGUST 2007
1 =
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Member of the IJB

Signed at 4) /26’7@“2”* this 31 day of AUGUST 2007

P

Member of the ITB

Signed at this 31 dpfof AUGUST/2007

Member of the IIB

Confirmed in terms of clause 8.4.5 by the undermentioned principals:

Sigued at Pescon i this 31% day of AUGUST 2007

FOR AND ON BEHALF OF Alexkor

and the Government of the Republic of
South Africa

Signedat_ /G 70 usr this 31% day of AUGUST 2007
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G

7
FOR AND ON BEHALF OF the
Richtersveld Community

Sigued at CHFE '75@7\’

this 31" day of AUGUST 2007

A TG arat

FOR AND OMBEHALF OF the
Richfersveld Sida! Hub Communal
Property Association

The contents of this document and the Deed of Settlement are accepted as a
binding agreement between Alexkor and the Richtersveld Mining Company (Pty)

Lid.
ALEXKOR RMC Y
Date: Date: 5[+ Of D7
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ALEXKOR RMC JVv

REQUEST FOR PROPOSAL (RFP)
TENDER NQO : RFP 03/14

Alexkor / RMC JV invites quealified parties to present Innovative proposals for enhancing
the revenue of the mine through the marketing and post extraction treatment, processing
and beneficlation of diamonds extracted in the Richtersveld,

1. Introduction and Background

Post a significant Land Restitution award to the Richiersveld community concluded in 2007, the
Richtersveld Mining Company (Pty) Limited ("RMC") and Alexkor are engaged in a Pooling and
Sharing Joinl Venture (PSJV) combining the sea and land diamond mining rights of Alexkor and
the Richtersveld Community respectively. The PSJV plan to produce in excess of 70,000 Carats
per annum and has made significant capital commilments with a view to increasing this output.

Although there is considerabie scope for the ongoing expansion of the earnings and job creation
impact of the current diamond mining activities, the Depariment of Public Enterprises has
stipulated the need for Alexkor to develop and implement a sfrategy te introduce viable and
economically sustainable activities in the Richiersveld that extend beyond primary minerals
axtraction activity.

The post-minerals extraction (PME) treatment, processing and beneficiation industries are
broadly defined as any and/or diverse industiial minerals processing activity extending across
the various stages of value chain beneficiation including manutacturing production of final
consumer products. Benefliciation entails the transformation of a mineral {or a combination of
minerals) to a higher value product, which can either be consumed logally or exported. The tarm
is used interchangeahly with “value-additlon”.

The development of the PME services sector is considerad as a key proposition that will ensure
additional economic banefit for the communities that rely on the primary extraction activity {or
their economic survival, This is caplured in the Minerals and Petrofeum Resource
Development Act (MPRDA), to facilitate, among other objectives, the development of
peripheral and value edding activities that will ensure an economic life for the Richtersveld
beneficiary communities beyond the anticipated life of the mine {curréntly estimated to be

between 10-20 years). [nioyy CAN DIAMOND BENEFICIATION EXTEND
The Depariment of publfBEYO‘ND EXTRACTION ACTIVITY? Hing
that post extraction beneficiation occurs in the Richtersveld in accordance with the relevant

Policy framework and the Department of Mineral Resources Beneficiation Strategy for the
Mineral Resources of South Africa.

)
i
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2. Terms of Reference

Alexkor RMC JV intends to leverage its position as a primary producer of diamonds to
participate in post extraction treatmen!, processing and beneficiation of its produce that will
deliver additional benefits to the Company and the Richtersveid community.

As.a minimum:requirement, Proposals must demonstrate the Bidders ability to:

{) Provide all resources including premises, legal entities including permits and licences to
conducl the business of trading in and/or processing of rough diamonds andfor polished
diamonds, technicat paersonnsf, administrative personnel andfor financial administration
personne! to facilitate the sorting, valuation, iransporiation, safe custody, secure viewing
and insurance of the produce and payment of proceeds from sales

(i} Implement processes that mitigate any risk of conflicts of interest in terms of achiaving
maximum pricing for Alexkor RMC JV produce

{iii} Implement processes that achieve continuous improvements of prices for Alexkor RMC JV
produce

{iv} Originate all funding for capital investments required to implement a Proposal

3. Indicative time frames

a. Interestad parties should formally submit an Expression of Interest to participate in this
process by 13h00, Friday, 7 November 2014 by email to Raygen Phillips
(psjvienders@alexkor.co.2a). Late Expressicns of Interest will not be considered.

b. A compulsory brisfing session will be conducied by the mine management at the mine
during the wesk of the 10™Navember 2014,

¢. Submission of a lormal written proposal to Alexkor RMC JV by Monday, 24 Navember
2014.

4. Correspondence
All queties in relation to this Reques! for Proposal must be directed in writing to Raygen Phillips

{psjvtenders@alexkor,co.za}.
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From:; Roger Paul fmaiito:rlpaul.rsa@gmaif.com]
Sent: 30 January 2015 09:36 AM

To: 'Mervyn Carstens'; rbagus@morning-tide.co.za; Zarina Kellerman; John Bristow
Cc: 'Raygen Phililips'
Subject: RE: Tender Award- PS1V/Scarlet Sky

All,

In order to finalise the award of the tender for the sale of the P8JV's diamonds, | reguested Mervyn to
circuiate the results of the Due Diligence that he conducted on Scarlet Sky Investments (S31) — see
correspondence below.,

1 am happy with the outcome, and the concerns raised in my message of 17 December 2014 have
been addressed. | therefore support the award of the tender to SS1. | request everyone to “Reply to
Al indicaling their support, or rejection, of 58I,

Subject to a positive response, Mervyn has indicated that he wouid stilt appreciate the input of the
Commities in finalising the terms of the actual contract with 81, and he will circulate the draft
contract for comments before he signs it with 8SI.

Regards, Roger

From: Mervyn Carstens [mailtc:mervync@alexkor.co.2a]

Sent: 29 January 2015 14:18

To: RLPau!rsa@gmail.com; rbagus@morning-tide.co.za; Zarina Kellerman (zarinak@alexkor.co.za);
John Bristow

Cc; Raygen Phillips

Subject: Tender Award- PSIV/Scariat Sky

Dear Dr Paul

Subsequent to our due difigence process on Scarlet Sky Investment | can confirm the following:

1.Beneficiation

Scarlet Sky will select stones ranging between t and 4 carats{+ 15 % of our yun of mine praduction)
for cutting and polishing. These stones will be valued by an independent valuator after which they
will pay us valuation price plus a premium of 5% upfront, They will further pay us 30% of the upside
from prices fetched post cutting and palishing, Any other single stone/stones selected to be cut and
polished would be deait with on the same basls.

2.Tender Procass

The remainder of the run of mine production would be sold on an open or closed tender
process(agreeing that we would alternate between the two models until such time as we are in
agreement on what the best eption Is for achieving maximum prices for the diamonds.

3.Bank Guarantee
Scarlet Sky has a bank guarantee of R50 million with Investec.

4. Training
They will train 4 community members per year for a period of 5 years in cutfing and polishing.

5.Legaf compliance
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They canfirmed and will provide copies of valid licences required by the Diamond Regulator{(DMR)
for diamond dealing and selling at their premise and would offer the required 10% of run of mine
production to the State Diamond Trader as required by law,

Regards
Mervyn

From: Roger Paul [mailto:rlpaul.rsa@gmaill.com}

Sent: 17 December 2014 05:43 PM

To: Mervyn Carstens; rhagus@morning-fide.co,za; 'Duncan Korabig'; ‘Zarina Kellerman'
Cc: Raygen Phillips

Subject; RE: Alexkor RMC IV Proposal

Dear All,

| suppart canditional approval subject to “a full due diligence and verification process to he conducted
by us after Mine opening In January 2015". | take it as a given that Mervyn is satisfied that the
propesed selling price of Valuation + 5% provides fair value for the PSJVs diamonds,

My conditional approval is alsc subject to the terms of the fina) contract. ! note with some concern
that the attached response from SS1 contains a number of important targets that contain ranges or
are open to interpretation, such as:

+ Clause 1.2.2: "Valualion plus {up to} 5% premium on that valuation”. What that means is that the
premium paid wili be zerol

»« Clause 2; "Our intention is to increase our training programme to produce belween 12 and 16
individuals .... over a five year period. | am not interested in intentions - | want a commitment to
praduce a specified number of skilled individuals with annual targsts.

* Clause 3 (iv): "The Richterveld beneficiation factory ... will only be done .....once itis
ecanomically viable." No indication is given as to which party will be responsible for providing the
seed capital for the factory, or who decides on the economic viabitity of the factory.

Finally, the cantract should contain both a terminalion date (such as 3 years) and early termination
conditions if 38) does not meet the contractual targels during the 3 years.

I voice my concern over the very optimistic “indicative valus sharing example”.

I remain very cadtious aver SSI's claims, but give my suppoert nonetheless subject to my comments
above,

Regards, Roger

From: Mervyn Carstens [mailto;mervync@alexkor.co.za]
Sent: 17 December 2014 15:56

To: rbagus@morning-tide.co.za; RLPaul.rsa@amail.com; Duncan Korabie (duncani@korabie,co.za};
Zatina Kelierman {zarinak@alexkor.cg.za)

Cc: Raygen Phillips

Subject: FW: Alexkor RMC IV Propasal

Dear All

Attached please find correspondence from Scarlet Sky Investments in response to our queries and
concerns raised after their propasal and presentation to the Tender committee on 11 December
2014.1 am happy with their responses and guarantees offered and would like to give them
conditional approval subject to a full due diligence and verification process to be conducted by us
after Mine opening in January 2015,

Please advise whether you are in agreement,
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ANNEXURE U
P:Postnet Suite 147
Privata Bag X1
Melrose Arch
2076

Begin forwarded message:

From: Mervyn Carstens <mervync@alexker.co.za>
Date: 12 December 2024 at 12:56:45 SAST

To: "daniel@danieinathan.co.za" <daniel@danielnathan.co.za>

Cc: "marc@Iintergratedcapital.co.za” <marc@intergratedcapital.co.za>
Subject: Alexkor RMC IV Proposal

Dear Daniel

Thank you for tender proposal presentation yesterday.The tender
committee would like to further engage with you regarding your broad
but innovative proposal in the marketing of our diamonds and your
ideas around local beneficiation.

In arder for the tender committee to further evaluate your proposal we
need to urgently get clarity ,confirmation and proper guarantees on
the following aspects.

1.Upfront guarantee of funding available for the outright purchasing of
our rough diamonds and canfirmation of the premium to be paid after
the valuation by an independent and reputable diamond valuataor.

2.We need to get confirmation an the number of Richtersveld people
1o be trained in cutting and polishing of diamends from the various
towns in the Richtersveid.

3.We need to clearly understand your local beneficiation strategy in
terms of time frames,scale and the potential for cutsourcing of it in the
interim.

4.We peed an upfront and guaranteed undertaking that the Mine will
financially benefit from the value adding of our diamonds post
extraction.

f would appreciate it if we can get this information and guarantees as
soan as possible.Please contact me directly should you need any
information or further clarity n this regard.

Sincerely
Mervyn Carstens

Sent from my iPad

The information transmitted, including attachments, is intended only
for the person{s} or entity to which it is addressed and may contain
confidential and/or privileged material. Any review, retransmission,
dissemination or other use of, ar taking of any action in reliance upon
this infermation by persons or entities other than the intended
recipient is prohibited. If you received this in error, please contact the
sender and destroy any copies of this information.




SCARLET SKY INVESTMENTS

Dear Sirs:

We refer to your e-mail correspondence received on 12 December 2014 and wish to respond as
follows:

1.1.  Funding Facility Letfter

Attached, please find a funding facility lefter in the amount of ZAR 50m Issued by Integrated Capital
Management (Pty) Ltd {"ICM")

1.2. Independent Valuator Model

In terms of the regulatiens introduced in 2014, by the Department of Mining and Energy (‘DME?), the
number of pantisipants licensed to paricipate in the tender (auction) process was significantly reduced
from an estimated 100 participanis o estimaied 20 pariicipants.

in SSI's analysis of the impact on PSJV's auction sale revenue, the new regulations weuld have the
effect of significantly reducing PSJV's historical tender Income by a significant percentage (estimated
to be as much as 20%),
Should PSJV cortinue to utilize the auction process, its revenue realizalion resulting from the new
regulations will be significantly curiailed,

S8l is also of the oplnion that the pro'pensity for price collusion amongst a reducad number of market
participants will further adversely impact PSJV's revenue.

In order to counteract these factors, and as a mechanism to reduce the impact of these external
macro factors, 85| detalled in its tender proposal a proprietary “independent valuater” model which
wolild produce a greater, enhanced financial result for PSJV,

In summary, the indepsndent valuator model process operates as folflows:

1.2.1. 53l and PSJV agree on the appeintment of a qualified, registered, independent, valuator.

1.2.2. The Valuator will preduce an independent valuation taking the above market factors into
consideration and which will be utilized for insurance purposes.

Scarlet Sky Investments 60 {Pty} Ltd
PO Box 333, Melrose Arch, 2074
Tel +2710 594 3999 VAT 4700259262 Rep 20092/002967/07
Directors: K Moodley {Chairman) | DM Nathan (CEQ)
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To reiterate, in §SI’s opinion thae reduced number of market participants, and the risk
of collusion would have impacted significantly on PSJV's 2015 Tender (“Auction”)

Reventies.

The S8 independent vaiuator Model ("the model”) will realise 2 more stable (favourabie)
valuation, plus (up 10) 5% premium of that valuation, and will generate the PSJV invoice

amount, payable by S8I, on a monthly basis.

1.2.3. Because the model allcws an effective arbitration process it will create an inherent valuation
that is fair {o both parties and will allow for a robust appeal process to be contracted for in
further detall in the event that SS1 is successful in being awarded the tender.

The independent valuator will have representation made by both parties justifying their

valuation expectations, on an ongoing basis.
1.2.4. Conclusion

As a result of this process, PSJV realises opticnal pricing for its production and participates in
further beneficiation detailed in paragraph 4 below panicipates

2. We understand the need for PSJV to create upskilling and lacal participation as a concomitant to
the delivery of the requirements for the community and as S8l articulated in its Tender Proposal. SSi
proposed a training programme in the event of being awarded the Tender, You have asked us to
clarify the number of participants we anticipate being able to train and our intention is to increase our
training programme to produce between 12 and 16 individuals from the Richtersveld area with the
appropriate aptitude to be fully trained in the cutting and polishing of rough diamond groduction over a
five year period in a process more fully detailed in point 3 below.

PSJV must be cognisant of the fact that in order to sustain an ecenomically viable local beneficiation
programme, which will create econamies of scale inherently required in an industry of this nature,
ind;viduals with appropriate temperament and aptitude will have to be identified, who will stay
committed to the training process for its entirety.

381 will ensure, if chosen as the preferred bidder, 1o launch the process to advertise for local interns.
They will then be placed in the initial stage of the programme. Dug o the unique nature and end goall
o\f this programme, SS| commits'to continually modify and optimise the programmé to ensure &
growing number of students are placed in the programme so &s to aliow for a full team to relurn to the
Richtersveld within 5§ years 1o lzunch the lecal factory,

Scarlet Sky Investments 60 (Pty) Ltd
. PO Box 333, Melrose Arch, 2076
Tel +2710 594 3999 VAT 4700259262 Reg 2009/002967 /07
Directors; K Moodley [Chairman) | DM Nathax (CEQ)
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3. The Local Beneficiation strategy will be achieved as follows:

vi.

Potential candidates recruited from locgl Richiersveld towns will be interviewed for 16 places
on the training course
Appropriate recruitment processes will be communicated and advertised to polential
candidates
Based on their enthusiasm, skill-set and aptitude, 16 candidates will be selected initially. They
will attend the Harry Oppenheimer Diamond Trading Scheol as detailed on page 66 of the
$8| Tender Submission, For ease of reference we quote the relevant section betow:
“The training programme will run on yearly cycles and candidates will receive consultative
training fcr a tolal of 5 years
The candidates will start their training by attending the Entrepreneurial Valuation and
Polishing Course at the Harry Oppenheimer Diamond Training School
o The duration of the course Is § months- Monday to Friday G7h30-15R00
o The course provides a practical infroduction to the diamond industry, from
understanding rough diamond evaluation and planning to diamond polishing basics
o This will give the selected candidates the necessary foundation to further their
training
Onee the B month intense training programme has been completed, the candidates will
recelve training for 1 week per month at the Joe Gaddie Diamond Cutting Werks [and/or other
appropriate faciiitizss where candidates will receive appropriate training and education] where
they will ba guided in the art of cutting and polishing rough diamoends as well as the valuation
process that goes with it
This will continue for anather 10 months in the year
From year 2 - 5 the candicates wili receive quasterly training from Joe Gaddie to ensure that
their ekills ars up fo date and being honed further.”

At the end of the 5 years it is envisaged that the trained people will be returned fo the
Richtersveld to work in the newly created beneficiation factory. This wifl only be done once
their on the job skillset is up tc a standard that wiki allow efficient beneficiation of the stanes
and also only once it is economically viable to do set up the factory, as not to disrupt the
Richtersveld community. .

As more people finish the trairing, they will be integrated into the factory. It is expected that
the above process will continue for 5 years,

it is envisaged that a fully functional factory in the Richtersveld will be in place afier year 5

and will reach maximum capacity after 10 years,

Lucal beneficiation through training as mentioned above will not necessary be correlated wilh the

financial benafit mentioned in point 4 below. Both processes will result in bensefit tv PSJV

indepandently.

Scarlet Sky Investments 60 {Pty) Lud
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4, Financial benefit to the mine post extraction

S8t will ensure that PSJV will benefit financially from post extraction through the preduction of the
mine and will aliow PSJV to participate in the profits of beneficiation of its productton.

~ Currently, the tender process realizes approximately 10% above the valuator's valuation. Even
without laking in account the factors mentioned in point 1 above which are expected to negatively
impact on the realised prices per tenders, the SSI proposal will result in a substantial benefit to PSJV,
as illustrated below.

PSJV and S3! will share the value of the benefit post extraction on stones between 1 and 4 carats as
per the following indicative example detailed below. Full details of the production will be tracked for

PSJv,

INDICATIVE VALUE SHARING EXAMPLE

' 4 carat stone at $500 per carat $2 000.0C ("Stone 1Y)
Valuation prermium paid by SSI 5% $100.00
Purchase price from PSJV 32 100.00 (a)

Assuming Stone 1 geis split in 2 slones of 1 carat each:

Selling price of each 1 carat stone sfter beneficiation $5 100.00 each
Total revenue $10 200.00 (b}

Cost of sales $-2100.00 (a)
Assumed beneficiation cutting costs $-800.00 (c}

Net profit $7 500.00 (b)-(a)-{c}

Split 3 ways- 33.33% each

SS| $2 600,00
Bensficiator . $2 500.00
PSJV $2500.00 {d)

IN this example, the current realisation for PSJV is $2 200 for Stone 1 (namely a 10% premium above
the valuation}

Scarlat Sky Investments 60 {Pty) Ltd
. PC Box 333, Melrose Arch, 2076
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Under the SSI beneficiation proposal the Alexkor/RMC JV will realise $4 600 braken down as follows:

Total value for Alexkor/RMC JV

Selling price (a) $2 100.00
Profit share (d} $2 500.00
Total value $4 600.00

—— e

This results in more than & double premium over the current value achieved to PSJV! (34600 vs
$2200).

We trust this resolves your queries, Please don't heslitate to contact ﬁ]e with any queries oit the
above,

Yours sincerely

DANIEL NATHAN
DIRECTOR

Secarlet Sky Investments 60 (Pty) Ltd
PO Box 333, Melrose Arch, 2076
Tel +2710 594 3999 VAT 4700259262 Reg 2009,/002967 /07
Directors: K Moodley (Chairman} | DM Nathan (CEQ)



"Mc 6" Annexuee 1"

Raygen Phiilips

From: Mervyn Carstens

Sent: 26 November 2015 08:57

To: Raygen Phillips

Subject: FW: TENDER AWARD - PSIV ;‘ SCARLET SKY

From: Mervyn Carstens

Sent: 24 August 2015 12:36 P

To: Mervyn Carstens <mervync@alexkar.co.za>
Subject: FW: TENDER AWARD - PSIV / SCARLET SKY

‘om; Zanna Kelierman {mailio:zarinak@®alexkor.co.za]

gpt: 23 January 2015 01065 PM
To: daniel@danielnathan.co.za; mark.philips@chp.co.23; stap@integratedcapital.co.za
Cc: Mervyn Carstens <mervync@alexkor.co.za>
Subject: TENDER AWARD - PSIV / SCARLET SKY

Dear ail

Thank vou for what we believe was a very fruitful meeting. I confirm that we have agreed on the
following:-

1. An agreement to be prepared between your attorneys and ourselves to encapsulate the ferms and
conditions of the award as per the tender documents but with specific clarity on the following:

a. as regards the beneficiation, specific stones will be chosen by you for the process of cutting and pohshmg

and on these stones we would cnjoy the valuation price plus 5% as well as 30% of the upside;

b, the remainder of the stones would be sold on an open and closed tender process (agreeing that we would

‘ternate between the two until such time &s we are in agreement on what the best option is for all but which
~onould ideally not excecd a year);

c. on the CS1 side, training of 4 conumunity members per year for a period of 5 years, On a possible

beneticiation factory, this will depend on whether it would be economically viable thc such time it is to be

built, depending on market factors.

Finally, you will make available a data room for us to consider your original documents which will
inciude:-

a. Tender document;

b. BEE certificate;

¢. Tax clearance certificate;

d. Register of divectors and directors IDs,

e. Bank guarantees;

t. Insurance confirmations;

g Confirmation of permits and licences mcludmg the licences for the tender house.

I would be available on Monday to do the inspection of the documents. Please let me know if this is
sujtable. _



Have a super weckend.

Sincercly
Zaripa Kellenman

Zarina Kellerman

Chief Legal Officor

M +27 82 219 4152 | T +27 11 788 8809 { F + 27 011 788 8869
E Zarinak@alcxkor.co.za | www.alexkot.co.za |

ALEXKOR S o ’

E-mail Disclaimer:

The information contained in this communication is confidential and may
be legally privileged. [t is intended solely for the use of the
individual or entity to whom it is addressed and others

authorised to receive it. If you are net the intended recipient you ate

hereby notified that any disclosure, copying, distribution or taking

action in reliance of the contents of this information is strictly
prohibited and may be unlawful. The views and opinions expressed it this

c-mail are those of the sender unless clearly stated as those of

"LEXKOR. ALEXKOR accepts no liabiltty whalsoever for any loss or damages

incurred or suffered atising from the use of this c-mail or its '

attachments. ALFEXKOR does not warrant the integrity of this e-mail nor

that it is free of crrots, viruses, interception or interference. The information transmitted, including
attachments, is interded only for the person(s) or enfity to which it is addressed and may contain
confidential and/or privileged material. Any review, retransmission, dissemination or other usc of, or taking
of any action in reliance upon this information by persons or entities other than the intended recipient is
prohibited. If you received this in error, please contact the sender and desttoy any copies of this information.
The information transmitted, including attachments, is intended only for the person(s) or entity to which it is
addressed and may contain confidential and/or privileged material. Any review, retransmission,
dissemination or other use of, or taking of any action in reliance upon this information by persons or entities
other than the intended recipient is prohibited. If you received this in error, please contact the sender and
destioy any copies of this information.
The information transmitted, including attachments, is intended only for the person( s; ot entily to which i is
addressed and may contain confidential and/or privileged material. Any review, retransmission,
dissemination or other use of, or taking of any action in reliance upon this information by persons or entities
other than the intended recipient is prohibited. If you received this in error, please contact the sender and
destroy any copies of this information.




UNDER THE AUSPICES OF THE JUDICIAL COMMISSION OF INQUIRY INTO
ALLEGATIONS OF STATE CAPTURE, CORRUPTION AND FRAUD IN THE PUBLIC
SECTOR INCLUDING ORGANS OF STATE

HELD AT JOHANNESBURG

Re:

MERVYN CARSTENS

Person called upon to provide an explanation in terms of Ruie 3.3

CONFIRMATORY AFFIDAVIT —- RAYGEN PHILLIPS

[, the undersigned,

RAYGEN PHILLIPS

do hereby make oath and swear that:

1. | am an adult female Company Secretary with identity number 791111 G152 Q80.

2. t am the former Company Secretary of the Alexkor/RMC Joint Venture ("the PSJV").
3. | reside at 1843 Saltpan Road, Fort Nolloth, Northern Cape.

4. The facts herein contained are within my own personal knowledge and belief uniess

the context indicates otherwise and are both true and correct.

5. I have read the replying affidavit of Mervyn Carstens and ¢an confirm the correctness

thereof in so far as it relates to me.

6. | especially wish to confirm that:
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10.

11.

12.

13,

14,

6.1 | am now aware of any conspiracy to capture Alexkor. | was an employee of
the PS.JV and not Alexkor.

6.2  If there was such a conspiracy, | was not a part thereof and had no knowledge

thereof.

6.3 | am not and have never been a shareholder of SSI or any of its associate

companies.

t also wish to confirm that | specifically advised the Gobodo representatives via email
correspondence that a due diligence exercise was done prior to the appointment of
Scarlet Sky Investments ("SSI"). On 03 October 2019 | sent the due diligence report
to Gobodo.

The due diligence exercise was conducted by Mr Mervyn Carstens and was
distributed to all the members of the PSJV Tender Committee and the PSJV Board.

| am aware that a verification exercise was undertaken by Ms Kellerman, the Chief

Legal Officer of Alexkor.

| confirm having advised the Gobodo representatives on 08 October 2019 via email
that there was no due diligence exercise undertaken in respect of the second tender
where SS| was once again the preferred bidder.

| confirm that the Board's decision was based on the fact that 12 months prior thereto,
a due diligence exercise had been conducted. in addition SSi, at that stage, had
been operating in terms of the first tender to the satisfaction of the PSJV Board.

Mr Bishop has not mentioned me at all in his affidavit.

it is also my intention to ensure that there is a fuil response to the affidavit of Mr
Torres of Gebodo.

With my limited resources and the limited amount of time available to me, | have not
been able to collate a complete response and must ask for additional time to

that process.




15. | do apoiogise for any inconvenience that this may cause but do believe that | have

information which will help this Commission come to a proper canclusion.

16. it is not my intention to delay the important work of this Commission and as such |
confirm once again that | associate myself completely with the response by Mr
Mervyn Carstens who was the Chief Executive Officer of the PSJV Board during the
period that | was the Company Secretary.

3y

RAYGEN PHILL

| certify that the above signature is the true signature of the deponent and that she has
acknowledged to me that she knows and understands the contents of this affidavit, which

affidavit was signed and sworn to before me, in my presence at (place) on this

day of JANUARY 2021, in accordance with the requirements of Government
Notices No. R1258 dated 21 July 1872 and as amended by Government Notices No. R1648
dated 19 August 1977 and R1428 dated 11 July 1980.

COMMISSIONER OF OATHS
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