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PROCEE DINGS HELD ON 27 MAY 2019

CHAIRPERSON : Good  morn ing  Mr  Pre tor ius ,  good  morn ing  everybody.

ADV PAUL JOSEPH PRETORIUS SC: Good  morn ing  DCJ .

CHAIRPERSON :   A re  you  ready?

ADV PAUL JOSEPH PRETORIUS SC: Yes Cha i r.   Cha i r  the  w i tness to

be  ca l led  today  i s  a  Mr  Van Der  Westhu i zen .   He  i s  a  fo rmer  employee

– Transnet .   He  res igned  in  December  2014.   A t  tha t  t ime  he  was

respons ib le  fo r  amongs t  o the r  th ings  p rocurement  i n  re la t i on  to

in fo rma t ion ,  commun ica t ions ,  techno logy  in  o the r  words  the  compu te r

ne twork  and  commun ica t ions  sys tems  i n  the  who le  o f  Transne t .   He  was10

the  bus iness  owner  o f  tha t  pa r t i cu la r  func t ion .   H i s  ev idence  is  no t

or ig i na l  in  the  sense  tha t  he  w i l l  te l l  you  a  comple te  and  new s to ry.

You  w i l l  have heard  ev idence  about  the  mat te rs  to  wh ich  he  i s  to  tes t i f y

f rom a  number  o f  w i tnesses  and  w i l l  be  de ta i led .   So  h i s  ev idence  i s

rea l l y  supp lementary.   I t  i s  exp lana to ry  and  to  an  ex ten t cor robo ra ted .

Bu t  i t  f i l l s  in  gaps  tha t  a re  necessary  to  f i l l  i n  to  beg in  to  ra ise

ques t ions  and  answer  ques t ions  o f  a  b roade r  na tu re .   So  he  w i l l  bu i ld

on prev ious ev idence and  he w i l l  compl imen t  ev idence  tha t  has  been

g iven prev ious ly  to  enab le  the  Cha i r  to  cons ide r  a  to ta l i t y  o f  ev idence

which  w i l l  hopefu l l y  pa in t  a  more  comprehens i ve  p i c tu re  than  jus t20

s imply  the  ac ts ,  the  regu lar  ac ts  wh ich  have  been  tes t i f i ed  to  to  da te .

CHAIRPERSON :   So  to  the  ex ten t  tha t  there  might  be  wha t  migh t

appear  to  be  rep et i t ion  o f  ev idence  a l ready g iven  I  shou ld  no t  be

concerned  i t  wou ld  be  to  compl imen t  o r  cor robo ra te?

ADV PAUL JOSEPH PRETORIUS SC: Yes Cha i r.



27 MAY 2019 – DAY 99

Page 3 of 176

CHAIRPERSON :   Okay.

ADV PAUL JOSEPH PRETORIUS S C: And  the  purpose  fo r  th i s  fo r

example  you  hea rd  i n  p rev ious  t r anches  o f  tes t imony f rom Ms Chet ty

and Mr  Mahomedy and  o thers .   You  hea rd  o f  dec is i ons  taken  by  the

former  Group  Ch ie f  Execut i ve  Transne t  where  he  over ru led  ce r ta in

procu remen t  dec is i ons  and  tha t  tha t  was  i r regu lar  o r  p r ima  fac ie

i r regu la r.   Now i t  i s  one th ing  to  say tha t  Cha i r  bu t  wha t  a r i ses  f rom

that  i s  why was tha t  dec is i on  made?  Who e lse  was  invo l ved in  the

making  o f  tha t  dec i s i on?   Was i t  an  ind iv i dua l  dec is i on  o r  was  i t  pa r t  o f

a  dec i s ion  invo l v ing  a  g roup o f  peop le?   Wha t  were  the  reasons fo r10

those dec is i ons?   Who  benef i ted  impor tan t l y  f rom those  dec i s ions?

And  so  tha t  w i l l  beg in  to  answer  the  ques t ion  tha t  we  posed  r i gh t  in  the

beg inn ing  l as t  yea r  Cha i r  was  th is  jus t  a  se r ies  o f  random or  ad -hoc

ac ts  o f  i r regu lar i t y  o r  was  the re  someth ing  b igge r a t  p lay?   Or  was

there  an  organ i sed p ro jec t?   And  a l though these ques t ions  w i l l  no t  be

answered by  Mr  Van Der  Wes thu i zen i n  the i r  to ta l i t y  they  w i l l  g ive

impor tan t  ev idence  tha t  w i l l  enab le  us  la te r  toge ther  w i th  o ther

ev idence  to  beg in  to  examine  those  qu est i ons.   So  i t  w i l l  enab le  us

rea l l y  to  p iece  together  th is  ev idence  w i th  o ther  ev idence  to  te l l  a  s to ry

tha t  w i l l  exp la in  the  causes  and  the  e f fec ts  o f  the  i r regu lar  ac ts .   So  fo r20

example  you  hea rd  Cha i r  tha t  there  was  a  pa ra l l e l  sys tem f rom Doc to r

Mole fe  and  Mr  Mahomedy opera t i ng  i n  Transne t  tha t  made i t  poss ib le

fo r  cer ta in  ind iv i dua ls  to  ex t rac t  mon ies ,  l a rge  sums o f  mon ies  f rom the

Transnet  co f fe rs .   And how th i s  wo rked  i s  a  ques t ion  tha t  the  lega l  team

and  the  inves t iga tors  w i l l  have  to  p iece  toge the r  ev idence  i n  re la t ion  to
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th i s  quest i on .   Espec ia l l y  in  re la t ion  to  one  o f  the  e lements  o f  th i s

w i tness ’  ev idence and tha t  i s  the  en t i ty  ca l led  Homix  wh ich  was  re la ted

to  a  Mr  Sa l im Essa a  we l l - known assoc ia te  o f  the  Gup ta  fami l y.   And so

wha t  th i s  w i tness w i l l  tes t i f y  to  i s  e lemen ts  o f  the  answer  to  the

ques t ion  as  to  how the  p ro jec t  came to  be  organ i sed?   How i t  was

exp la ined?   Who was invo l ved and where  the  money  wen t?   And i n

par t i cu la r  Mr  Van  Der  Wes thu izen  has knowledge and  expe r ience  f rom

th i s  employmen t  w i th  Transne t  to  tes t  the  apparen t  reasons  g iven fo r

many  o f  the  dec i s ions  made and to  say these were  base less  and

obv ious ly  then the  conc lus ion  maybe  tha t  you w i l l  make tha t  there  was10

some o the r  mot i ve  o ther  than  a  bus iness  ra t iona le  fo r  the  dec i s ion s

tha t  were  made.   Cha i r  may  the  w i tness  then  be  sworn?

CHAIRPERSON :   Yes  thank  you .

REGISTRAR: Please  s ta te  your  fu l l  names fo r  the  record?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : My

fu l l  names Gerha rdus  Johannes  Jacobus Van  Der  Wes thu i zen .

REGISTRAR: Do you have any ob jec t i ons  in  tak ing  the  p rescr ibed

oa th?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : No

I  do  no t .20

REGISTRAR: Do you  cons ider  the  oa th  to  be  b ind ing  on  your

consc ience?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : I

do .

REGISTRAR: Do you  swear  tha t  the  ev idence  tha t  you  w i l l  g ive  w i l l  be
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the  t ru th ;  the  who le  t ru th  and  no th ing  bu t  the  t ru th ;  i f  so  p lease  ra ise

you r  r igh t  hand and say,  so  he lp  me  God .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : So

he lp  me  God .

REGISTRAR: Thank  you .

ADV PAUL JOSEPH PRETORIUS S C: Chai r  you  have  be fore  you  two

bund les .   There  may  be  a  need  to  supp lemen t  w i th  a  th i rd  bund le .   A

supp lemen ta ry  a f f i dav i t – supp lementary  s ta tement  ra the r  has  been

prepared  wh ich  w i l l  be  handed  up i n  due course  dea l ing  w i th  ce r ta in

typograph i ca l  and o ther  add i t ions  and omiss ions i n  re la t ion  to  the10

sta tement .   Mr  Van  Der  Wes thu i zen  has  prepared  a  s ta temen t  wh ich  i s

be fore  you  in  bund le  o r  Exh ib i t  BB7 [a ]  and  [b ] .

CHAIRPERSON :   The  leve r  a rch  f i l e  con ta in i ng  Mr  Van  Der

Wes thu izen ’s  s ta temen t  w i l l  be  marked  Exh ib i t  BB7 [a ]  and  the  o ther

leve r  a rch  f i l e  conta in ing  annexu res to  h i s  s ta tement – con ta in ing  o ther

annexures  o ther  than  those  in  BB7 [a ] w i l l  be  marked Exh ib i t  BB7[b ] .

ADV PAUL JOSEPH PRETORIUS SC: As s ta ted  Cha i r  the – i t  may  be

necessary  a t  a  la te r  s tage to  hand up ano the r  bund le  bu t  tha t  w i l l  be

done.

CHAIRPERSON :   In  due  course .20

ADV PAUL JOSEPH PRETORIUS S C: Dur ing  the  cou rse  o f  the

ev idence  o r  a t  the  conc lus ion  o f  the  ev idence .

CHAIRPERSON :   Ja . Thank  you .

ADV PAUL JOSEPH PRETORIUS SC: May the  w i tness be  sworn?

CHAIRPERSON :   He  has  been sworn .
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ADV PAUL JOSEPH PRETORIUS SC: Oh I  am so r ry.

CHAIRPERSON :   Ja .

ADV PAUL JOSEPH PRETORIUS SC: Yes o f  course .

CHAIRPERSON :   I  take  i t…

ADV PAUL JOSEPH PRETORIUS S C: I  was  a t tend ing  to  o ther

ma t te rs .

CHAIRPERSON :   Wel l  I  take  i t  i t  means tha t  you  address  the  Cha i r  you

are  a  hundred  pe rcen t  a t ten t i ve  to  the  Cha i r.

ADV PAUL JOSEPH PRETORIUS SC: Thank  you  fo r  ge t t i ng  me o f f  the

hook  there  Cha i r.   Mr  Van  Der Westhu izen  you  have  submi t ted  a10

sta tement?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  cor rec t .

ADV PAUL JOSEPH PRETORIUS S C: I t  appears  a t  pages  1  to  22  o f

Exh ib i t  BB7[a ] ,  i s  tha t  co r rec t?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  cor rec t .

ADV PAUL JOSEPH PRETORIUS SC: Would  you l ook p lease  a t  page

22 .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : I20

am there  Advocate .

ADV PAUL JOSEPH PRETORIUS SC: Whose  s igna ture  i s  tha t?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHU IZEN:

Tha t  i s  mine .

ADV PAUL JOSEPH PRETORIUS SC: And is  the  s ta tement  f rom pages
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1 to  25  your  s ta tement?

MR GERHARDUS JOHANNES JOCOBUS VAN DE R WESTHUIZEN : 1  to

22  yes  Advocate .

ADV PAUL JOSEPH PRETORIUS SC: 1  to  22  ra ther  you r  s ta temen t?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Yes .

ADV PAUL JOSEPH PRETORIUS SC: And a re  you  sa t i s f ied  tha t  apa r t

f rom wha t  i s  re fe r red  to  in  your  supp lementary  a f f i dav i t  i t s  con ten ts  a re

t rue  and  cor rec t?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :10

Yes .

ADV PAUL JOSEPH PRETORIUS SC: What  a re  your  qua l i f i ca t ions Mr

Van  Der  Wes thu izen?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : I

am a  char te red  accoun tan t .

ADV PAUL JOSEPH PRETORIUS SC: And how many  years ’  expe r ience

do  you  have as  a  cha r te red  accou n tant?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : I

have  approx imate ly  15  years  based ar t i c l e  exper ience.

ADV PAUL JOSEPH PRETORIUS SC: Al r i gh t .20

CHAIRPERSON :   We l l  I  th ink  the  f i rs t  ques t ion  was  more  abou t  you r

academic  qua l i f i ca t ions  than abou t  t he  pro fess ion .   So maybe  you  wan t

to  dea l  w i th  tha t – your  academic  qua l i f i ca t ions?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Chai r  my  academic  qua l i f i ca t ions  i s  tha t  I  am a  char te red  accoun tan t  so
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I  have  go t  a  BCom Account i ng  Degree ,  Honour s ,  CTA and  Examinat i on

f rom SAICA.

CHAIRPERSON :   Thank  you .

ADV PAUL JOSEPH PRETORIUS SC: And how many – for  how many

years  have  you  p rac t i sed  as  a  cha r te red  accountan t?

MR GERHARDUS JOHANNES JOCOBUS VAN DE R WESTHUIZEN : As I

comple ted  my ar t i c l es  i n  2004  i f  I reca l l  Advocate .

ADV PAUL JOSEPH PRETORIUS SC: Right .   And  you r  expe r ience?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : My

exper ience spans f inance need less  to  say  be ing  a  char te red  accoun tan t10

and  then  I  a lso  have  some exper i ence  i n  techno logy, vendor

managemen t ,  p rocess improvemen t  most l y  j a  Cha i r.

ADV PAUL JOSEPH PRETORIUS SC: And procu remen t?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Chai r  yes  I  do  have procu remen t  exper i ence  wh ich  I – fo r  the  mos t  par t

ga ined  a t  Transne t  as – wel l  th rough my exper i ence  as  the  head  o f

Process Improvemen t  and  Group Head o f  In te rna l  Cont ro l  a t  some

po in t .   And then obv ious l y  the  las t  po r t ion  o f  my ca ree r  a t  Transne t

where  I  was  respons ib le  fo r  the  cen t res ,  ICT Procurement  l i ke  the

Advoca te  s ta ted .20

ADV PAUL JOSEPH PRETORIUS SC: And you have expe r ience  i t

appears  f rom you r  s ta temen t  and  f i nanc ia l  management  and  repor t ing?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  cor rec t .

ADV PAUL JOSEPH PRETORIUS SC: Righ t .   You  a lso  men t ion
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i n fo rma t ion  techno logy  aud i ts .   What  wou ld  tha t  exper i ence  invo lve?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Chai r  so  du r ing  my  I – I  had a  shor t  s t i n t  a t  KPMG which – dur ing  wh ich

per i od  I  was  in  the  i n fo rma t ion  r i sk  managemen t  depa r tment  wh i ch

inc luded aud i t s  o f  IT sys tems i t  was  ca l led  ITGC’s  or  IT  Genera l  Con t ro l

Aud i ts  where  you  wou ld  aud i t  sys tems and access  and  th ings l i ke  tha t .

ADV PAUL JOSEPH PRETORIUS SC: When d id  you  jo i n  Transne t?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

2007 Cha i r.

ADV PAUL JOSEPH PRETORIUS SC: And  when d id  you  res ign  f rom10

Transnet?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Advoca te  i t  i s  i n  the  s ta temen t  I  th ink  i t  was 31  Sep tember  2014  but  I

even tua l l y  le f t  the  organ i sa t ion  i n  December  2014 .

ADV PAUL JOSEPH PRETORIUS S C: And  wou ld  you  te l l  the  Cha i r

p lease  dur i ng  tha t  per iod  2007  to  2014  when  you  were  employed  by

Transnet  wha t  func t i ons  d id  you per fo rm in  the  organ i sa t ion  and to

whom d id  you  repo r t?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : So

Chai r  when  I  s ta r ted  o f f  my  employmen t  a t  Transne t  I  was  a  manager  in20

the  in te rna l  con t ro l  depa r tmen t  and  I  l ooked  a f te r  p rocess

improvemen ts  as  a  resu l t  o f  i n te rna l  con t ro l  de f i c i enc ies  iden t i f i ed  by

bo th  i n te rna l  aud i t  as  we l l  as  i tems iden t i f i ed  in te rna l l y.   S o  tha t  was

for  approx ima te ly  two years  2007  to  2009 .   A f te r  tha t  I  was  p romoted  to

the  Group Head of  In te rna l  Con t ro l .
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ADV PAUL JOSEPH PRETORIUS SC: Just  be fore  you go  on  wou ld  tha t

func t ion  tha t  you  per fo rmed  be tween 2007 and  2009  have  invo lved  the

imp lementa t i on  and  aud i t i ng  o r  check ing  o f  p rocesses  w i th in  Transne t?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : So

Advoca te  i t  wou ld  have .   Not  so  much the  aud i t ,  the  in te rna l  aud i t

func t ion  was ou t  sou rced to  Erns t  & Young a t  the  t ime so  they wou ld

have per fo rmed the  aud i t s  bu t  I  wou ld  have had ove rs igh t  and  s igh t  o f

a l l  the  repo r ts  and  I  wou ld  have  had  to  come up  and  agree  w i th  a  team

of  the i rs  wha t  rec t i f i ca t ion  ac t i ons we  shou ld  take  fo r  va r ious  i tems .

ADV PAUL JOSEPH PRETORIUS SC: Righ t .   So  you concen t ra ted on10

compl i ance  w i th  in te rna l  p rocesses?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : And

improvemen ts  yes.

ADV PAUL JOSEPH PRETORIUS S C: Yes  okay.   The  second pe r iod

tha t  you  re fe r  to  i s  2009  to  2012  mid -2012  wha t  were  you r  func t i ons

then?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Chai r  so  du r ing  tha t  per i od  I  was the  Group Head o f  In te rna l  Con t ro l  so

I  p rov ided  ove rs igh t  o f  tha t  ou tsou rced  i n te rna l  aud i t  con t rac t  as  we l l

as  the  process  improvemen t  funct i on  and  i t  had some fo ren s ic  e lements20

bu t  we  had  ano the r  manager  l ook ing  a f te r  the  fo rens i c  funct i on .

ADV PAUL JOSEPH PRETORIUS SC: And then a f te r – who d id  you

repor t  to  dur i ng  tha t  per i od?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : So

dur ing  tha t  pe r iod  Cha i r  I  repo r ted to  Ano j  S ingh .
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ADV PAUL JOSEPH PRETORIUS SC: Righ t  and what  was h is  pos i t ion

at  tha t  t ime?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Chai r  a t  the  t ime  he  was Genera l  Manager  Group  F inance and Act i ng

Group  Ch ie f  F inanc ia l  Of f i cer  and  he  was  a l so made  permanent  dur ing

tha t  per iod  i f  I  reca l l .

ADV PAUL JOSEPH PRETORIUS S C: And  then  the  th i rd  pe r iod  f rom

mid -2012  to  Ap r i l  2013?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Chai r  so  I  was  s t i l l  i n  the – I  s t i l l  repor ted  i n to  f i nance o r  i n to  the10

i n te rna l  cont ro l  depar tmen t  to  Mr  S ingh bu t  we had an i n fo rma t ion

secur i t y  inc iden t  wh i ch  we  were  qu i te  conce rned abou t  and  because I

had  bo th  f inance  and techno logy  back – o r  expe r ience  and  sk i l l s  Mr

Singh  asked  me  to  sor t  o r  spearhead or  add ress  tha t  i ss ue  and  see  i f

we  can  ge t  i t  reso l ved.

ADV PAUL JOSEPH PRETORIUS SC: Righ t .   And  a t  tha t  t ime d id  you

have  to  work  w i th  and become invo lved  w i th  par t i cu la r  supp l ie rs  to

Transnet?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Chai r  I  had to  abso lu te ly. A t  the  t ime our  da ta  cent re  was ou tsourced20

to  T-Sys tems and  our  ne twork  was  ou tsou rced  to  Neote l  so  I  was

heav i l y  engaged  w i th  those  two vendors .

ADV PAUL JOSEPH PRETORIUS SC: Righ t – we w i l l  dea l  w i th  tha t  in

more  de ta i l  by  way o f  in t roduc t ion  in  a  mom en t .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :
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Sure .

ADV PAUL JOSEPH PRETORIUS SC: And then  f rom Apr i l  2013  to

December  2014  wha t  was  you r  funct i on?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Chai r  so  a f te r  tha t  per iod  I  jo ined  the  ICT i t  i s  a l so  re fe r red  to  as  the

En te rp r ise  In fo rma t ion  Managemen t  Se rv i ces Depar tmen t  and  my  ro le

was  Of f i cer  o f  the  C IO wh ich  was  predominan t l y  to  suppor t  the  C IO and

look  a t – or  oversee ing  ICT p rocurement ,  vendor  managemen t ,  look  a t

the  f inances o f  IT w i t h  some o the r  e lemen ts  vendor  management  I  th i nk

men t ioned .   I t  th i nk  those  are  the  most  impor tan t  ones  in  tha t  ro le .10

ADV PAUL JOSEPH PRETORIUS SC: And your  ev idence  w i l l  concern

issues  re la ted  to  ICT or  In fo rma t ion  Communica t i on  Techno logy

Procure rment?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  cor rec t .

ADV PAUL JOSEPH PRETORIUS S C: And  the  managemen t  o f  the

processes tha t  were  i nvo l ved?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Cor rec t .

ADV PAUL JOSEPH PRETORIUS SC: Righ t  wha t was your  t i t l e  a t  tha t20

t ime?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Chai r  i t  was  Of f i ce  or  Execut i ve  Manager  Of f i ce  o f  the  C IO bu t  l i ke  I

sa id  i t  was  a l so  re fe r red  to  as  Enterpr ise  In fo rma t ion  Serv ices .

ADV PAUL JOSEPH PRETORIUS SC: And to  who m d id  you repo r t  in
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th i s  capac i ty?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Chai r  i n i t i a l l y  we  had an  ac t i ng  C IO;  a  gen t leman by  the  name o f  Ken

Jarv i s  so  i n i t i a l l y  I  repor ted  to  h im.   We  then  appo in ted  Doctor  Man ts i ka

Matooane  who  I  repo r ted  to a f te r – a f te r  tha t .

ADV PAUL JOSEPH PRETORIUS SC: Now before  go ing  in to  the

subs tance o f  your  s ta tement  i t  i s  necessary  as  we d i scussed th i s

weekend  to  p rov ide  the  Cha i r  w i th  some background o the rw ise  the

func t ions  and  the  p rocurement  in  re la t ion  to  Neo t e l  and  IT-Sys tems can

become confus ing .   Terms  l i ke  cen t ra l i sa t ion  fo r  example  can  become10

or  concent ra t ion  can become con fus ing  un less  one  unders tands  the

background.   Be fore  Ms  Ramos  became Ch ie f  Execu t ive  Of f i cer  who

Chai r  she was  Ch ie f  Execu t ive  Of f i cer,  i s  tha t  r i gh t?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  r igh t .

ADV PAUL JOSEPH PRETORIUS SC: Of  Transnet  and du r ing  the

per i od  she  he ld  o f f i ce  in  the  Transne t  s tab le  were  a  number  o f  en t i t i es

and  as  I  unders tand the  pos i t ion  and  i t  i s no t  con t rovers ia l  i t  was

dec ided  in  Transne t  to  d ispose  o f  non -core  asse ts  so  tha t  i t  cou ld

concen t ra te  on  be ing  a  f re igh t  l og i s t i cs  bus iness,  am I  cor rec t?20

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  cor rec t .

ADV PAUL JOSEPH PRETORIUS SC: Now two  en t i t ies  tha t  ex is ted

wi th in  the  Transne t  s tab le  a re  re levant  to  your  ev idence .  The f i r s t  i s

Ar i v ia .com,  i s  tha t  co r rec t?
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MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  cor rec t .

ADV PAUL JOSEPH PRETORIUS SC: That  was  d i sposed  o f?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  cor rec t .

ADV PAUL JOSEPH PRETORIUS SC: Al r igh t .   Wha t  was  Ar i v i a .com or

wha t  d id – func t ion  d id  i t  pe r fo rm wi th in  the  Transne t  s tab le?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Chai r  so  Ar i v ia .com was the  owner  o f  our  da ta  cen t re  wh ich  inc luded  a l l

o f  ou r  serve rs  and  in fo rmat i on  and data  asse ts .   So they were10

respons ib le  fo r  the  assets  and  the  serv ices  l i nked  to  those  assets .

ADV PAUL JOSEPH PRETORIUS SC: So Ar iv i a .com a  sepa ra te  en t i ty

w i th in the  s tab le  was owned  and opera ted  a l l  the  can  we te rm i t  fo r

wan t  o f  a  be t te r  word  ha rdware  on  wh ich  a l l  the  da ta  o f  Transne t  was

kep t?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Hardware  and  so f twa re  I  wou ld  say  Advocate .

ADV PAUL JOSEPH PRETORIUS SC: Hardware  and so f tware  bu t  tha t

i s  a l l  the  computer  based  in fo rma t ion ,  the  e lec t ron i c  based  i n fo rma t ion

used or  necess – which  was  necessa ry  fo r  the  opera t i on  o f  Transnet20

were cen t ra l i sed  under  the  ausp ices  o f  Ar i v ia .com.

MR GERHARDUS JOHANNES JOCOBU S VAN DER WESTHUIZEN :

Tha t  i s  cor rec t .

ADV PAUL JOSEPH PRETORIUS SC: Both  asse ts  and  ope ra t i on?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :
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Yes .

ADV PAUL JOSEPH PRETORIUS SC: And then Trans te l?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Transte l  Cha i r  was the  ne twork  serv ices  p rov ider.    So  they were

respons ib le  and or  owned a l l  o f  ou r  f ib re  asse ts ,  copper  assets ,  rou ters

and  swi tches  tha t  enab led  a l l  o f  our  app l i ca t ions  and  i nd i v idua ls  to  ta lk

to  each o the r  to  [ ind i s t i nc t ] .

ADV PAUL JOSEP H PRETORIUS SC: Al r igh t .   So  you have  the  da ta  i n

the  da ta  cen t re  tha t  i s  A r iv i a .com?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :10

Yes .

ADV PAUL JOSEPH PRETORIUS SC: But  now th is  da ta  has to  spread

be tween  the  va r ious  ope ra t ions  and  ent i t i es  w i th in the  Transne t  s tab le?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Cor rec t .

ADV PAUL JOSEPH PRETORIUS SC: The  communica t i on  ne twork  in

o ther  words .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  cor rec t .

ADV PAUL JOSEPH PRETORIUS SC: Cabl i ng .   Wou ld  you  g i ve  the20

Chai r  an  i dea  o f  the  amount  o f  cab l ing  tha t  Transne t  u l t ima te l y  had  to

dea l  w i th .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Sure .   Sure  Advoca te .   I  th i nk  i t  i s  jus t  impor tan t  to  d is t ingu ish  there

were  f i b re  r ings  i n  the – in  the  Met ropo les  as  you  can  ca l l  i t .   Then
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Regiona l  l i nes  so  f rom Johannesburg  to  Durban ,  Cape  Town tha t  k i nd  o f

th ing  and  then  you  had  s ign i f i can t  f ib re  and  copper  assets  w i th in  wha t

we  re fe r  to  as Transne t  campuses  those  wou ld  be  por ts ,  ra i l s  and

a l though we  do no t  have  a – an exact  number  and we a lso  d id  no t  have

per fec t  des igns the  number  quo ted  was  be tween  8  and 9000  k i l ome tres

of  f i b re  i n  the Sandton campuses ag  in  the  Transne t  campuses sor ry.

ADV PAUL JOSEPH PRETORIUS SC: So e lec t ron i c  communica t ions

wi th in  Transnet  invo lved  subs tan t i a l  i n f ras t ruc tu re?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Abso lu te ly.10

ADV PAUL JOSEPH PRETORIUS SC: Subs tant i a l  assets  inc lud ing  the

swi tches  and  rou ters  necessary  fo r  th i s  e lec t ron i c  communica t ion  to

take  p lace  and  bur ied  as  I  unde rs tand  f rom you  bur ied  under  the  ta rmac

and  the  po r ts  and  i n  o ther  p laces  was  9000 k i lomet res  approx ima te ly  o f

cab l i ng?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  cor rec t .

ADV PAUL JOSEPH PRETORIUS SC: Now as I unde rs tand  you r

ev idence  a  dec i s ion  was  made  and  th i s  aga in  i s  no t  con t rovers ia l  to

d ispose o f  bo th  bus inesses  on  the  bas is  tha t  they  were  no t  core  to  the20

opera t ions  o f  Transnet ,  i s  tha t  cor rec t?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s cor rec t  Cha i r.

ADV PAUL JOSEPH PRETORIUS SC: Righ t .   Wha t  happened  then

pursuan t  to  tha t  dec i s ion?   Were  they  d i sposed  o f?
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MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Chai r  they  were  d i sposed  o f  yes .

ADV PAUL JOSEPH PRETORIUS SC: And  was  tha t  th rough  an

organ i sed  process?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Chai r  yes  a l though  I  was  no t  in t r i ca te ly  invo lved  i t  was  compe t i t i ve

processes f rom what  I  reca l l  so  we went  to  marke t  and  T-Sys tems was

the  successfu l  b idde r  fo r  the  da ta  cen t re o r  Ar i v ia .com p iece  and  the

newly  fo rmed  Neo te l  was the  success fu l  b idde r  fo r  the  ne twork .

ADV PAUL JOSEPH PRETORIUS SC: So Neo te l  wh ich  i s  a  PTY10

L imi ted  company  as  I  unde rs tand  i t .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  cor rec t .

ADV PAUL JOSEPH PRETORIUS SC: Purchased  Trans te l?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  cor rec t .

ADV PAUL JOSEPH PRETORIUS SC: So Neote l  then purchased bo th

the  bus iness  and assets  o f  Trans te l  wh ich  was  as  you  have  jus t

descr i bed the  ne twork – communica t ion  ne twork ,  r igh t?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :20

Tha t  i s  r igh t .

ADV PAUL JOSEPH PRETORIUS SC: And  you  say T-Sys tems

purchased  the  bus iness  and  asse ts  o f  Ar i v i a .com?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  cor rec t  Advocate .
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ADV PAUL JOSEPH PRETORIUS SC: So a t  a  s tage  a f te r  th is  d i sposa l

o f  asse ts  and  d i sposa l  o f  en t i t i es  you  have  Neo te l  ope ra t ing  the

ne twork  prev ious ly  opera ted  by  Trans te l  and i t  now owns the  re levan t

asse ts ,  am I  co r rec t?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  cor rec t .

ADV PAUL JOSEPH PRETORIUS SC: And T-Sys tems took  ove r  the

bus iness  o f  Ar i v ia .com tha t  i s  the  da ta – the  cen t ra l  da ta  base,  the  ha rd

dr ive  and  so f tware  con ta in ing  a l l  Transne t  in fo rma t ion ,  am I  co r rec t?   I

am s imp l i fy i ng  bu t  i t  he lps .10

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Sure .   That  i s  co r rec t  Advoca te .

ADV PAUL JOSEPH PRETORIUS SC: And i t  now ope ra ted  and owned

wha t  Ar i v ia  p rev ious l y  had ope ra ted  and owned?

MR GERHARDUS JOHANNES JOC OBUS VAN DER WESTHUIZEN :

Tha t  i s  cor rec t .

ADV PAUL JOSEPH PRETORIUS SC: Al r igh t .   And  th i s – around  what

t ime  d id  th i s  t rans fe r  o f  bus iness  occur?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Chai r  i f  I  reca l l  they  were  rough ly  a  year  apa r t  and  i f memory  serves  i t20

was 2008  and 2009  the  two  t ransac t ions .

ADV PAUL JOSEPH PRETORIUS SC: Just  bea r  w i th  me a  moment

Cha i r.

CHAIRPERSON :   So  you  say  the  two t ransac t ions  occur red  in

2008/2009?
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MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  r igh t  Cha i r.

CHAIRPERSON :   That  k ind  o f  t ime .   Tha t  i s  the  pu rchase  o f  A r iv ia .com

by T-Sys tems and the  purchase  o f  Trans te l  by  Neote l  P ty  L imi ted?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  cor rec t  Cha i r.

CHAIRPERSON :   Okay  thank  you .

ADV PAUL JOSEPH PRETORIUS S C: Le t  us  move  to  paragraph  6  then

of  your  s ta temen t  i f  we  may?   There  you ta l k  o f  the  per i od  2007

January  to  December  2014.   Tha t  i s  the  pe r iod  wh ich  i s  cove red  by  you r10

ev idence ,  am I  co r rec t?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTH UIZEN:

Tha t  i s  cor rec t  Cha i r.

ADV PAUL JOSEPH PRETORIUS SC: And th ree  con t rac ts  o r – wel l  a t

leas t  th ree  cont rac ts  we  w i l l  d i scover  a re  re levan t  fo r  you r  ev idence

dur ing  th is  per i od .   Wha t  a re  those  con t rac ts?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHU IZEN:

Chai r  the  th ree  re levan t  con t rac ts  a re  the  2007  Mas ter  Se rv i ces

Agreemen t  be tween  Transnet  and  Neo te l .   The second  t ransact i on  was

the  procuremen t  o f  C isco  equ ipment  and  l as t l y  the  2004  Master20

Serv i ces  Ag reemen t  be tween  Transne t  and Neote l  and l i nke d  to  tha t  the

asse t  buy  back ag reemen t .

ADV PAUL JOSEPH PRETORIUS S C: Al r igh t .   Now we  need  to

unders tand then  how Cisco  becomes re levan t .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :
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Sure .

ADV PAUL JOSEPH PRETORIUS SC: And we need to  unde rs tand  wh a t

Mas te r  Serv ices  Agreemen ts  you  re fe r r i ng  to .   Remember  you  have  jus t

to ld  the  Cha i r  tha t  these  bus iness were  t rans fer red  f rom Ar iv ia  and…

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Transte l .

ADV PAUL JOSEPH PRETORIUS SC: Trans te l .   I  th ink  you men t ioned

2009 bu t  in  6 .1  we  ta lk ing  abou t  a  2007 Mas te r  Ne twork  Se rv i ces

Agreemen t .

MR GE RHARDUS JOHANNES JOCOBUS VAN DE R WESTHUIZEN : Ja10

then  I  am probab l y  mis taken .   I  know i t  exp i red  on  2000 – 31  March

2013 i f  I  reca l l  and  so  i t  i s  p robab ly  cor rec t  the n  Cha i r  I  beg  you r

pardon  i t  i s  2007 there  or there  abou t  i t  appears  yes.

ADV PAUL JOSEPH PRETORIUS S C: Al r i gh t .   So  we  may  have  to

cor rec t  tha t?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Yes .   I  w i l l – I  can  doub le  check the  da te .

ADV PAUL JOSEP H PRETORIUS SC: The  prec i se  da te  fo r  the

agreemen t  in  2007  or  2009.   In  paragraph  6 .1 .   Bu t  wha t  Mas te r

Se rv i ces  Ag reemen t  was tha t?20

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : So

Chai r  as  par t  o f  the  sa le  agreement  o f  the  ne twork  asse ts  to  Neo te l

there  was a  f i ve  yea r  Master  Se rv i ces  Ag reement  wh i ch  enab led  Neo te l

to  p rov ide  se rv i ces  to  Transne t ,  ne twork  serv i ces  to…

ADV PAUL JOSEPH PRETORIUS SC: Sorry  j us t  be fore  you  go  on  tha t
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Neo te l  purchas ing  Trans te l?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WES THUIZEN:

Tha t  i s  cor rec t .

ADV PAUL JOSEPH PRETORIUS SC: The ne twork?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  cor rec t .

ADV PAUL JOSEPH PRETORIUS SC: Okay.   Jus t  go  on  p lease.

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : So

the l i nk  to  tha t  sa le  agreemen t  was a  f i ve  yea r  Mas ter  Se rv i ces

Agreemen t  wh ich  a l lowed Neote l  to  p rov ide  serv ices  back  to  Transnet10

at  obv ious ly  a  cost  jus t  to  sweeten  the  dea l  then to  make  i t  wo r thwh i l e .

ADV PAUL JOSEPH PRETORIUS SC: So the  bus iness  o f  Transte l  goes

to  Neo te l .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  cor rec t .

ADV PAUL JOSEPH PRETORIUS SC: Plus the  assets?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  cor rec t .

ADV PAUL JOSEPH PRETORIUS SC: But  Neote l  mus t  now con t i nue

prov id ing  the  se rv i ces  and us ing  these  asse ts  fo r  the  bene f i t  o f20

Transnet?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  cor rec t .

ADV PAUL JOSEPH PRETORIUS SC: And those ob l i ga t ions or  the

ob l iga t i ons re levant  to  tha t  par t i cu la r  t ransac t ion  a re  con ta ined i n  the
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Maste r  Se rv i ce – Mas te r  Network  Serv i ces Agreement  re fe r red  to  in

paragraph 8 .1 ,  am I  cor rec t?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  cor rec t  Advocate .

ADV PAUL JOSEPH PRETORIUS SC: Then  the  C isco  equ ipmen t . Now

we a re  go ing  to  have  to  take  a  s tep  back  here  because  C isco  becomes

impor tan t  in  you r  ev idence .   A t  a  s tage i t  mus t  have  been  con templa ted

pr io r  to  the  Master  Se rv i ces Agreement  be ing  en tered  i n to  tha t  you

re fer  to  i n  paragraph  6 .1  tha t  the  l i fe  o f  Tra ns te l  i s  go ing  to  come to  an

end  and  Neo te l  i s  go ing  to  s tep  in to  i t s  shoes ,  i s  tha t  cor rec t?10

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  cor rec t .

ADV PAUL JOSEPH PRETORIUS SC: I t  was a l so  con templa ted  tha t  a

bus iness wou ld  go  to  T-Sys tems?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Advoca te  are  you re fe r r ing  to  the  2014 agreemen t  o r  the  2007

agreemen t?

ADV PAUL JOSEPH PRETORIUS SC: Now I  am ta l k ing  abou t  the  2007

agreemen t .   I  j us t  want  to  in t roduce  C isco .

MR GERHARDUS JOHANNES J OCOBUS VAN DER WESTHUIZEN :20

Chai r  I  th ink  tha t  was  more  l inked  to  the  2014  agreement .

ADV PAUL JOSEPH PRETORIUS SC: Wel l…

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : Or

the  exp i ra t ion  o f  the  2007  i f  tha t  i s – i f  I  am unders tand ing  you

cor rec t l y.
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ADV PAUL JOSEPH PRETORIUS SC: Yes.   So a t  a  t ime  the  con t rac t

be tween Transne t  and Neote l  tha t  had been en te red  in to  i n  2007  o r

2009 wou ld  exp i re?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Cor rec t .

ADV PAUL JOSEPH PRETORIUS SC: Tha t  was  the  Mas ter Serv i ces

Agreemen t  you  re fe r  to  in  6 .1?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t  Cha i r.

ADV PAUL JOSEPH PRETORIUS SC: Righ t  and a t  the  t ime the  Cha i r10

has  been  to ld  and  w i l l  l ea rn  aga in  tha t  i t  was  contempla ted  unde r  the

managemen t  rea l l y  o r  ser i es  o f  dec is ions made by  amongst  o the rs

Mr Br ian Mole fe  tha t  tha t  who le  bus iness wou ld  go  to  T-Sys tems?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t .

ADV PAUL JOSEPH PRETORIUS SC: Righ t  and  o f  cou rse  the  asse ts

under l y ing  tha t  bus iness  a l l  the  cab les  and the  swi tches you  have

ta l ked  abou t  and  the  rou te rs  they  wou ld  have  to  then  go  to  T-Sys tems

in  o rder  fo r  the  bus iness o f  Transne t  to  cont inue .   Am I  cor rec t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:20

Tha t  i s  co r rec t  Cha i r.   They  need assets  to  p rov ide  the  serv ice .

ADV PAUL JOSEPH PRETORIUS SC: And you have a l ready  to ld  the

Cha i r  tha t  a l l  those  asse ts  had  been  bough t  f i ve  years  ear l ie r  by

Neo te l?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:
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Tha t  i s  cor rec t .

ADV PAUL JOSEPH PRETORIUS SC: They  be long to  Neote l?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Yes .

ADV PAUL JOSEPH PRETORIUS SC: But  there  were  p rob lems.   Wha t

was the  essen t ia l  i ssue?   Was  Neo te l  w i l l i ng  s imp ly  to  hand  these  ove r

to  the  new incumbent?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Chai r  no  they – they  were  no t .

ADV PAUL JOSEPH PRETORIUS SC: T-Sys tems.10

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: We

did  engage  w i th  Neo te l  and  they  fo rmal l y  adv i sed  me  tha t  these asse ts

were  secur i t i sed  or  they  have – the i r  lenders – they  cou ld  no t  se l l  these

asse ts  because  they have bo r rowed money and these assets  were

secur i t i sed .

ADV PAUL JOSEPH PRETORIUS SC: In  o ther  wo rds  be longed to  the

bank?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Cor rec t .

CHAIRPERSON:20

ADV PAUL JOSEPH PRETORIUS SC: Pledged to  the  bank?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Yes .

ADV PAUL JOSEPH PRETORIUS SC: Pledged  o r  under  wha t – ceded

or  wha tever  con t rac t  tha t  was bu t  they cou ld  no t be  so ld  to  Transne t  o r
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to  T-Sys tems because the  bank  had  them?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

( in te rvenes) .

ADV PAUL JOSEPH PRETORIUS SC: In  s imp le  te rms?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: Yes

Chai r.

ADV PAUL JOSEPH PRETORIUS SC: Al r igh t  and there  was  a – an

exc lus iv i t y  c l ause  i n  the  ar rangemen t – the  2007  or  2009  Master

Serv i ce  Agreement  be tween Transnet  and  Neo te l .   What  was tha t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:10

Chai r  so  what  tha t  exc lus i v i t y  c lau se bas i ca l l y  fo rced  Transne t  to  do  i s

any  ne twork  equ ipment  tha t  we wou ld  need to  buy  whe the r  i t  be  rou ters

wh ich  i s  f ib re  we  have to  buy  f rom Neote l .

ADV PAUL JOSEPH PRETORIUS SC: Right .   Transne t  wou ld  …

CHAIRPERSON: I  am – I  am sor ry  Mr Pre tor ius .   I take  i t  tha t  i t  fo l l ows

f rom tha t – tha t  dec i s ion  tha t  even  i f  the re  was  somebody  e lse  who  had

wha t  you  were  l ook ing  fo r  i f  Neo te l  had  i t  then  you  were  bound or

Transnet  was bound  to  ge t  i t  f rom Neo te l?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t  Cha i r.20

CHAIRPERSON: Yes ,  okay.

ADV PAUL JOSEPH PRETORIUS SC: But  Neo te l  was no t  the  supp l ie r.

The  or i g ina l  equ ipmen t  manu fac tu rer  o f  the  re levan t  equ ipmen t  now

needed  by  Transne t  and  now needed  to  be  used  by  T-Sys tems.

Perhaps  you  shou ld jus t  exp la in  to  the  Cha i r  the  vu lne rab i l i t y  tha t  was
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exper ienced  by  Transne t  because  remember  under  the  2007 MSA –

Mas te r  Se rv i ces Agreement – a l l  i ts  in f ras t ruc tu re  f rom an e lec t ron ic

communica t ions  po in t  o f  v iew was  now owned  by  a  serv ice  prov ider?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  co r rec t  Cha i r.   So  due to  the  dec i s ion  to  award  the  bus iness to

T-Sys tems tha t  you  have heard  abou t  tha t  wou ld  have  en ta i led  a

ne twork  t rans i t ion  f rom Neo te l  to  T-Systems.   I  th i nk  l i ke  the  advoca te

has ar t i cu la ted  a l l  those  asse ts  were  owned  by  Neo te l  and  they  were

no t  w i l l i ng  to  se l l  them.   So  i t  was a lmos t  imposs ib le  fo r  any o the r

serv i ce  prov ide r  to  p rov ide  the  serv ices  un less  they l ease or  buy  those10

asse ts  f rom Neo te l  o r  i f  we rep lace  the  assets .   T he e f fo r t  and cost  to

rep lace  those  asse ts  wou ld  have  been  as t ronomica l  and  was a lmos t  no t

an  op t ion .   So – and we  a l so  had a  fa i r l y  sho r t  per iod  o f  t ime to

t rans i t i on  the  ne twork  f rom Neote l  to  T-Sys tems.   So  we  were  be ing

proac t i ve  and  we  i n  d iscuss ions wi th  C isco  and  Neo te l  T-Sys tems

rea l i sed  tha t  a  l o t  o f  the  equ ipment  was  approach ing  end  o f  l i fe  and

end  o f  so f twa re  suppor t .   So  we dec ided  to  buy tha t  equ ipmen t  th rough

Neo te l  a t  tha t  po in t  due  to  the  exc lus i v i t y  c lause and  to  s ta r t  ins ta l l i ng

tha t  equ ipmen t  to  pu l l  the  t rans i t i on  fo rward  or  to  make i t  s l igh t l y

poss ib le  to  t rans i t i on  the  ne twork  f rom Neote l  to  T-Sys tems.20

ADV PAUL JOSEPH PRETORIUS SC: Now the  supp l ie r  o f  th is

necessary  equ ipmen t  fo r  the  bus iness o f  Transnet  to  cont i nue  f rom an

e lec t ron i c communica t ions po in t  o f  v i ew  who  was tha t  supp l ie r?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: I t

was C isco  Cha i r.
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ADV PAUL JOSEPH PRETORIUS SC: So Cisco  had  to  supp l y  the

equ ipmen t  bu t  i t  had to  go  v ia  Neo te l  to  Transne t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t .

ADV PAUL JOSEPH PRETORIUS SC: Because as  I  unde rs tand  your

ev idence  Transne t  dec ided  no  longe r  mus t  a  supp l ie r  o r  a  serv i ce

prov ider  own  ou r  equ ipmen t .   We  mus t  own i t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t – tha t  i s  …

ADV PAUL JOSEPH PRETORIUS SC: Tha t  i s  what  Transne t  dec ided .10

Is  tha t  no t  so?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t – tha t  i s  cor rec t  advocate .

ADV PAUL JOSEPH PRETORIUS SC: So Transnet  had  to  buy i t  bu t  v ia

Neo te l  f rom Cisco?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Cor rec t .

ADV PAUL JOSEPH PRETORIUS SC: And there  were  va r ious  pr i c ing

ar rangements  re levant  to  these  t ransac t i ons  about  wh ich  you  are  go ing

to  tes t i fy?20

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t .

ADV PAUL JOSEPH PRETORIUS SC: Perhaps you can exp la in  one

th ing  to  the  Cha i r.   I t  seems ra ther  b i zar re .   You ta lk  abou t  9 000

k i lome tres  o f  cab l ing – ne twork  cab l ing – bur ied  beneath  the  ta rmacs  in
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the  po r ts  fo r  example . Th i s  cab l i ng  i s  owned  or  was  fo r  a  pe r iod  owned

by  the  serv i ce  prov ider  Neote l .   D id  tha t  make  sense?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: In

my op in ion  Cha i r  i t  d id  no t  make sense.   I  though t  i t  exposed  Transnet

to  s i gn i f i can t  r i sk .

ADV PAUL JOSEPH PRETORIUS SC: Righ t .   Cou ld  Transne t  jus t  no t

say  the re  i s  the  cab l ing  unde r  my  ta rmacs  and  my  po r ts  we  are  j us t

go ing  to  use  i t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Chai r  we l l  i t  i s  no t  tha t  easy because  Neo te l  can swi tch  o f f  our  n e twork10

effec t i ve ly,  b lock  IP add resses  and techn i ca l  th i ngs l i ke  tha t  to  p roh ib i t

us  f rom us ing  tha t  i n f ras t ruc ture .

ADV PAUL JOSEPH PRETORIUS SC: So in  o ther  wo rds you  were

ex t remely  vu lnerab le?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: We

were a cap t ive  c l ien t – ex t remely  vu lnerab le .

ADV PAUL JOSEPH PRETORIUS SC: You were  a  cap t i ve  c l ien t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t  advocate .

ADV PAUL JOSEPH PRETORIUS SC: And your  barga in ing  pos i t ion  in20

re la t ion  to  any change o f  th i s  a r rangemen t  was  tha t  s t rong,  weak?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: I t

was par t i cu la r l y  weak .

ADV PAUL JOSEPH PRETORIUS SC: Right .

CHAIRPERSON: And how long  was  the  per i od  dur ing  wh ich  th is – th i s
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ne twork  was owned  by  Neot e l?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Chai r  so  they  owned i t  fo r  f i ve  years  as  pa r t  o f  tha t  f i rs t  Mas te r

Se rv i ces  Ag reemen t  …

CHAIRPERSON: ( In te rvenes ) .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: And

we wi l l  ge t  to  i t  a  b i t  la te r bu t  we then – there  was  an  ag reement  fo r  us

to  buy  back  …

CHAIRPERSON: Ja .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:10

Relevant  por t ions  o f  those asse ts .

CHAIRPERSON: Okay.

ADV PAUL JOSEPH PRETORIUS SC: So tha t  i s  the  agreemen t  you

re fer  to  in  pa rag raph 6 .2 – Procurement  o f  C isco  Equ ipmen t – the  C isco

t ransact i on .   Cor rec t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t .

ADV PAUL JOSEPH PRETORIUS S C: And  we  have  descr i bed  how tha t

came about  and g iven some backg round  to  enab le us  to  unde rs tand the

ev idence  you  g ive  i n  re la t ion  to  tha t  la te r.   I s  tha t  cor rec t?20

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t .

ADV PAUL JOSEPH PRETORIUS SC: Le t  us  jus t  do  the  same exe rc i se

br ie f l y  in  re la t ion  to  6 .3 .   That  i s  th e  2014 Mas ter  Ne twork  Se rv i ces and

Asset  Buyback  Agreemen t .
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MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Chai r  so  l i ke  I  men t i oned there  was a  f i ve  yea r  agreemen t  re fe r red  to

as  the  2007  Master  Se rv i ces  Agreemen t  be tween  Transne t  and Neo te l .

Tha t  was  reach ing  exp i ra t i on  da te  and  we had  to  go  th rough  a  process

to  on -board  a  whe ther  i t  i s  the  new or  a  d i f fe ren t  o r  w i th  the  same

supp l ie r  fo r  ano ther  per i od  o f  th ree  to  f i ve  yea rs .   So  i t  was  rea l l y  a

new con t rac t  fo r  the  ICT Network  Se rv i ces.

ADV PAUL JOSEPH PRETORIUS SC: Al r igh t  bu t  now as  the  Cha i r  has

been  to ld  by  prev ious  w i tnesses  and  you  w i l l  repeat  i t  and  g i ve  some

de ta i l  as  to  what  happened  in  these t ransac t ions  and 2014  fo r  a  pe r iod10

of  t ime  a t  l eas t  Neo te l  was to  lose  th i s  cont rac t .   I s  i t  cor re c t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t .

ADV PAUL JOSEPH PRETORIUS SC: And  the  cont rac t  was  to  go  to

T-Sys tems?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t  Cha i r.

ADV PAUL JOSEPH PRETORIUS SC: Right . Now qu i te  apar t  f rom

wha t  wou ld  happen  to  a l l  the  asse ts  and  in f ras t ruc ture  be tween Neote l

and  T-Systems we  can  park  tha t  fo r  the  momen t  bu t  T-Systems a t  a20

t ime  fe l l  ou t  o f  the  p i c tu re .   Co r rec t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Cor rec t .

ADV PAUL JOSEPH PRETORIUS SC: Neo te l  came – comes  back

on-boa rd .   Th i s  i s  in  2014 bu t  as  you say  a t  th is  t ime Transne t  i s  aware
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of  i t s  ex t reme vu lne rab i l i t y  i f  i t  does  no t  own  the  in f ras t ruc tu re  and the

asse ts  wh i ch  Neo te l  now i s  go ing  to  opera te  o r  cont i nue to  ope ra te?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t  advocate .

ADV PAUL JOSEPH PRETORIUS SC: Correc t .   So  wha t  does  i t  dec ide

to  do?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: So I

th ink  advoca te  i f  I  unders tand  you co r rec t l y  so  the  s t ra tegy  fo r  Transnet

was to  repurchase  whe the r  f rom Neo te l  o r  new a l l  the  assets  in  wha t  we

re fer  to  the  Transne t  Campuses  to  a l l ev ia te  tha t  r i sk .10

ADV PAUL JOSEPH PRETORIUS SC: So now Neo te l  i s  go ing  to  come

back  on-board .   I t  i s  go ing  t o  con t inue  to  p rov ide  the  serv ices  bu t

Transnet  says  look  we a re  too  vu lnerab le  i f  you  Neote l  cont i nue to  own

the asse ts .   We  want  to  own  the  asse ts .   We wan t  to  buy  back the

asse ts  wh i ch  we so ld  to  you  in  2009  o r  a round tha t  t ime?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t .   So  tha t  we  w i l l  no t  …

ADV PAUL JOSEPH PRETORIUS SC: Okay.

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Con t inua l l y  be  a  cap t i ve  c l i en t .20

ADV PAUL JOSEPH PRETORIUS SC: And tha t  i s  the  buyback  tha t  you

go ing  to  re fe r  to  in  your – in  you r  ev idence?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t  advocate .

ADV PAUL JOSEPH PRETORIUS SC: Okay  and  tha t  buyback  was
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re la ted  to  a  2014  Master  Network  Se rv i ces  Agreemen t?

MR GERHARDUS JOHANNES JACOB US VAN DER WESTHUIZEN:

Tha t  i s  cor rec t .

ADV PAUL JOSEPH PRETORIUS SC: You  were  in tegra l l y  invo l ved  i n

the  nego t ia t ion  o f  tha t  ag reemen t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: Yes

I  was .

ADV PAUL JOSEPH PRETORIUS SC: And tha t  much o f  your  ev idence

is  go ing  to  speak to  the  conc lus ion  o f  and the  negot i a t i ons preced ing

tha t  agreement?10

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Yes .

ADV PAUL JOSEPH PRETORIUS SC: Righ t .   A l r igh t  so  le t  us  then –

we  can  then  go  th rough  you r – by  way  o f  backg round  there  may  be

some repe t i t i on  bu t  Cha i r  I  th i nk  i t  was  impor tan t  to  dea l  w i th  tha t

background.   Le t  us  go  to  paragraph  7 .   In  fac t  I  am to ld  by  my  jun io r

tha t  the  da te  December 2007 i s  i ndeed  cor rec t .   So  what  do  you say  to

paragraph 7  o f  your  s ta te men t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: So

Chai r  wha t  I  am e f fec t i ve l y  say ing  i n  paragraph  7  i s  tha t  the  agreemen t20

was  conc luded  i n  December 2007  bu t  e f fec t i ve  1 Apr i l  to

31 March 2013.

ADV PAUL JOSEPH PRETORIUS SC: So f rom e f fec t i ve  1 Apr i l 2008

un t i l  31 March 2013  a  f i ve  year  agreement  Neote l  hav ing  taken  ove r

f rom Transte l  as  you  have to ld  the  Cha i r  i s  now bound  by  a  f i ve  year
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agreemen t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Cor rec t .

ADV PAUL JOSEPH PRETORIUS SC: Signed  in December 2007?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Yes .

ADV PAUL JOSEPH PRETORIUS SC: But  i t  now owns  a l l  the  assets

and  i t  i s  pe r fo rming  the  funct i ons?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t .10

ADV PAUL JOSEPH PRETORIUS SC: Good and  tha t  you  say  in

paragraph 8  and you  make the  po in t  wh i ch  you have a l ready  made  to

the  Cha i r  tha t  a f te r  the  sa le  o f  Transte l  to  Neo te l  in  2007  Transnet

found  i tse l f  in  the  unenv iab le  pos i t i on  where  i t s  IT  Network  upon wh ich

i t  re l ied  comple te ly  fo r  the  conduct  o f  i ts  bus iness  was  owned  and

managed  by  Neo te l  as  an  ex terna l  serv ice  prov ide r /

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t  advocate .

ADV PAUL JOSEPH PRETORIUS SC: Tha t – tha t  ev idence you  have

g iven  by  wa y o f  background  to  the  Cha i r.20

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Advoca te  and  i f  I  can  jus t  make  one  cor rec t ion  there .   You  w i l l  see  I

have  ment i oned  before  in  tha t  pa rag raph  these  two  processes  ran

concur ren t l y - the  sa le  o f  the  asse ts  as wel l  as  the  f i ve  year  Master

Se rv i ces  Ag reemen t .
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ADV PAUL JOSEPH PRETORIUS SC: Were  they  con ta ined i n  separa te

agreemen ts?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

From wha t  I  can  reca l l  they  were .

ADV PAUL JOSEPH PRETORIUS SC: Okay  but  they  wo u ld  have

obv ious ly  have run – run para l le l  because  the  one c lear l y  depended on

the  o the r.   You  cou ld  no t  have  a  serv ices  agreemen t  w i thout  own ing  the

asse ts  …

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Cor rec t .10

ADV PAUL JOSEPH PRETORIUS SC: Or  w i thout  access to  the  assets

a t  leas t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t .

ADV PAUL JOSEPH PRETORIUS SC: Good.   A l r i gh t  and  then a t

paragraph 9  you  aga in - i t  i s  no t  cent ra l  to  you r  ev idence  but  i t  may

come up  la te r  so  i t  i s  as  we l l  to  p lace  on  record  now – that  Transnet

knew tha t  the  2007 Mas te r  Serv i ces Agreement  was due to  exp i re  i n

March 2013 .   That  i s  the  Neote l  Agreemen t .   I s  tha t  cor rec t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:20

Tha t  i s  cor rec t .

ADV PAUL JOSEPH PRETORIUS SC: And so  wha t  d id  i t  do?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: So

Chai r  we  acqu i red  the  se rv i ces  o f  a  company ca l l ed  Detecon  to  ass is t

us  w i th  a  s t ra tegy to – as to  how we shou ld  go  whe ther  we shou ld  go  to



27 MAY 2019 – DAY 99

Page 35 of 176

marke t  and how we shou l d  app roach i t  tak ing  in to  cons idera t ion  some

of  these  complex i t ies  and  the  asse t  ownersh ip .

ADV PAUL JOSEPH PRETORIUS SC: Righ t  and  was  a  s t ra tegy

deve loped?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: I t

was advoca te .

ADV PAUL JOSEPH PRETORIUS SC: Was i t  approved  by  the  Board?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: I t

was …

ADV PAUL JOSEPH PRETORIUS SC: Transne t  Board?10

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: I t

was approved  by  the  Board  Acqu i s i t ion  and D isposa ls  Commi t tee - f rom

wha t  I  reca l l .

ADV PAUL JOSEPH PRETORIUS SC: Righ t .   Were  the  serv i ces  o f

ano ther  consu l t ing  f i rm employed  a t  the  t ime?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: Yes

advoca te .   We  employed Gar tner who ass i s ted  us  th roughou t  the  tende r

process and  the  conc lus ion  o f  the  MSA.

ADV PAUL JOSEPH PRETORIUS SC: Right .   Jus t  a  smal l  fo rmal i t y.

You  can  address  the  Cha i r  ra ther  than …20

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Sure  Cha i r.

ADV PAUL JOSEPH PRETORIUS S C: When you  answer  the  ques t ion .

So  what  was  the  in ten t ion  o f  Transne t  g i ven  the  pend ing  exp i r i ng  o f  the

2007 Mas te r  Serv ices  Agreemen t?
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MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Chai r  so  the  op t ions  open  to  us  was  e i the r  to  ex tend  tha t  con t rac t  o r  go

to  marke t  to  f i nd  whe ther  i t  be  the  same or  a  d i f fe ren t  serv ice  prov ider

bu t  u l t ima te l y  to  ge t  a  new f i ve  yea r  o r  th ree  to  f i ve  year  ag reemen t  i n

p lace .

ADV PAUL JOSEPH PRETORIUS S C: Righ t  and  the  processes  ta l ked

about  i n  pa rag raph  9  w i th  the  two  consu l t ing  en t i t ies  were  the se  rap id

processes qu i ck l y  f i na l i sed?   D id  they  take  t ime?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Chai r  the  Detecon  process was reasonab ly  rap id .   Where – l i ke  I  sa id –10

the  Gar tner  p rocess  ex tended  a l l  the  way  f rom ass i s t i ng  us  w i th  the

RFP documents  go ing  to  marke t ,  nego t ia t ion  o f  the  Mas ter  Se rv i ces

Agreemen t .   So  tha t  was a  mul t i  p ro jec t .

ADV PAUL JOSEPH PRETORIUS SC: And what  d id  th i s  necess i ta te –

th i s  de lay?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: So

…

ADV PAUL JOSEPH PRETORIUS SC: Because the  Neote l  Con t rac t  i s

about  to  exp i re  remember?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: Ja .20

ADV PAUL JOSEPH PRETORIUS SC: So wha t  had  to  happen?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: So

we had to  ag ree on  a  s t ra tegy whe the r  we want  to  renew tha t  Neo te l

Con t rac t  o r  whe ther  we  wan t  to  go  to  marke t  and – so  tha t  was – and

we  a l so  had  to  do  the  documen ta t i on  fo r  the – the  RFP.
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ADV PAUL JOSEPH PRETORIUS SC: Yes bu t  in  the  meanwhi le  wh i l s t

a l l  th i s  dec is i on  mak ing  i s  tak in g  p lace  the  con t rac t  i s  about  to  exp i re?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Cor rec t .

ADV PAUL JOSEPH PRETORIUS SC: So was  tha t – wha t  happened  to

tha t  con t rac t  in  the  in te r im per i od?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: So

Chai r  tha t  necess i ta ted  mul t i p le  ex tens ions  o f  tha t  o r i g ina l  f i ve  year

Mas te r  Se rv i ces  Ag reemen t  w i th  Neo te l .

ADV PAUL JOSEPH PRETORIUS SC: The f i r s t  ex tens ion  was  fo r  how10

l ong?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Chai r  the  f i r s t  ex tens ion  wa s  f rom 1 Apr i l 2013 to  30 August 2013 a  f i ve

mon th  ex tens ion .

ADV PAUL JOSEPH PRETORIUS SC: Second  ex tens ion?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: The

second  ex tens ion  was f rom 1 Sep tember 2013  to  31 Oc tober 2013 .

ADV PAUL JOSEPH PRETORIUS S C: And the  th i rd  ex tens ion?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: And

the th i rd  ex tens ion  was  f rom 1 November 2013 to  31 October 2014 .20

ADV PAUL JOSEPH PRETORIUS SC: The  f i rs t  ex tens ion  you  say  in

paragraph 10 was approved by  the  Board  a l thou gh a  longer  ex tens ion

had  been asked fo r?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t  Cha i r.
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ADV PAUL JOSEPH PRETORIUS SC: The second  and  th i rd  ex tens ions

d id  those  come much  la te r  down  the  l ine?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

They d id  Cha i r.

ADV PAUL JOSEPH PRETORIUS SC: Were  they a l so  approved by  the

Board  a t  a  la te r  s tage?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: Al l

the  ex tens ions were  app roved  by  the  re levan t  au thor i t y  whe ther  i t  was

the  Board  or  the  Board  Acqu i s i t i ons  and D isposa l s  Commi t tee  yes .

ADV PAUL JOSEPH PRETORIUS SC: Righ t .   Jus t  i f  you  wou ld  have10

regard  to  the  con ten ts  o f  paragraph  11 o f  you r  s ta temen t  and  i f  you  fee l

i t  necessary  te l l  the  Cha i r  about  the  con ten ts  o f  tha t  s ta temen t – in tha t

paragraph.

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Chai r  the  ICT Managemen t  Team were  ex t remely  concerned around the

proposed  sho r t  te rm ex tens ion  o f  th i s  con t rac t  because we knew i f  we

had  to  go  to  marke t  tha t  p rocess  i s  norma l ly  a  s i x  mon th  process  i f  you

are  l ucky.   I f  we  then  conc lude  w i th  a  new b idder  a  t rans i t ion – wel l

f i r s t l y  we w i l l  need to  en ter  i n to  a  new Mas te r  Serv i ces Agreemen t  and

a l l  the  i tems  a t tached to  tha t  wh ich - tha t  aga in  i s  p robab ly  a  s ix  mon th20

process  and  you  wou ld  then  have  to  go  th rough  a  t rans i t ion  f rom the

cur ren t  p rov ider  to  the  nex t  p rov ide r.   So  we  recommended  a  21  mon th

ex tens ion  to  the  Board  Acqu is i t ions  and D isposa l s – wel l  to  our

Execu t ive  Commi t tee  a t  the  t ime.   They  then  on ly  p roposed  a  15  mon th

ex tens ion to  the  Board  Acqu i s i t i ons  and  D isposa l s  Commi t tee  who  on ly
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sugges ted  a  f i ve  mon th  ex tens ion  to  the  Board .   So  we  were  very

concerned  abou t  tha t .

ADV PAUL JOSEPH PRETORIUS SC: Al r igh t .   U l t ima te l y  however  to

the  ex ten t  necessa ry  o ther  w i tnesses  may  tes t i f y  to  tha t  we  have  jus t

f lagged tha t  i ssue  fo r  the  momen t .   We  need  no t  go  any fu r the r.

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t .

ADV PAUL JOSEPH PRETORIUS SC: In  paragraph  12  to  paragraph  17

of  you r  s ta temen t  you  t rave rse  ev idenc e a l ready  g i ven  by  pr inc ipa l l y

Ms Shar la Chet ty  o r  Shar la Pi l lay.   Tha t  ev idence  was  g i ven l as t  week .10

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t  Cha i r.

ADV PAUL JOSEPH PRETORIUS SC: I t  i s  no t  necessa ry  the re fore  to

repea t  tha t  ev idence  in  any  de ta i l  bu t  fo r  the  purpose  o f  now p lac ing

you r  ev idence  i n  con tex t  can  we  jus t  go  th rough  very  qu ick ly  the  s teps

taken on the  exp i r y  o f  the  2007  MSA between  Transne t  and Neo te l  and

the  appo in tmen t  o f  T-Sys tems to  take  over  tha t  bus iness.   Now y our

ev idence  i s  substan t i a l  i n  re la t i on  to  the  even ts  sur round ing  the  award

to  T-Systems and  how tha t  a rose  bu t  to  pu t  i t  i n  con tex t  wha t  do  you

say in  pa ragraph  12?  Wha t  happened i n  2013?  Now remember  the20

MSA i s  coming  to  an  end ,  r i gh t .   So  there  i s  a  d ec is i on  to  i ssue  a

request  fo r  p roposa l s  and  RFP to  in i t ia te  a  tender  p rocess  to  b r ing

on-boa rd  a  new serv i ce  p rov ide r.   Cor rec t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t .
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ADV PAUL JOSEPH PRETORIUS S C: Righ t  and  tha t  au thor i t y  ap pears

in  a  memorandum f rom Mr Ano j S ingh  and Mr Gar ry Pi ta  to  the  Group

Chie f  Execu t ive  Br ian Mole fe  o r  a t  l eas t  the  reques t  fo r  tha t  au tho r i t y

…

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  …

ADV PAUL JOSEPH PRETORIUS SC: The  background  to tha t

au tho r i t y?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t  Cha i r.10

ADV PAUL JOSEPH PRETORIUS SC: Righ t  and  a t  tha t  t ime

Mr Gar ry Pi ta  was the  Head  o f  Group  S t ra teg i c  Sou rc ing  and he

repor ted  to  Mr Ano j S ingh i n  the  la t te r ’s  capac i ty as  Group Ch ie f

F inanc ia l  Of f i ce r.   Co r rec t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t  Cha i r.

ADV PAUL JOSEPH PRETORIUS SC: And tha t  request  to  i n i t ia te  a

procu remen t  p rocess  to  rep lace  or  reemploy  Neote l  was  app roved  by

Mr Br ian Mole fe .   Am I  cor rec t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:20

Tha t  i s  cor rec t .

ADV PAUL JOSEPH PRETORIUS S C: What  capac i t y  d id  he  ho ld  a t  tha t

s tage when  he  app roved  i t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Mr Mole fe  was  the  Group  Ch ie f  Execu t i ve  a t  the  t ime .
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ADV PAUL JOSEPH PRETORIUS SC: And wha t  powers  d id  he  have  in

re la t ion  to  p rocu remen t  because  we  have  learn t  abou t  the  BADC – the

Board  Acqu is i t ions  and  D isposa l s  Commi t tee?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Chai r  so  we  had  de lega t ion  o f  au thor i t y  w i th  var i ous l eve ls .   So the

GCE wou ld  have  had autho r i t y  to – to  app rove  t ransac t ions  up  to  a

cer ta in  po in t .   Thereaf te r  i t  wou ld  need to  go  to  the  Board  Acqu is i t ions

and  D isposa l s  Commi t tee  and  fo r  h igher  va lue  i te ms i t  wou ld  need  to  go

to  the  Board  o f  Transne t .

ADV PAUL JOSEPH PRETORIUS SC: Chai r - may we take  a  shor t10

ad journmen t  and  may  I  see  you i n  chambers  p lease?

CHAIRPERSON: Yes .   How much t ime  do  you  th ink?

ADV PAUL JOSEPH PRETORIUS SC: Hm.

CHAIRPERSON: Shou ld  we j us t  take  the  tea  break .

DV PAUL JOSEPH PRETORIUS SC: I  am no t  su re .   I f  we  cou ld  take

the  tea  break now p lease .

CHAIRPERSON: Yes .   Le t  us – le t  us  say  15  minu tes  up  to  10  pas t .

ADV PAUL JOSEPH PRETORIUS SC: Thank  you Cha i r.

CHAIRPERSON: The tea  migh t  no t  be  ready.   We wi l l  take  the  tea

break  un t i l  10  pas t  11 .   Ad journ .20

REGISTRAR: Al l  r i se .

INQUIRY ADJOURNS

INQUIRY RESUMES

CHAIRPERSON: Wel l  we  a re  gra te fu l  Ms September  tha t  you  were

here  so  you  can  take  ove r.   Mr  Pre tor i us  i s  no t  we l l  and  has had  to  be
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re leased  but  Ms  September  i s  fami l ia r  w i th  the  ma t te r  and  she  w i l l  take

ove r.   Ms  Sep tember  a re  you  ready?

ADV VERUSCHKA S EPTEMBER : Yes I  am Cha i r.

CHAIRPERSON: Thank  you .

ADV VERUSCHKA SEPTEMBER : Thank  you .   Mr  van de r  Westhu i zen

be fore  the sho r t  ad journmen t  we  were  a t  page fou r  o f  your  s ta tement

and i n  par t i cu la r  i t  was p laced on record  tha t  the  ev idence  tha t  you ’ve

recorded  f rom parag raph 12  to  parag raph 17 has i n  fac t  a l ready  been

dea l t  w i th  by  a  p rev ious  w i tness ,  tha t  be ing  Ms  Shar la  P i l l ay,  who i s

now Che t ty,  i s  tha t  cor rec t?10

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Tha t ’s  co r rec t .

ADV VERUS CHKA S EPTEMBER : Is  i t  a lso  cor rec t  tha t  i t  was i n  fac t

Ms Chet ty,  Mrs  Chet ty  so r ry,  who  had i n  fac t  approved the  award  in  her

ac t ing  capac i ty  as  Genera l  Ch ie f  Execut i ve  a t  tha t  par t i cu la r  po in t  in

t ime?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Tha t ’s  co r rec t .

ADV VERUS CHKA S EPTEMBER : I f  we  can then  go  to  pa rag raph  18 o f

you r  s ta tement ,  i t  i s  unders tood  tha t  T-Sys tems,  a t  the  t i me f i l ed  i ts20

b id ,  no t  independent l y  bu t  ins tead as  a  jo in t  ven ture .   Can you p lease

g ive  the  Cha i r  de ta i l s  i n  re la t ion  to  the  cons t i tu t ion  o f  such  jo i n t

ven ture?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Sure ,  Cha i r  so  the  b id  by  T-sys tems was a jo i n t  b id  be tween
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themse lves ,  T-Sys tems as  we l l  as  a  company  ca l led  Broadband  In f raco

a lso  known  as  BBI  wh ich  was a  S ta te -owned  company  a t  the  t ime .

ADV VERUSCHKA S EPTEMBER : And a t  tha t – and  in  rega rd  to

Broadband In f raco  wha t  we re  the  asse r t ions  m ade tha t  Broadband

In f raco  cou ld  bene f i t  the  t ransact i on  by  pa i r ing  up  w i th  T-Sys tems?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Wel l  Cha i r,  T-Sys tems d idn ’ t  own  a  s ign i f i can t  a t  the  t ime  so  they  wou ld

need  add i t iona l  in f ras t ruc tu re  asse ts  wh i ch  i s  why  they  pa r tnered ,  I

be l ieve  w i th  Broadband  In f raco .

ADV VERUS CHKA SEPTEMBER : Chai r  Broadband In f raco  i s  in  fac t10

an  ent i t y  wh ich  w i l l  fea ture  prominen t ly  when  a l l  the  ev idence  i s ,  i n

fac t ,  p l aced  be fore  you .   Sa l im  Essa,  in  par t i cu la r  was a  Non -Execu t ive

Board  member  o f  Broadband In f raco  and  he was appo in ted  as  such by

the  then  Min i s te r  Ma lus i  Gigaba .   I f  you  can  now tu rn  to  page s i x  o f

you r  s ta temen t ,  paragraphs 19 ,  20  and  21 i s  a lso  ev idence tha t  was

p laced  before  th i s  Commiss ion  by  Ms  Shar la  C he t ty.

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Tha t ’s  co r rec t .

ADV VERUS CHKA SEPTEMBER : In  the  con tex t  o f  Ms Shar la  Che t ty

hav ing  s igned o f f  the  memorandum, wh ich  du l y  app roved the  i ssuance20

of  the  le t te r  o f  i n ten t ,  to  award  the  Network  Se rv i ces  con t rac t  to  Neote l ,

was he r  s igna tu re  necessa ry  to  comple te  the  procurement  p rocess  a t

a l l?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Chai r,  so  a t  the  t ime the  Board  Acqu is i t ion  and D isposa l  Commi t tee
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de lega ted i ts  au thor i ty  to  the  Group Chie f  Execu t i ve  to  conc lude  the

t ransact i on  wh ich ,  i n  th i s  spec i f i c  scenar io ,  was  Shar la  P i l lay,  now

Che t ty,  so  yes  i t  was .

ADV VERUSCHKA S EPTEMBER : So where  was  the  Group  Ch ie f

Execu t ive  a t  tha t  t ime?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Chai r  my  unders tand ing  i s  tha t  Mr  Mole fe  was abroad a t  the  t ime .

ADV VERUS CHKA SEPTEMBER : So,  then  i t ’s  cor rec t  to  say tha t  he r

s igna ture ,  in  fac t ,  comple ted  the  procu remen t  p rocess i n  th is  regard?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :10

Yes .

ADV VERUSCHKA S EPTEMBER : So,  to  pu t  th is  i n to  contex t  in

re la t ion  to  the  2007 MSA ag reemen t  wh ich  was due  to  exp i re  i n  2013,  i t

i s  unders tood tha t  when Ms  Che t ty – Mrs  Che t ty  sor ry,  had i n  fac t

app roved  the  award ing  o f  the  b id ,  le t te rs  o f  in ten t  and  le t te rs  o f  award

needed  to  have  been  sen t  ou t?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Tha t ’s  co r rec t .

ADV VERUS CHKA S EPTEMBER : What  exac t l y  happened  once  Mrs

Che t ty  had  made  tha t  approva l  to  award  the  Ne twork  Serv ices  cont rac t20

to  Neo te l?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Chai r,  so  we  were  qu i te  eager  to  ge t  the  documen ts  back  f rom Shar la  a t

the  t ime  because  ou r  con t rac t  exp i red  on  31  Octobe r  2013 ,  I  th i nk  i t

was the  second  ex tens ion  and  any expend i tu re  pos t  tha t  da te ,  we wou ld
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be  out  o f  con t rac t  and  in  te rms  o f  the  Pub l i c  F inance  Managemen t  Ac t  i t

cou ld  be  i r regu lar  expend i tu re .   So  Shar la  sen t  the  mai l  back  to  us ,  I

can ’ t  remember  exac t l y  who ,  bu t  I  remember  tha t  I  had  s igh t  o f  i t ,  w i th

a l l  the  s igned documen ts  and I  then  fo l l owed  up  w i th  p rocu remen t  who

ove rsaw and  managed the  p rocess  to  con f i rm tha t  they  w i l l  send th i s  to

the  re levan t  par t i es  so  tha t  we a re  no t  ou t  o f  cont rac t  f rom the  nex t

day.   I  then  rece i ved  a  phone  ca l l ,  i f  I  reca l l ,  f rom Mr  P i ta  o r  an  emai l

s ta t i ng  tha t  he ’s  been ins t ruc ted  no t  to  i ssue the  documen ts

…( in te rven t ion ) .

ADV VERUSCHKA S EPTEMBER : And i s  tha t  Mr  Gary  P i ta?10

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Tha t ’s  co r rec t ,  tha t ’ s  Mr  Gary  P i ta .

ADV VERUSCHKA S EPTEMBER : And he  he ld  the  pos i t i on  o f  wha t  a t

tha t  t ime?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Gary was  the  Group Ch ie f  Supp ly  Cha in  O ff i cer  a t  the  t ime .

ADV VERUSCHKA S EPTEMBER : Thank you,  p lease  p roceed.

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUI ZEN:

Sure ,  and the  feedback  tha t  he  gave  me  Cha i r,  i s  tha t ,  Mr  S ingh

requested  tha t  he  does  no t  i ssue  those  documen ts  on  reques t  f rom Mr20

Mole fe  whose  abroad and  he  wou ld  l i ke  to  rev iew  the  documen ts

persona l l y.

CHAIRPERSON: So,  you  go t  th is  ca l l  and f rom wha t  you  were  to ld  by

Mr  Gary  P i ta ,  Mr  Br ian  Mole fe  had  g iven th i s  ins t ruc t i on  wh i l s t  s t i l l

abroad ,  as  you  unders tood the  pos i t ion?
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MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Tha t ’s  co r rec t  Cha i r.

CHAIRPERSON: Okay.

ADV VERUSCHKA SEPTEM BER: So is  i t  then co r rec t  tha t  the  p roper

procu remen t  p rocess  was  fo l lowed up  and  unt i l  the  s tage o f  Mrs  Chet ty

append ing  her  s i gnature  to  award  the  con t rac t  to  Neo te l?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Yes .

ADV VERUS CHKA SEPTEMBER : And i t  i s  a l so  then cor rec t ,  based  on

you r  ev idence  tha t  pursuan t  to  tha t  p rocess  the  l e t te rs  o f  in ten t  i n10

a l ignmen t  w i th  tha t  p rocess  were  no t  sen t  on  the  ins t ruc t ion  o f  Mr  Br i an

Mole fe .

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Tha t ’s  co r rec t .

ADV VERUSCHKA SEPTEMBER : What  then  happened du r ing

November  2013 ,  fo l low ing  the  occu r rence  o f  these  even ts?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Chai r  we were  ca l led  to  a  meet i ng  subsequen t  to  Mr  Mole fe ’s  re tu rn

and we  were  ca l l ed to  the  49 t h f l oo r  wh ich  i s  the  f loor  wh i ch  h is  o f f i ces

were  a t  and…( in te rvent ion) .20

CHAIRPERSON: And  who  was  we – who were  we?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Apolog ies  Cha i r,  so  we were ,  myse l f ,  Mr  Ano j  S ingh,  Mr  Edward

Thomas  who was  i n  Supp ly  Cha in  a t  the  t ime  and  the  Ch ie f  In fo rma t ion

Off i ce r,  Dr  Mats i ka  Matawane ,  the re  cou ld  have  been  o the rs  Cha i r,  bu t  I
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reca l l  those  ind i v idua ls  were  a t  the  sess ion .

ADV VERUS CHKA S EPTEMBER : And  i f  I  may,  i s  th is  the  mee t i ng

you  re fe r red  to tha t  happened  i n  November  o f  2013,  pa rag raph 23  o f

you r  s ta temen t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN : I t

i s .

ADV VERUSCHKA S EPTEMBER : Thank you.

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Chai r  we  ar r i ved  a t  Mr  Mole fe ’s  o f f i ce and we ,  f rom wha t  I  reca l l ,  were

greeted  by  h is  persona l  ass i s tan t  to  ask  us  to  l eave  ou r  ce l l  phones a t10

her  desk,  wh ich  I  f i nd  pecu l ia r  because  I  have  me t  i n  h is  o f f i ce  be fo re

and  I  wasn ’ t  requested  to  l eave  my  ce l l  phone  a t  h is  persona l

ass is tan t ’ s  desk bu t  regard less  so  we  a l l  handed  i t  i n  and  we wen t  i n to

h is  o f f i ce  and  we  had a  mee t ing .   Upon us  a l l  s i t t i ng  down  a round  Mr

Mole fe ’s  tab le ,  I  remember  he  was  qu i te  re laxed  and  he – i f  I  reca l l  h i s

words  cor rec t l y  he  sa id  we  can ’ t  g ive  th i s  th i ng  to  Neote l there ’s  too

much  concen t ra t i on  r i sk .   I  then…( in tervent ion) .

CHAIRPERSON: Sorry  Be fo re  you do  tha t – be fo re  you proceed you

have men t ioned  some o f  the  peop le  whose names  you  can remember

who  a t tended  tha t  mee t ing ,  apa r t  f rom those  peop le ,  f rom Mr  Mo le fe ’s20

s ide ,  was  he  a lone?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN : He

was a lone  Cha i r.

CHAIRPERSON: Okay thank you.  So he  sa id  there ’s  too  much

concen t ra t ion  we  can ’ t  g ive  th is  to  Neo te l ,  ja .
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MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZE N:

Chai r  upon tha t  s ta temen t  I  then  enqu i red ,  f rom wha t  I  reca l l ,  we l l

exac t l y  who he wou ld  l i ke  to  g ive  i t  to  then because  i f  you  l ook a t  the

process and the  t i e r  repo r t  tha t  you ’ve  seen  tha t  we ’ve  recommended

Dimens ion  Data  was  the  second  pre fer red – or  the  second-bes t  b idde r

and  T-Sys tems and  Broadband  In f raco  was the  th i rd  b idder.   Mr  Mole fe

was then  o f  the  v iew  tha t  the  240mi l l i on ,  wh ich  aga in ,  I  be l i eve  you ’ve

seen  bu t  happy  to  e labo ra te  on  i t  i f  I  need to ,  we shou ld  i nc lude  in  the

process wh ich  wo u ld  then imp ly  tha t  T-Sys tems,  B roadband In f raco

wou ld  be  the  second bes t  b idder  and  due  to  th i s  concen t ra t ion  r i sk  tha t10

Mr  Mole fe  a r t i cu la ted  tha t  the  tender  shou ld  then go  to  the  second -bes t

b idder,  wh ich  i n   h i s  mind  was T-Sys tems and  Broadband  In f raco .

ADV VERUSCHKA S EPTEMBER : What  exact l y  i s  concen t ra t ion  r i sk?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Chai r,  so  concen t ra t i on  r i sk  f rom my  unders tand ing  o f  wha t  Mr  Mole fe

ar t i cu la ted  was  the  fac t  tha t  Transne t  was Neo te l ’s  l a rges t  c l i en t  a nd  i f

someth ing  shou ld  go  wrong  w i th  Neo te l  fo r  wha tever  reason ,  tha t

Transnet  wou ld  be  exposed  to  qu i te  a  b ig  r i sk .

CHAIRPERSON: So in  o the r  words,  d id  you  unders tand  the  concern

he  was  express ing  as  mean ing  tha t  the – th i s  tender  shou ld  be  g i ven  to20

somebody  e l se  so  as  to  b r i ng  in  some d i vers i f i ca t ion?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Chai r  I  unders tood  h i s  concern  bu t  I  thought  the  argumen t  was a  log ica l

fa l lacy,  i t  was i r re levan t .

CHAIRPERSON: Yes  okay.
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MR GERHARDUS JOHANNES J ACOBUS VAN DE R WESTHUIZEN :

The  reason  I  s ta te  tha t  Cha i r,  i s  because ,  l i ke  advoca te  Pre tor ius  took

us  th rough ear l i e r,  the  Data  Cent re  tha t  Transnet  used was ou tsou rced

to  T-Sys tems.  So ,  by  g iv i ng  T-Sys tems the  Data  Cen t re  and  now you

bund le  your  ne twor k  w i th  tha t ,  i n  my  mind  wou ld  increase  the

concen t ra t ion  r i sk  no t  mi t i ga te  the  r i sk ,  so  tha t ’s  why I  d i dn ’ t  qu i te

unders tand tha t  and  I  p rov ided tha t  feedback  to  Mr  Mole fe .

CHAIRPERSON: Oh you expressed your  v i ew?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN:

Abso lu te ly  Cha i r.10

CHAIRPERSON: And  wha t  was h is  response?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN : He

didn ’ t  respond  Cha i r,  he  looked up  and  I  cou ld  no te  tha t  h is  po l i te ,

re laxed demeanour  was s ta r t i ng  to  change .   He  then  pro ceeded  to  h i s

second  po in t  Cha i r,  wh ich  was…( in te rven t ion ) .

CHAIRPERSON: Sorry  le t  me get  tha t  las t  b i t ,  d id  you say  he  had

been po l i te  to  you  bu t  tha t  seemed to  change?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN : I t

was very  i n fo rmal  and re la xed  when we s ta r ted  the  mee t ing  Cha i r  and

af te r  I  now …( in te rvent ion) .20

CHAIRPERSON: Expressed  a  d i f fe ren t  v iew.

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN : I

cou ld  see  tha t  he  was becoming  less  re laxed  so  to  speak .

CHAIRPERSON: Yes  Okay,  a l r igh t  thank you.

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN : He
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then  ment i oned  to  us  tha t  he  had  rece i ved  a  le t te r,  I  th ink  i t  was Nexus

which  was  one  o f  the  Neote l  BBBEE subs id ia r ies  o r  a f f i l i a tes  and  tha t

they  expressed  a  v iew tha t  Neo te l  wa s  busy  d i lu t ing  the i r  shareho ld ing

and  they  were  pa r t i cu la r l y  conce rned  about  th i s .   I  can ’ t  reca l l  tha t  I ’ ve

seen  tha t  le t te r  o r  hea rd  any th ing  abou t  i t  a t  the  t ime ,  so  aga in  I

a r t i cu la ted  tha t  i t  may o r  may  not  be  a  rea l  i ssue bu t  I  sugges t  tha t  we

inves t iga te  tha t  i ssue  and  a t  l eas t  g i ve  Neo te l  the  oppo r tun i ty  to

respond ,  shou ld  i t  be  a  rea l  r i sk  and  to  pose  the i r  s ide  o f  the  s to ry,

Cha i r.   Aga in ,  Mr  Mole fe  d id  no t  take  k ind l y  to  the  ob jec t ions ,  he  aga in

d id  no t  respond ,  f rom what  I  reca l l  and he  j us t  l o oked  up a t  me  w i th  a10

g lare  in  h i s  eyes  wh ich  made  me  rea l i se  a t  tha t  po in t ,  i f  I  con t inue  w i th

th i s  ob jec t ions i t  was no t  go ing  to  end  we l l  fo r  me  Cha i r.  So,  a t  tha t

po in t…( in te rvent i on ) .

CHAIRPERSON: So you  got  the  impress ion  tha t  he  was  no t ,  to  say

the  l east ,  happy  w i th  these v iews  you  kept  on  express ing .

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Tha t ’s  my  v iew  Cha i r,  yes .

CHAIRPERSON: Okay.

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

So,  upon  tha t  rea l i sa t ion  I  dec ided to  ge t back  in  my box ,  so  to  speak ,20

and  no t  ob jec t  to  any fu r the r  i tems .   Mr  Mole fe  d id  then  ra ise  a  coup le

o f  o ther  i tems ,  f rom wha t  I  reca l l ,  and  i ts  a l l  cap tu red  in  tha t

memorandum a round  in fo rma t ion  secur i t y  and  CCTV i ssues  tha t  we

exper ienced  a t  the  t ime ,  th a t  i s  the  crux  o f  tha t  mee t ing  Cha i r.

CHAIRPERSON: What  about  the  o ther  peop le  tha t  were  in  the  room,
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d id  they  express any v iews  d id  anybody  suppor t  the  v iews you

exp ressed  tha t  you  have  ar t i cu la ted  now?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Chai r  I  can ’ t  reca l l  tha t  anyone  had the  same leve l  o f  ob jec t i on  tha t  I

had ,  they were  reasonab ly  qu ie t  f rom wha t  I  can  reca l l ,  so  I  d id  fee l  a

b i t  i so la ted  i n  the  sess ion .

CHAIRPERSON: Yes ,  and  in  respect  o f  o ther  i ssues  o ther  than those

on wh ich you  exp ressed  v iews ,  d id  o the r  peop le  in  the  room express

v iews ,  e i ther  in  suppor t  o f  wha teve r  Mr  Br ian  Mole fe  was say ing  o r

aga ins t?10

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Chai r  I  can ’ t  reca l l  tha t  they  e i the r  d ispu ted  o r  ob jec ted  nor  suppo r ted

Mr  Mole fe .

CHAIRPERSON: Oh okay,  a l r igh t ,  thank  you .

ADV VERUSCHKA S EPTEMBER : In  summary  then,  you  took  i ssue

wi th – you  ra ised  ob jec t ion  ra ther  to  the  th ree  main  reasons tha t  Mr

Mole fe  advanced  to  no t  award  the  con t rac t  to  Neote l .

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Tha t ’s  co r rec t .

ADV VERUSCHKA S EPTEMBER : The  f i rs t…( in te rvent i on) .20

CHAIRPERSON: I ’m  sor ry  maybe,  I  don ’ t  know,  i t ’s  up  to  you two  to

answer  yes  or  no  o r  wha teve r  way,  I ’m  no t  sure  whe ther  you were

ob jec t ing as  opposed  to  s imp ly  exp ress ing  your  own  v iew  wh ich

happened  to  be  d i f fe ren t  f rom Mr  Br i an  Mole fe ’s  v i ew,  there ’s  a

d is t inc t i on  be tween  ob jec t ing  and express ing  a  d i f fe ren t  v iew.
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MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN : Ja

Cha i r  so  I ’m no t  go in g  to  p re tend  to  know exac t l y  wha t  the  d i f fe rence  is

bu t  I  de f in i te l y  exp ressed  a  v iew  tha t  was  d i f fe ren t  f rom Mr  Mole fe ’s .

CHAIRPERSON: Okay  I  mean  i f  you  ob jec t  i t ’s  much  more – i t ’s  l i ke

– I  th i nk  i t ’s  much  more  s t ronger  whereas  you  can  express  a  d i f fe ren t

v iew  wi thout  say ing  you ’ re  ob jec t ing  pa r t i cu la r l y  the  pe rson  to  whom

you  a re  ta lk i ng  maybe had the  f ina l  au thor i ty  to  dec ide  one  way or

ano ther,  you might  say,  we l l  here  i s  my v iew,  wha t  do  you  make  o f –

wha t  you  do  w i th  i t  i s  you r  own  dec is ion  bu t th is  i s  my  v iew  ano ther

app roach  i s  to  say,  I  do  ob jec t ,  you  know,  i r respec t i ve  o f  wha t  you10

might  say  I  am ob jec t i ng .   So,  I ’m j us t  men t ion ing  tha t  so  tha t  you

apprec ia te  tha t  there  can  be  a  d i f fe rence ,  somet imes  the  d i f fe rence

might  no t  be  impor tan t  bu t…( in te rven t ion) .

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Chai r  so  based on tha t  exp lanat i on ,  I  expressed  my  v iew because Mr

Mole fe  had the  f ina l  dec is i on ,  so  whe ther  I  ob jec ted  or  no t  was no t

go ing  to  car ry  any we igh t  so .

CHAIRPERSON: Okay thank  you .

ADV VERUSCHKA S EPTEMBER : Thank  you  Cha i r.   In  rega rd  to  the

three  main  reasons  then,  the  one reason  wh ich  Mr  Mo le fe  had20

advanced  concerned  the  248mi l l i on  d i scoun t  tha t  was  o f fe red  by  T-

Sys tems,  can  you  jus t  unpack  th i s  par t i cu la r  d i scount  fo r the  bene f i t  o f

the  Commiss ion  and in  par t i cu la r  the  t iming  o f  cons ide r ing  th i s

d iscoun t?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :
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Sure ,  Cha i r,  so  I  was  p resent  in  mos t  i f  no t  a l l  the  RFP sess ions  and  I

p re t ty  much  l ed  a l l  o f  them and  I  reca l l , dur ing  the  process  tha t  I  made

i t  ex t remely  c lea r  tha t  our  best  and  f ina l  o f fe r  was  on  the  Thursday

be fore – a par t i cu la r  Thursday,  and we can check  the  da tes  Cha i r,  so  I

reca l led  men t ion ing  i t  over  and over  and ove r  and check ing  tha t  a l l  the

b idders  unders tood i t ,  wh i ch  I ’m  sure  they  d id .  Post  to  rece i v ing  a l l  the

pr ic i ng  back f rom the  b idde rs  the re  were – some inc luded mob i l i sa t ion

fee  and  some d id  no t  so  we  jus t  wanted  to  c l a r i fy  tha t .

ADV VERUSCHKA SEPTEMBER : Can  you  jus t  c la r i f y  wha t  i s

mob i l i sa t i on  fee  p lease?10

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Yes ,  Cha i r  i t  was re fe r red  to  as  mob i l i sa t ion  or  t rans i t ion  fees,  so  as

par t  o f  the  2007 Mas ter  Se rv i ces  Agreemen t  there  were  ce r ta in  serv i ce

leve l  agreemen ts  o r  SLA’s  l inked to  tha t  agree men t .   Subsequen t ly  the

wor ld  has  changed  and  Transne t  wanted  s t r i c te r  Serv ice  Leve l

Ag reemen ts  to  g i ve  you an  example  we  wan ted  redundancy  so  tha t  i f  a

ne twork  l i ne  goes down  tha t  there  i s  ano the r  l i ne  and  the  por t  i sn ’ t

down f rom a  ne twork  perspec t i ve ,  t h ings l i ke  tha t .   So ,  in  o rder  fo r

Neo te l  to  t rans i t ion  o r  whoever  the  b idder  wou ld  have been  f rom Neo te l

to  t rans i t ion  two ,  tha t  l eve l  o f  serv ice ,  there  wou ld  have to  be  an20

i nves tment ,  add i t iona l  f ib re  l ines ,  add i t i ona l  ne tworks ,  sw i tches  and

rou te rs  and those  k inds  o f  th ings .  So tha t ’s  wha t  I  re fe r  to  as  the

t rans i t i on  cos t  o r – ja .

ADV VERUS CHKA SEPTEMBER : So,  to  no t  over  s imp l i f y

mob i l i sa t i on  fee ,  i t ’s  essent i a l l y  the  cos t  o f  hand -over  f rom one serv ice
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prov ider  to  anothe r?

MR GERHARDUS JOHANNES JACO BUS VAN DE R WESTHUIZEN :

And  increased  se rv i ce  l eve ls  shou ld  i t – shou ld  the  cur ren t  income a t

Neo te l  remain  the  se rv i ce  prov ide r,  yes .

ADV VERUS CHKA SEPTEMBER : Thank  you ,  coming back  to  the

d iscoun t  o f  248mi l l i on ,  was i t  an  appropr ia te  t ime i n  the  p rocess  fo r

th i s  d i scount  to  be  cons idered  a t  cons idera t ion  fo r  the  award  o f  the

b id?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Abso lu te ly  no t  i n  my  op in ion  Cha i r,  l i ke  I  sa id ,  I  made  i t  ve ry  c lear  tha t10

the  bes t  and  f ina l  o f fe rs  had  to  be  submi t t ed  on  a  cer ta in  da te ,  wh i ch

they were ,  subsequen t ly  there  was  a  c la r i f i ca t ion  sess ion  w i th  T-

Sys tems and Broadband  In f raco ,  the re  was  a – i t  was  mul t ip l e  peop le

present  a t  th is  meet ing .   The re  was  a  gen t leman,  however,  tha t

rep resen ted  Broadband In f raco ,  I can ’ t  reca l l  h is  names though,  i t

wasn ’ t  Mr  Essa  though ,  tha t  I  know as  a  fac t .   He  then  ind ica ted  to  us

tha t  due  to  the  shor t  t ime l ine  they  cou ldn ’ t  mee t  w i th  the i r  min is te r  o r

the i r  shareho lder  wh ich  i s  the  DPE shareho lder,  in  t ime ,  and  they

managed  to mee t  w i th  the  shareho lde r  over  the  weekend  and the

sha reho lder  tha t  they  wou ld  be  w i l l i ng  to  i nves t  an  add i t i ona l  amoun t  o f20

248mi l l i on  rand  in to  th i s  p rocess .   I  then  c la r i f i ed  and  sa id ,  okay  so

wha t  does tha t  mean,  does tha t  mean tha t  we can reduce your  p r i ce

wi th  248mi l l i on ,  abso lu te l y  they  sa id  bu t  i t  was  post  the  bes t  and  f ina l

o f fe rs .   So,  i f  we  shou ld  have  even  cons idered  inc lud ing  tha t ,  wh ich  we

d id  no t ,  my  v iew  i s  tha t  we shou ld  have  a t  leas t  g i ven  the  o the r  b idde rs
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a s imi l a r  p la t fo rm to  g i ve  us  a  v iew  i f  they  were  happy  w i th  the i r

p r i c i ng ,  because  e f fec t i ve ly  now there ’s  a  second  best  and  f i na l  o f fe r

bu t  tha t  oppo r tun i ty,  f rom what  I  reca l l ,  was  on l y  to  T-Sys tems and

Broadband  In f raco .

ADV VERUS CHKA SEPTEMBER : And the  o ther  b idders  were  no t

a f fo rded  oppor tun i t y?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Not  tha t  I  can  reca l l ,  Cha i r,  no .

ADV VERUSCHKA SEPTEMBER : Did  Mr  Br ian  Mole fe  have  the

au tho r i t y  to  change  the  process  tha t  was  be ing  fo l l owed?10

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN:

Chai r,  so  I  th i nk  th is  en joyed  some a t ten t i on  las t  week  f rom a  few  lega l

minds ,  I  th ink  i nc lud ing  Mr  Vo lmink .   In  the  memorandum tha t  we ’ve

at tached i t  does  appear  tha t  there  are  ce r ta in  len ienc ies  and  tha t ,

po ten t ia l l y,  Mr  Mole fe  cou ld  d i sagree based  on r i sk  bu t  the re  was  a

cer ta in  p rocess  to  be  fo l lowed .

ADV VERUSCHKA S EPTEMBER : And wha t  was  tha t  p rocess p lease?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Chai r  f rom wha t  I  reca l l  f rom the  documen ts ,  and  we  can  go  there  i f  we

need to ,  the  GCE had  to  reve r t  back  to  the  Commi t tee  tha t  you20

recommended tha t  the  b idde r,  to  re -submi t  and  re -assess .   L ike  I  sa id

we had a  mee t ing  bu t  i n  my mind tha t  was ce r ta in l y  no t  a  consu l ta t ion

nor  a  reques t  fo r  us  to  go  back and recons ide r,  i t  was pre t ty  much  an

ins t ruc t ion .   So ,  I  don ’ t  be l ieve ,  i n  my  op in ion ,  tha t ,  tha t  p rocess was

fo l lowed.
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ADV VERUSCHKA S EPTEMBER : Do you  unders tand…( in te rvent ion) .

CHAIRPERSON: Wel l  I ’m so r ry  in  re la t i on  to  tha t  aspec t  and  tha t  pa r t

o f  the ,  I  th i nk  manua l ,  the  w i tness who gave ev idence ,  I  th ink ,  on

Fr iday  I  asked  her  whe ther  tha t  p rocedure  in  te rms  o f  wh ich  the

dec i s ion  maker  i s  supposed  to  go  back  to ,  I  th ink ,  wha t  a re  ca l l ed

recommending  o f f i c i a ls  o r  o f f i cers ,  I  asked her  whe ther  tha t  p rocedure

app l i es  be fore  a  dec is ion  i s  made,  so  in  o ther  words  when  there  are

on ly  recommendat i ons  f rom a  lower  s t ruc tu re  be fore  the  person  who

has  the  power  to  make  the  dec i s ion ,  makes  the  dec i s ion ,  i f  he  or  she

th inks ,  I  see  th i s  recommenda t ion  tha t  I  shou ld  award  th i s  ten de r  to  A10

bu t  I  ac tua l l y  th ink  i t  shou ld  go  to  B or  C  or  I  don ’ t  th ink  i t  shou ld  be

awarded  to  A,  whe ther  tha t ’s  the  p rocess – tha t ’s  when th is  p rocedure

app l i es  o r  whe the r  i t  does  app ly  when a  dec is i on  has  a l ready  been

taken.   Now when  I  asked he r  tha t  que s t ion ,  she  sa id ,  i f  I  r eca l l

cor rec t l y,   i t  app l ies  be fore  a  dec i s ion  i s  taken bu t  much  ear l i e r  i n  her

ev idence  I  had a l so  asked her  the  ques t i on ,  whe ther,  where  a  dec is i on

has  a l ready  been  taken ,  the  person who took the  dec i s ion  or   the

person occupy ing  tha t  pos i t ion  can  la te r  on  seek  to  change i t  and my

unders tand ing  i s  tha t  she  sa id ,  yes  in  ce r ta in  c i r cumstances  i t  cou ld  be

done  and  she ,  I  th ink  sa id ,  i f ,  fo r  examp le  someth ing  has  ar i sen  tha t20

was  no t  fo reseen  o r  someth ing  l i ke  tha t .  So  tha t  was  as  I  reca l l  the  sum

to ta l  o f  he r  ev idence  on  th is  aspec t ,  so  I  don ’ t  know wha t  you r  own

unders tand ing  i s .

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Chai r  so  I  wou ld  concur  w i th  Mrs  Che t ty ’s  v iew,  so  the  ques t ion  then i s ,
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was th i s – so she  approved the  process,  I  th i nk ,  l i ke  we ’ve  con f i rmed

be fore .   To  wha t  ex ten t  Mr  Mole fe  shared tha t  v iew because o f  the

documents  were  no t  d i s t r ibu ted  I  don ’ t  know but  no th ing  in  my  mind

happened  pos t  the  approva l  f rom Mrs  Chet ty  to  the  tu rnaround,  i f  you

wi l l ,  f r om Mr  Mole fe .   I  mean  i f  Neo te l  went  i n to  l iqu ida t ion  o r

someth ing  l i ke  tha t ,  I  cou ld  unde rs tand  tha t  someth ing  ma ter ia l  has

happened  tha t  w i l l  impac t  the i r  ab i l i t y  to  de l i ve r  the  se rv i ces  and  l i ke  I

sa id  no th ing  to  tha t  happened  in  my mind.   So ,  number  one,  he

probab l y  cou ldn ’ t  have  or  no th ing  l i ke  tha t  occur red  and  i f  someth ing

d id  occu r,  aga in  he  wou ld  have  to  rever t  back  to  the  Commi t tee  tha t10

you  re fe r red  to  o r  the  recommending  o f f i cers  wh ich ,  aga in ,  i n  my  mind

d id  no t  happen .

CHAIRPERSON: So,  wou ld  you  say tha t  there  i s  a  p rocedure  i n

te rms  o f  wh i ch  the  dec i s ion  maker  may  go back  to  the  recommending

commi t tee  or  o f f i c ia l s  where  he  o r  she  th inks – he or  she doesn ’ t  ag ree

wi th  the i r  recommenda t ion  bu t  tha t  the re  i s  a lso  p rov is i on  o r – there ’s

a lso  p rov is i on  fo r  an  award  to  be  changed  i f  the re  are  cer ta in

c i r cumstances such  as  the  one you  have  c i ted ,  namely  l iqu ida t ion  and

so  on?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :20

Chai r  in  my op in ion  yes ,  the re  wou ld  be  a  p rocedure  l i ke  tha t  fo r

examples  l i ke  I ’ ve  no ted .

CHAIRPERSON: For  bo th  s i tua t i ons,  in  o ther  words ,  bo th  procedures

ex i s t  as  fa r  as  you  unders tood  the  pos i t i on  namely  the  p rocedure

be fore  a  dec is i on  i s  taken ,  i f  the  dec i s ion  maker  th inks  he  or  she
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doesn ’ t  agree  w i th  the  recommenda t ion  f rom th e  recommending  o f f i c i a ls

he  or  she i s  requ i red  to  go  back  to  them and  ra ise  h i s  o r  her  concerns

be fore  mak ing  the  dec i s ion  bu t  apar t  f rom tha t  s i tua t ion  too ,  i f  a

dec i s ion  has  been  made  and  cer ta in  c i r cumstances  a r ise  tha t  were  no t

fo reseen,  the  dec is i on  m aker  can  re - look  a t  the  who le  th ing .

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Yes  Cha i r.

CHAIRPERSON: Tha t ’s  what  you ’ re  say ing ,  okay  thank  you.

ADV VERUS CHKA SEPTEMBER : In  tha t  regard  then  can I  take  you

to  Exh ib i t  Bund le  BB7(b )  on  p age  331 .10

CHAIRPERSON: The  d i v ide r  i s  number  wha t?

ADV VERUSCHKA S EPTEMBER : I t  i s  Annexu re  K2  and  i t  beg ins  on

page 331.

CHAIRPERSON: Oh okay,  thank you ,  yes .

ADV VERUSCHKA S EPTEMBER : Do you  recogn i se  th is – do  you

recogn ise  th i s  documen t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN : I

do  Cha i r.

ADV VERUS CHKA SEPTEMBER : For  the  record  i t  i s  a  memorandum

that  has  been – tha t  i s  f rom Br ian  Mole fe ,  Group  CE to  Ano j  S ingh20

Group Ch ie f  F inanc ia l  Of f i ce r,  Ma ts ika  Ma tawane ,  Ch ie f  In fo rma t ion

Off i ce r  and  Gary  P i ta ,  Group  Ch ie f  Supp l y  Cha in  Of f i ce r.   I t  i s  da ted  20

November  2013  and  the  sub jec t  re la tes  to  the  prov i s ion  o f  ne twork

serv i ces as  i t ’s  amp l i f ied  in  the  t i t l e .   How were  you  aware  o f  th i s

document ,  wha t  i s  your  knowledge  o f  the  compi la t ion  o f  th i s  documen t?
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MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

So,  Cha i r  I  compi led  mos t  o f  th i s  documen t ,  post  the  sess ion  w i th  Mr

Mole fe .

ADV VERUS CHKA SEPTEMBER : And when d id  you  compi le  th i s

document?

MR GERHARDUS JOHANNES JACOBUS VAN D E R WESTHUIZEN :

Chai r  I  can ’ t  reca l l  exact l y  bu t  I  th ink  I  compi led  i t  shor t l y  a f te r,  p re t ty

much  the  same day  f rom wha t  I  reca l l .

ADV VERUSCHKA S EPTEMBER : The  same day  as?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN : As10

the  mee t ing ,  f rom wha t  I  reca l l .

ADV VERUSCHKA S EPTEMBER : And  on whose  ins t ruc t ion  d id  you

prepare  th is  document?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : So

pos t  the  mee t ing  w i th  Mr  Mole fe  Mr  S ingh and I  had  a  b r ie f

conversa t ion  and  he  ins t ruc ted  me  to  compi l e  th i s memorandum wi th

the  re levan t  i nput  f rom supp ly  cha in  sourc ing  and so  on – or  Group

Supp ly  Cha in  and  so  fo r th .

CHAIRPERSON :   Le t  us  go  back to  tha t  mee t ing  and round o f f  because

I  do  no t  th ink  we  d id  round o f f .   What  was the  ou tcome o f  tha t  mee t ing20

i n  Mr  Br i an  Mole fe ’s  o f f i ce?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : So

Chai r  the  ou tcome was tha t  he  was o f  the  v iew  tha t  we need  to  award

th i s  tender  to  T-Sys tems and  Broadband In f raco .

CHAIRPERSON :   And  o ther  than  the  d i f fe ren t  v iew  tha t – v iews  tha t  you



27 MAY 2019 – DAY 99

Page 60 of 176

had expressed you  canno t  reca l l  tha t  anybody expressed  any v iew

d i f fe ren t  f rom h is  v iew on  any  o f  the – on tha t  i ssue?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : Not

to  my  reco l lec t ion  Cha i r.

CHAIRPERSON :   Yes.   Okay  a l r i gh t .  Thank  you.   You may  p roceed  Ms

September.

ADV VERUS CHKA S EPTEMBER : Thank you .   Based on  the  ob jec t ions

or  ra the r  wha t  i s  the – the  c rux  o f  th is  memorandum in  re la t ion  to  the

award  o f  the  tender?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : So10

Chai r  e f fec t i ve ly  wha t th is  memorandum does  i s  i t  reve rses  the  dec i s ion

or  the  recommenda t i on  f rom the  recommending  o f f i cers  to  award  the

bus iness to  Neo te l  and i t  takes in to  accoun t  f i rs t l y  the  R248  mi l l i on  and

based  on  cer ta in  perce i ved  r i sks  by  Mr  Mole fe  i t  awards the  tender to

T-Sys tems or  a  le t te r  o f  i n ten t .

ADV VERUSCHKA SEPTEMBER : More accura te ly  s ta ted  on  page 337

of  th i s  documen t  Mr  Br i an  Mole fe  seeks  approva l  fo r  wha t  you have  jus t

g iven  ev idence abou t ,  i s  tha t  cor rec t?

MR GERHARDUS JOHANNES JOCOBUS VAN DE R WESTHUIZEN : So I

do  no t  th ink  Mr  Mole fe  wan ted app rova l  he  was g iv i ng  an  ins t ruc t ion20

yes.

ADV VERUSCHKA S EPTEMBER : I  am,  sor ry  my  mis take .   Apo log ies .

I f  we  cou ld  then  j us t  go  back  to  page  331.   You  have  men t ioned  tha t

you  were  in teg ra l  i n  the  p repara t i on  o f  th i s document .   I f  you  had such

st rong  v iews abou t  why  the  recommenda t i on  o f  Mr  Br ian  Mole fe  was…
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CHAIRPERSON :   Wel l  I  am jus t  th i nk ing  whethe r – whe the r  he  sa id

any th ing  about  those  v iews be ing  s t rong.

ADV VERUSCHKA S EPTEMBER : Oh.   Okay.   Le t  me  rephrase.

CHAIRPERSON :   Wel l  i t  may  be  tha t  they  were  s t rong  I  am jus t  wan t ing

to  make  sure .

ADV VERUSCHKA S EPTEMBER : To  make su re .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : Le t

me  he lp  I  was  in  v i o len t  d isagreemen t  w i th  wha t  Mr  Mole fe  sa id .

CHAIRPERSON :   So r ry?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : I10

sa id  jus t  to  he lp  I  was in  v i o len t  d i sag reemen t  w i th  what  Mr  Mole fe

sa id .

CHAIRPERSON :   Oh okay  a l r igh t .   Ja .

ADV VERUSCHKA SEPTEMBER : Wel l  then  in  v io len t  d i sag reemen t

wi th  what  Mr  Mole fe  sa id  …

CHAIRPERSON :   Tha t  i s  ve ry  s t rong .   Yes – so – so  no  tha t  i s  wha t – I

jus t  wan ted to  make  su re  tha t  we  do no t  have a  s i tua t ion  where  the

record  migh t  re f lec t  someth ing  tha t  he  m ight  no t  have  in tended bu t  i f

tha t – i f  tha t  i s  a  cor rec t  descr i p t i on  o f  h i s  v ie ws  how he  expressed

them tha t  i s  okay.20

ADV VERUSCHKA S EPTEMBER : Thank  you  fo r  the  cor rec t i on  Cha i r.

Mr  Van  Der  Westhu i zen  in  v io len t  d i sagreement  o f  Mr  Mole fe ’s  v iews

how and why you wou ld  au thor  a  documen t  tha t  i s  con t ra ry  to  v iews

that  you  ho ld  so  s t ro ng .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :
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Chai r  so  my v iews  a t  the  t ime were  i f  I  do  no t  pu t  th is  documen t  o r

compi l e  o r  au tho r  th i s  document  tha t  my caree r  a t  Transne t  wou ld  be

sho r t  l i ved  and  in  no  way  was I  go ing  to  s ign  th i s  documen t .   Jus t  to

add  to  my emot ions  a t  the  t ime I  reca l led  d i s t r ibu t i ng  or  updat ing  and

d is t r ibu t ing  my  CV f rom what  I  reca l l  on  tha t  same day  because  I  jus t

saw a f f i dav i t  w r i t ten  a l l  ove r  th i s  to  be  hones t .   So  I  do  no t  th i nk  tha t  I

had  much  o f  a  cho i ce  and I  though t tha t  my  employmen t  wou ld  be

ended  and  someone  e lse  wou ld  have  compi led  the  memorandum.

CHAIRPERSON :   Le t  me put  th is  and th i s  i s  no t  to  say  change  wha t  you

say.   I  j us t  wan t  you  to  apprec ia te  and be  ab le  to  say  th is  i s  the10

pos i t ion  or  tha t  i s  the  pos i t ion .   The re  are  two poss ib i l i t i es .   The one

poss ib i l i t y  i s  tha t  i f  wha t  you d id  a t  the  mee t ing  was  you regarded i t  as

someth ing  necessa ry  o r  you r  du ty  to  exp ress your  v i ews to  say these

are  my  v iews bu t  I  know tha t  i t  i s  no t  necessary  my v iews  tha t  need  to

preva i l  bu t  these  are  my  v iews .   I f  you  ge t  persuaded  tha t  i s  now Mr

Mole fe  i f  you  are  pe rsuaded  and  you  ag ree w i th  me  then  tha t  i s  f i ne  bu t

i f  you  do  no t  ag ree and  you  ins is t  tha t  th is  be  done I  w i l l  have

exp ressed  by  v iew and i f  I  am asked  or  ins t ruc ted  to have  a  ro le  in

car ry i ng  ou t  what  you as  the  person who  has  the  power  to  dec ide  wan t

to  be  done  I  w i l l  do  tha t .   Tha t  does  no t  change  tha t  I  do  no t  agree bu t  I20

wi l l  do  i t  because  you – you  a re  the  one who has to  dec ide .   That  i s

one  way.   Ano ther  way i s  to say  we l l  i f  I  had i t  my  way I  wou ld  no t  even

compi l e  i t  fo r  h im bu t  I  d id  because  I  fe l t  tha t  I  wou ld  be  r i sk ing  my  job .

So  the  one – the  one  s i tua t ion  i s  where  you  d id  i t  because  you fe l t  tha t

you  d id  no t  have  a  cho ice .   Ano ther  way  wou ld  be  where  you  d i d  i t  no t
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necessar i l y  because  you  d id  no t  fee l  you had  a  cho i ce  bu t  because you

apprec ia ted  tha t  i s  the  one  who  must  make  a  dec is i on  r i gh t  o r  wrong

and  you rs  i s  to  express  you r  v iews and l e t  h im dec ide .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : So

Chai r  u l t imate ly  he  was  the  dec i s ion  maker  in  th is  regard .   I  expressed

my v iews  to  me and  I  s t i l l  d i sagreed  w i th  i t  bu t  l i ke  you sa id  u l t ima te l y

he  had  the  de legat i on  to  make  the  dec is i on .   He  was  appo in ted  in  tha t

ro le  as  my super i o r  by  the  Depar tmen t  o f Pub l i c  En te rpr i ses  and I  had

to  respect  tha t  and  there fo re  I  d ra f ted  the  document .

ADV VERUSCHKA SEPTEMBER : At  paragraph  28 o f  your  s ta temen t10

you  and  I  w i l l  quote  you  say  tha t :

“You r  ob jec t ions  wou ld  be  tan tamount  to  p ro fess iona l

su i c ide . ”

In – fo l low to the  ques t i on  ra i sed  to  you by  the  Cha i r  wha t  in fo rmed

your  dec is i on  or  your  v iew ra the r  tha t  th is  was the  u l t ima te  ou tcome o f

pro fess iona l  su i c ide  to  quo te  you i f  you  d id  no t  do  what  you  were  to ld

to  do?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Chai r  l i ke  I  sa id  i n  tha t  meet i ng  Mr  Mole fe ’s  re laxed  demeanour

changed  very  qu ick ly  and  I  cou ld  see i n  h is  eye  and  maybe  I  mis read20

the  s i tua t ion  I  doub t  i t  though  bu t  I  cou ld  see c lear l y  tha t  i f  I  say

ano ther  word  secu r i t y  i s  go ing  to  escor t  me  ou t  o f  the bu i l d i ng  today.

Tha t  was my  …

ADV VERUS CHKA SEPTEMBER : Okay.   I f  we can  then go  back  to  th i s

par t i cu la r  memorandum tha t  you  were – tha t  you ass is ted  i n  p repar ing .
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Parag raphs 4  and  fu r ther  dea ls  w i th  the  p rocuremen t  p rocess  tha t  i s  to

be  fo l lowed  in  re la t ion  …

CHAIRPERSON :   Maybe – maybe  we  might  be  l eav ing  someth ing

hang ing  tha t  shou ld  be  dea l t  w i th .

ADV VERUSCHKA S EPTEMBER : No prob lem.

CHAIRPERSON :   Maybe  the  pa r t  o f  you r  s ta tement  tha t  Ms Sep tember

jus t  re fe r red  to  maybe  puts  your  s i tua t i on  more  in  l i ne  w i th  fear i ng

los ing  your  j ob  i f  you  d id  no t  coopera te  then then pos i t i on  tha t  you had

exp ressed  your  v i ew  and  you  le f t  i t  to  h im to  do – to  dec ide  and  not

necessar i l y  tha t  you  are  fea r ing  l os ing  your  j ob ,  wha t  do  you  say?10

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Chai r  so  I  f i rmly  be l ieve  tha t  i f  I  d id  no t  d ra f t  th i s  memorandum.

CHAIRPERSON :   Yes .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  I  wou ld  have  been  s ide  l ined and l e t  go  over  t ime .

CHAIRPERSON :   Yes .

MR GERHARDUS JOHANNES J OCOBUS VAN DER WESTHUIZEN :

Tha t  i s  where  the  pro fess iona l  su i c ide  came f rom.

CHAIRPERSON :   That  you  wou ld  have  been  v i c t imised  in  one way  or

ano ther?20

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Abso lu te ly.

CHAIRPERSON :   Okay  a l r i gh t .

ADV VERUS CHKA SEPTEMBER: So f rom parag raph 4  on  the

procu remen t  p rocess i s  in  fac t  dea l t  w i th  and i n  pa r t i cu la r  f rom
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paragraph 5  the  ro le  o f  the  acqu i s i t i on  counc i l  i s  documen ted.   I f  I

cou ld  ask  you to  go  to  page  333  o f  the  same bund le .   A t  sub -paragraph

20 .5 which  i s t i t l ed Disagreemen t  Regard ing  Award  Of  Bus iness and  I

sha l l  read pa rag raph  20 .5 .1  says :

“Shou ld  a  d ispu te  ar i se  be tween the  recommending

off i ce rs  and the  AC be ing  the  Acqu is i t i ons  Counc i l

regard ing  a  submiss ion  a f te r  the  AC has re fe r red  the

mat te r  back  to the  recommending  o f f i cer  fo r  re -

mo t i va t ion?  The  mat te r  mus t  be  esca la ted  to  the

en t i t y ’s  CEO for  a  f ina l  dec is ion . ”10

Do you have any comment  in  re la t i on  to  the  app l i ca t ion  o f  th i s  p rocess

to  the  c i r cumstances  tha t  you  have exp la ined  now re la t i ng  to  Mr  Mol e fe

recommending  tha t  the  award  be  g i ven to  Neo te l?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : So

Chai r  I  th ink  as  we  have  so r t  o f  d i scussed  i f…

ADV VERUSCHKA S EPTEMBER : Sor ry  to  T-Sys tems.

MR GE RHARDUS JOHANNES JOCOBUS VAN DE R WESTHUIZEN : Ja

so . So  as  we  d i scussed  i f  one  cou ld  a rgue tha t  someth ing  ca tas t roph i c

or  mater i a l  happened and  the re fore  Mr  Mole fe  needs to  ove r tu rn  the

dec i s ion  by  Mr  P i l l ay  my read ing  o f  th is  wou ld  be  tha t  he  needs to  re fe r20

the  ma t te r  back  to  the  recommending  o f f i cers  fo r re -mo t iva t i on .   Not

tha t  I  am a  lawyer  bu t  tha t  i s  my read ing  o f  i t  and  tha t  d id  no t  happen .

L ike  I  sa id  we d id  no t  have  a  consu l ta t ion  we had an i ns t ruc t ion

mee t ing .

ADV VERUSCHKA S EPTEMBER : So there  was no  re -mo t i va t ion?
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MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : No.

ADV VERUSCHKA S EPTEMBER : There  was no  re fe r ra l  back?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : No.

ADV VERUSCHKA S EPTEMBER : To  the  Acqu i s i t ions  Counc i l?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : No

to  the  recommending  o f f i cers  wh i ch  were  the  s igna tor ies  to  the  Tie r

Repor t  yes .

ADV VERUSCHKA S EPTEMBER : Thank  you .

CHAIRPERSON :   That  was  20 .5 .   20 .5 .1  ta lks  abou t  a  s i tua t i on  where

there  i s  a  d i spute  tha t  has  ar i sen  be tween  the  recommending  o f f i cers10

and  the  AC rega rd ing  a  submiss ion  a f te r  the  AC has  re fe r red  the  ma t te r

back to  the  recommending  o f f i ce r  fo r  re -mot i va t ion .   Am I  r igh t  to  th ink

tha t  tha t  i s  a  s i tua t ion  wha t  tha t  c lause dea ls  w i th  i s  a  s i tua t i on  where

the  recommending  commi t tee  or  o f f i cer  /  o f f i c ia l  sends a

recommendat i on  to  me and  I  am the  one  who  must  make a  dec i s ion  and

they  say they  recommend  tha t  the  tende r  be  g i ven to  A and I  l ook  a t

the i r  mo t iva t ion  fo r  tha t  and  I  look  a t  eve ry th ing  tha t  I  am supposed  to

look  a t  and I  do  no t  agree .   That  then  I  mus t send i t  back to  them and

say wha t  abou t  th is ,  what  about  tha t ,  wha t  about  tha t?   Because i t

seems to  me tha t  the  tender  shou ld  be  g i ven to  B and then  I  g i ve  them20

an oppor tun i t y  to  dea l  w i th  my  conce rns and  then i f  they  rever t  to  me

af te r  l ook ing  a t  the  i s sues  I  have ra i sed w i th  them and  they s t i l l  s t i ck  to

the i r  recommendat i on  and  I  s t i l l  s t i ck  to  the  v iew tha t  they  are  wrong

that  i s  when th i s  c lause app l i es .   I s  tha t  i n  l i ne  w i th  you r

unders tand ing?
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MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t i s  in  l i ne  w i th  my unders tand ing  Cha i r  yes .

CHAIRPERSON :   Yes .   And  then  w i th  rega rd  to – okay  be fore  I  p roceed

because  then i n  tha t  s i tua t i on  a  d i spu te  has  a r i sen  be tween  the  one

who  must  make the  dec i s ion  and the  ones who made the

recommendat i on  as  to  who  shou ld  ge t  the  award .   Then – then i n  tha t

even t  the  power  to  make  the  f ina l  dec i s ion  goes to  the  en t i ty ’s  CEO

accord ing  to  th i s ,  i s  tha t  r igh t?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s – tha t  i s  my  unders tand ing  o f  i t  as  we l l .10

CHAIRPERSON :   Tha t  i s  your  unders tand ing  as  we l l?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Chai r  so  where  I  am – where  I  am d i f fe r i ng  s l i gh t l y  i s  tha t  the  mat te r

mus t  be  re fe r red  back.

CHAIRPERSON :   Yes .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : To

the recommending  o f f i cers .

CHAIRPERSON :   Yes .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : And

in  my mind  tha t  d id  no t  happen .   L ike  I  sa id  we  have – we had  a20

meet ing  where  Mr  Mo le fe  expressed  h is  conce rns .

CHAIRPERSON :   Hm.

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : I

ra ised  my – or  gave h im my v iews .

CHAIRPERSON :   Hm.
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MR GE RHARDUS JOHANNES JOCOBUS VAN DE R WESTHUIZEN : But

a t  no  po in t  were  we  asked  to  re -mo t iva te .

CHAIRPERSON :   Hm.

MR GERHARDUS JOHANNES JOCOBUS VAN DE R WESTHUIZEN : So I

suppose  i t  depends  on  your  in te rp re ta t ion  o f  whe ther  tha t  mee t ing

cons t i tu tes  the  re -mo t iva t i on .

CHAIRPERSON :   Yes .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : Or

no t .

CHAIRPERSON :   We l l  I  was  jus t – I  am go ing  to  go  to  20 .5 .2  jus t  now10

bu t  I  th ink  you are  say ing  tha t  the  scenar io  tha t  I  have  pu t  to  you  fa l l s

under  20 .5 .1?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : In

my , , ,

CHAIRPERSON :   Ja .

MR GE RHARDUS J OHANNES JOCOBUS VAN DER WESTHUIZEN : In

my unders tand ing  Cha i r.

CHAIRPERSON :   That  i s  your unders tand ing .   So  in  tha t  even t  i t  wou ld

be  the  CEO of  the  en t i t y  who  makes  a  f ina l  dec i s ion  and no t  the  person

who  o the rw ise  wou ld  have  made  the  dec i s ion  because  there  i s20

d isagreemen t .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  cor rec t .

CHAIRPERSON :   Now 20 .5 .2  says :

“Where  the  recommenda t ion  o f  the  eva lua t ion  team
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are  see ing  tha t  now they  are  no t  ta l k ing  abou t  a

recommending  o f f i ce r  where  the  recommendat i on  o f

the  eva lua t ion  team con f l i c ts  w i th  you r  op in ion  o f  the

end  use r  the  ma t te r  mus t  be  re fe r red  to  the  AC fo r  a

ru l ing . ”

So  th i s – tha t  i s  a  d i f fe ren t  s tage – a  d i f fe ren t  scenar i o ,  i s  tha t  r igh t?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  my  unders tand ing  Cha i r.   So  i f  you  go – i f  you  look  a t  20 .5 .2 .

CHAIRPERSON :   Hm.

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : To10

t r y  and exp la in  i t  even – my unders tand ing  o f  th i s  i s  tha t  i f  the

eva lua t ion  team had – make  a  recommenda t ion  and  Group  ICT in  th i s

scenar io  o f  the  Techno logy  Team had a  d i f fe ren t  v iew.   So  le t  us  say

they  came up  w i th  the  scena r io  and sa id  i t  shou ld  be  T-Sys tems and  we

sa id  guys they – T-Sys tems canno t  fo r  wha teve r  reason de l i ver  i t  so

pr io r  to  i t  go ing  to  the  f ina l  dec is i on  maker  we  a l ready  have a

d i f fe rence  o f  op in ion .

CHAIRPERSON :   Hm.

MR GERHARDUS JOH ANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  my  mind i s – 20 .5 .2  wou ld  app l y  to  tha t  scenar i o .20

CHAIRPERSON :   Yes ,  yes .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Where  in  th i s  case  we – there  was  no t  a  d i f fe rence  be tween  wha t  the

recommending  o f f i cers  and  bus iness  o r  the  end  user  were

recommending .   We were  a l l  i n  ag reement  tha t  based  on the  process
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fo l lowed i nc lud ing  a l l  the  techn i ca l i t i es  Neote l  was the  pre fer red  b idder.

CHAIRPERSON :   Hm.   Bu t – bu t  we  agree  tha t  the  scenar ios  a re

d i f fe ren t  fo r  the two?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : I

agree  Cha i r.

CHAIRPERSON :   C lauses  ja .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Yes .

CHAIRPERSON :   And i n  regard  to  the – to  c lause  20 .5 .1  tha t – tha t

does no t  seem to  have been  app l i cab le because a  dec is i on  had a l ready10

been  taken  by  Ms  Che t ty  in  th i s  case  so  by  the  t ime  Mr  Br ian  Mole fe

go t  i nvo lved  a  dec i s i on  had  a l ready  been  taken.   So  c lause  20 .5 .1  does

no t  appear  to  have  been  app l i cab le ,  i s  tha t  your  unders tand ing  as  we l l?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : I

wou ld  concur  w i th  tha t  v i ew  Cha i r.

CHAIRPERSON :   Yes .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Unless someth ing  ca tas t roph i c  o r  mater ia l  happened .

CHAIRPERSON :   Yes .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WE STHUIZEN:20

Where  we needed to  re look  a t  the  s i tua t ion  and  l i ke  I  sa id . .

CHAIRPERSON :   Yes .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : In

my v iew no th ing  d id .

CHAIRPERSON :   Yes .   But  I  th ink  tha t  p robab l y  i s  dea l t  w i th  by  ano ther
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prov is i on .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Sure  okay.

CHAIRPERSON :   And  then i t  a lso  20 .5 .2  was a lso  no t  app l i cab le  in  th i s

case?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : I

agree .

CHAIRPERSON :   Ja  okay  a l r i gh t .   Thank  you .   So as  fa r  as  you know

there  was  no th ing  in  the  po l i c i es  o f  Transne t  wh i ch  jus t i f i ed  tha t  Mr

Mole fe  shou ld  re -v i s i t  a  dec i s ion  tha t  had a l ready  been  taken  by10

somebody  who  was – who  had  the  power  to  make  tha t  dec is ion  when

she – when  he  was no t  a round?

MR GERHARDUS JOHANNES JOCOB US VAN DER WESTHUIZEN : Not

aware  o f  any  such.

CHAIRPERSON :   Yes  okay.

ADV VERUSCHKA S EPTEMBER : Thank  you  Cha i r.   I f  we  cou ld  then

turn  to  page 335  o f  the  same documen t .   Is  i t  co r rec t  tha t  pa ragraph  7

documents  your  spec i f i c  concerns  in  re la t ion  to  the  r ecommendat i on

tha t  was  advanced  to  you  by  Mr  Br ian  Mole fe?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : So20

Chai r  these  h igh l igh ts  the  concerns  ra ised  by  Mr  Mole fe  in  the  sess ion .

ADV VERUSCHKA SEPTEMBER : Okay and j us t  fo r  reco rd  then  i t

wou ld  read :

“Tha t  I  have the  fo l low ing  spec i f i c  concerns  w i th  your

recommendat i on  and responses  to  me i nc lud ing  the
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responses  to  me in  the  va r ious  mee t ings he ld  w i th  the

recommending  o f f i cers  fo r  re -mo t i va t ion  wh ich  i s

d iscussed  fu r ther  in  th is  documen t .

a . Counterpar ty r i sk  and a l ienat i on  o f  s ta te  asse ts .

b . Concent ra t ion  r i sk  as  Ne t – Transne t  i s  Neo te l ’s

la rges t  c l i en t .

c . BBBEE par tne rs  wh ich  i s  your  Broad  Based B lack

Economic  Empowermen t  par tners .

d . In fo rma t ion  secu r i t y  inc iden t  and

e. CCTV,  camera ,  exposures . ”10

This  pa rag raph ta l ks  spec i f i ca l l y  to  a  re -mo t i va t ion .   Are  you  aware  o f

any  re -mot i va t ion  tha t  took p lace?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : No

I  am no t  Cha i r.

CHAIRPERSON :   A t  the  meet i ng  i n  Mr  Br i an  Mole fe ’s  o f f i ce  a t  the

mee t ing  tha t  you  ta l ked  abou t  w here  you  exp ressed  cer ta in  v i ews when

he  sa id  tha t  he  though t  tha t  the  R240  mi l l i on  shou ld  be  taken  i n to

accoun t  you  d id  exp ress your  v iew abou t  tha t  as  we l l  and  d id  te l l  h im

how th i s  i ssue  had  been  dea l t  w i th  be fore?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN:20

Chai r  I  canno t  reca l l  i f  I  spec i f i ca l l y  ment i oned i t  i n  the  mee t ing  bu t  the

Tier  Repor t  tha t  we  s igned was  very  c lear  on  the  R248  mi l l i on  and  why

we  th ink  we  shou ld  and  cannot  i nc lude  i t  i n  { ind i s t inc t } .

CHAIRPERSON :   Yes.   I s  i t  poss ib le  tha t the – he  ra i sed  the  i ssue  o f

the  R240  mi l l i on  a f te r  you  had  expressed  you r  v iews I  th i nk  on  two
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aspects  and  you  go t  the  impress ion  tha t  he  was  no t  very  recep t ive  to

d i f fe ren t  v iews .   Cou ld  i t  be  tha t  he  ra i sed i t  a f te r  and  a f te r  tha t  and

you  fe l t  look  I  a m no t  go ing  to  be  say ing  any th ing  now?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Chai r  I  th ink  i t  was  ra ised  …

CHAIRPERSON :   A t  the  beg inn ing .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Sor t  o f  a t  the  beg inn ing .

CHAIRPERSON :   Yes .

MR GERHARDUS JOHANNES JOCOBUS VAN DE R WESTHUIZEN : The10

reason I  am say ing  tha t  i s  the – I  wou ld  no t  have  counter  a rgued or

exp ressed  a  v iew  tha t  i t  i nc reases  the  concen t ra t ion  r i sk  i f  we gave the

tende r  to  T-Systems.   I f  we  gave  i t  to  D imens ion  Da ta  as  an  example

who  was the  second  best  b idde r  i f  fo r  wha teve r  reason you  fe l t  you

wan ted to  exc lude  Neo te l  tha t  wou ld  no t  necessar i l y  increase  i t  wou ld

probab l y  mi t iga te  the  concent ra t ion  r i sk  to  some ex ten t  because  they

were  a  la rge  o rgan i sa t ion  w i th  fa r  more  c l ien ts . So we  had to  have

d iscussed  the  R248  to  ge t  f rom b idde r  1  to  b idder  3  wh i ch  i s  now b idde r

2 .

CHAIRPERSON :   Okay  thank  you .20

ADV VERUSCHKA SEPTEMBER : Throughou t  the  communica t ion

exchanged  w i th  Mr  Br ian  Mole fe  and  the  memorandum tha t  you

prepared  wh ich  was even tua l l y  s i gned – s igned o f f .   Wha t  was Ano j

S ingh ’s  v i ews  on  the  change o f  the – o f  dec is i on?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :
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Chai r  I  canno t  reca l l  i f  Mr  S ingh  had  a  spec i f i c  v i ew  o r  whether  he

suppor ted  or  was  in  d isagreemen t  w i th  t he  v iew  i t  was  p re t t y  much  jus t

we  need  to  ge t  i t  done  and  the re fore  the  ins t ruc t ion  on  the

memorandum.  Bu t  I  canno t  reca l l  tha t  Mr  S ingh was e i ther  in

d isagreemen t  o r  suppor t  o f  the  ove r tu rn ing  i f  you  w i l l  o f  the

recommendat i on .

ADV VERUSCHKA S EPTEMBER : Okay.   Who  was  respon – u l t ima te ly

respons ib le  fo r  the  overa l l  p rocuremen t  o f  th is  par t i cu la r  cont rac t?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : So

Chai r  a t  tha t  s tage  i f  I  reca l l  cor rec t l y  Group  Ch ie f  Supp l y  Cha in  Of f i cer10

was  Garry  P i ta  bu t  tha t  func t ion  repo r ted  i n to  the  Group  Ch ie f  F inanc ia l

Off i ce r  be ing  Ano j  S ingh  a t  the  t ime so  in  my mind  Mr  S ingh wou ld  have

been overa l l  respons ib le  fo r  p rocuremen t .

ADV VERUSCHKA S EPTEMBER : An absen t  ra i se – an  absen t  Mr  S ingh

ra is i ng  any  cont ra ry  v iews  to the  pos i t ion  taken  by  Mr  Br ian  Mole fe .   Is

there  any reason fo r  you  to  be l ieve  tha t  he  d id  no t  agree  w i th  the

approach  adop ted  by  Mr  Br ian  Mole fe?

MR GE RHARDUS JOHANNES JOCOBUS VAN DE R WESTHUIZEN : Ja

Cha i r  l i ke  I  sa id  I  cannot  reca l l  i f  he  had  any  ob jec t i ons  bu t  in  the

absence  o f  tha t  l i ke  you  s ta te  Advocate  i t  p robab ly  means tha t  he  was20

l i ke l y  suppor t i ve .

ADV VERUSCHKA SEPTEMBER : And  then  las t l y  based  on  the

ev idence  tha t  you  have  g i ven i n  re la t ion  to  th i s  change  o f  dec i s ion  i s  i t

to  be  unde rs tood  tha t the  dec is i on – the  change o f  dec i s ion  to  g ran t  the

award  to  T-Sys tems was i ndependen t ly  done  by  Mr  Br ian  Mole fe?
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MR GE RHARDUS JOHANNES JOCOBUS VAN DE R WESTHUIZEN : Is

in  my op in ion  Cha i r.

ADV VERUSCHKA S EPTEMBER : Are  you aware  as  to  whether  o r  no t

you…

CHAIRPERSON :   So r ry  wha t  was  the  answer?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : I

sa id  i n  my  op in ion  yes  Cha i r.   I t  was  Mr  Mole fe  un i la te ra l l y  made  th i s

dec i s ion .

CHAIRPERSON :   Okay  we l l  she  sa id  i ndependen t ly  and  I  am not  su re

wha t  you  have i n  m ind Ms Sep tember?10

ADV VERUS CHKA S EPTEMBER : That  the  w i tness has ac tua l l y  j us t

answered.

CHAIRPERSON :   So  she asked whe ther  you – you though t  tha t  Mr

Mole fe  made the  dec is ion  independen t ly.   Are  you  say ing  yes he  made

i t  independen t l y  wha teve r – i f  you  a re – i f  you  a re  no t  sure  wha t  tha t

means  you  can  ask fo r  c la r i f i ca t i on?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : So

Advoca te  Ja  maybe j us t  he lp  me  w i th  what  you  mean  w i th

independent l y  in  th is  scenar io?

ADV VERUS CHKA S EPTEMBER : Was i t  a  un i l a te ra l dec i s ion  by  Mr20

Br ian  Mole fe  to  change  the  dec is i on  f rom award ing  the  tender  to  Neote l

– f rom Neote l  to  T-Systems?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : In

my op in ion  yes i t  was .

CHAIRPERSON :   Hm.   I  guess  un i l a te ra l  in  the  sense  tha t  those  wh o
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were – who had been invo l ved in  work ing  on  the  mat te r  were  as  fa r  as

you  are  concerned  were – wel l  cer ta in l y  no t – o r  d id  no t  agree  to  i t?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Abso lu te ly.

CHAIRPERSON :   Bu t  a re  you  ab le  to  say  tha t  he  d id  no t  consu l t  them?

You  know un i la te ra l l y  can  mean  w i thou t  consu l t ing?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Chai r  so  …

CHAIRPERSON :   I t  may  can  mean  w i thout  agreemen t  f rom somebody

e lse  jus t  on  you r  own .10

MR GERHARDUS JOHANNES JOCOBUS VAN DE R WES THUIZEN: Ja.

Cha i r  so  the  on l y  sess ion  tha t  I  am aware  o f .

CHAIRPERSON :   Hm.

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : And

that  I  was  p resent  a t  was tha t  par t i cu la r  mee t ing  where  he  ra ised h is

v iews .

CHAIRPERSON :   Ja .

MR GERHARDUS JOHANNES JOCOB US VAN DER WESTHUIZEN : We

expect – o r  expressed a  d i f fe ren t  v i ew  and  the  dec i s ion  was made

pre t ty  much  a t  tha t  mee t ing .20

CHAIRPERSON :   Ja .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

From wha t  I  unde rs tood .   I  do  no t  be l ieve  there  were  o ther

consu l ta t i ons bu t…

CHAIRPERSON :   Ja .  Ja .   Bu t  you  wou ld  a lso  no t  know everyone he
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may have ta l ked to  abou t  i t?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Cor rec t .

CHAIRPERSON :   Ja .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  cor rec t  Cha i r.

CHAIRPERSON :   Okay.

ADV VERUS CHKA S EPTEMBER : Thank you .   Who had  to  manage th i s

con t rac t  go ing  fo rward?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : I10

was.

ADV VERUS CHKA S EPTEMBER : So were  you the  bus iness  owner  i f

tha t  i s  co r rec t l y  s ta ted?

MR GERH ARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : So

ul t ima te ly  the  Group  Ch ie f  In fo rma t ion  Off i cer  wou ld  be  the  bus iness

owner  bu t  I  was the  rep resen ta t i ve  in  th i s  scena r io  because obv ious ly

she  cou ld  no t  a t tend  a l l  mee t ings  so  i t  wou ld  have been me i nd i rec t l y

yes.   And a lso  I  was  the  head o f  vendor  managemen t  fo r  Transne t  ICT

so  th is  wou ld  have been one  con t rac t  tha t  yes  the  team wou ld  have

managed .20

ADV VERUS CHKA S EPTEMBER : And  desp i te  the  v iews tha t  you ra i sed

you r  v i ews were  igno red?

MR GERHARDUS JOHANNES JO COBUS VAN DER WESTHUIZEN : I

be l ieve  so  Cha i r  yes .

ADV VERUS CHKA SEPTEMBER : So the  dec is i on  i s  taken by  Mr
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Mole fe .

CHAIRPERSON :   Ms  Sep tember  I  do  no t  know whe the r  you i n tend –

igno red  …

ADV VERUSCHKA S EPTEMBER : Okay.

CHAIRPERSON :   And I  am say ing  th i s  j us t  so  tha t  the  w i tness when  he

agrees  or  does  no t  agree  he  shou ld  apprec ia te  what  he  i s  ag ree ing  to

or  no t  ag ree ing  to .   Some peop le  say  somebody ’s  v iews have  been

igno red  when they  ac tua l l y  mean  tha t  those  v iews were  no t  agreed  to .

Bu t  the i r  v i ews  might no t  have  been  agreed  to  bu t  they  may  have  been

taken  in to  accoun t  and  tha t  means  they  were  no t  i gnored .   You  know10

you  can  express  your  v iews ,  you  can  make  yourse l f  submiss ions  the

fac t  tha t  I  do  no t  ag ree  w i th  you r  submiss ions does  no t  mean I  have

igno red them.   I  may  take  i n to  accoun t  bu t  do  no t  agree w i th  them and

there fo re  I  go  ahead  and  make  my  own  dec is i on .   Bu t  I  have  taken  them

in to  accoun t  so  the re fore  I  have no t  ignored them.   So – so  I  am jus t

say ing  I  am no t  sure  …

ADV VERUSCHKA S EPTEMBER : I  w i l l  r ephrase.

CHAIRPERSON :   Whether  you  mean t  igno red  o r  what  you meant?

ADV VERUSCHKA S EPTEMBER : Le t  me  rephrase .

CHAIRPERSON :   Because Mr  Mole fe  may have taken i t  i n to  accoun t –20

taken the  v iews i n to  accoun t  bu t  j us t  d id  no t  agree  w i th  them.

ADV VERUSCHKA SEPTEMBER: You  rephrase  then .   Mr  Van  Der

Wes thu izen  you  were  the  bus iness  owner,  i s  tha t  co r rec t?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Yes .
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ADV VERUSCHKA SEPTEMBER : I t  i s  a l so  cor rec t  tha t  you  have  g iven

ev idence  tha t  you  were  the  one tha t  was respons ib le  to  manage th is

con t rac t  go ing  fo rward?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Yes .

ADV VERUSCHKA S EPTEMBER : You  then  impor tan t  and  pa r t i cu la r l y

you r  v i ews were  impor tan t  i n  the  process  o f  the  award  o f  the  tender?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : I

be l ieve  so .

ADV VERUS CHKA S EPTEMBER : Desp i te  the  v iews tha t  you ra ised10

which  were  impor tan t  to  the  p rocess  i t  was  no t  cons idered  persuas ive

enough  to  a l te r  the  dec i s ion  tha t  had  been taken  to  re -award  the  tende r

f rom Neo te l  to  T-Sys tems?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Cor rec t .

CHAIRPERSON :   That  i s  much  be t te r.   Ja .   The  dec i s ion  was  made  to

change Ms  Che t ty ’s  dec is i on  no tw i ths tand ing  the  v iews  you  had

exp ressed?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  cor rec t  Cha i r.20

CHAIRPERSON :   Ja .

ADV VERUS CHKA SEPTEMBER : What  then  happened  once the

dec i s ion  was  changed  by  Mr  Mole fe?   Wha t  was  the  p rocess  tha t  was

then  fo l lowed?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :
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Chai r  so  pos t  tha t  dec is i on  and the  re levant  documen ts  be ing  s igned  T-

Sys tems wou ld  have rece ived  a  l e t te r  o f  i n ten t  and a l l  the  o the r  b idde rs

wou ld  have  rece ived  a  le t te r  o f  regre t .   Wha t  wou ld  then  have  pursued

is  tha t  we  wou ld  have s ta r ted  nego t ia t ions  w i th  T-Systems i n  o rder  to

conc lude  a  th ree  to  f i ve  yea r  master  serv i ces  agreement  as  pe r  the

RFP process .

ADV VERUSCHKA S EPTEMBER: Did  Neo te l  ra i se  any concerns  w i th

Transnet  fo l low ing  rece ip t  o f  a  le t te r  o f  regre t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Chai r  they d id .   I  can  reca l l  tha t Mr Sun i l Josh i  who  was the  CEO or10

Manag ing  D i rec to r  a t  the  t ime  o f  Neo te l  w ro te  to  us  fo rmal l y  to  the  GCE

- Mr Br ian Mole fe – requ i r ing  o r  reques t ing  some c la r i t y  on  the  reasons

we  posed  i n  the  l e t te r  o f  regre t  wh i ch  s t a ted  f rom what  I  reca l l  bus iness

r isk  was  the  reason  why  i t  was  no t  awarded  to  Neote l  and  Mr Josh i  then

a lso  asked  or  s ta ted  tha t  he  and the  team cou ld  no t  reca l l  tha t  tha t  was

a prequa l i f i ca t ion  cr i te r i a  o r  men t ioned  anywhere  i n  the  reques t  fo r

proposa l s .

ADV VERUSCHKA S EPTEMBER: We a re  now a t  page  10  o f  your

s ta tement  paragraph 35 .   I f  I  cou ld  ask  you to  go  to  the  Bund le  BB7.

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:20

Sorry  advoca te  jus t  say  …

ADV VERUSCHKA S EPTEMBER: B …

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: The

page number  aga in  p lease .

ADV VERUSCHKA S EPTEMBER: So i f  you  cou ld  go  to  page  414  o f  the
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second  bund le  wh ich  i s  EXHIB IT BB7B.

CHAIRPERSON: Oh I  though t  you  sa id  we  are  go ing  back to  the

sta tement .

ADV VERUSCHKA S EPTEMBER: Oh no sor ry.

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: So

did  I .

CHAIRPERSON: I s  tha t  what  you  hea rd  a lso?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: Yes

Chai r.

CHAIRPERSON: Ja .10

ADV VERUSCHKA S EPTEMBER: I  am confus ing  myse l f .

CHAIRPERS ON: I  th ink  she  sa id  page 10.   Okay.   So what  page  mus t

we  go  to  now?

ADV VERUSCHKA S EPTEMBER: Page 411.

CHAIRPERSON: Okay.   Yes .

ADV VERUSCHKA S EPTEMBER: Do you recogn ise  th i s  document

Mr van der Wes thu izen?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTH UIZEN: I

do .   I  do  Cha i r.

ADV VERUSCHKA S EPTEMBER: Please  iden t i fy  i t .20

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Chai r  so  th i s  appears  to  be  the  response  to Mr Sun i l Josh i based  on  the

le t te r  tha t  he  wro te  to  Transne t .

ADV VERUSCHKA S EPTEMBER: And  i f  I  can  take  you  to  page  413

which  conc ludes  a t  paragraph  13.   I t  reads:
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“Due  to  the  above  bus iness  r i sk  cons ide ra t ions

Transnet  has  made a  dec i s ion  no t  to  award  a  th ree

yea r  ne twork  con t rac t  to  Neo te l .   Th is  ne twork  i s

the  hear t  o f  Transnet  bus iness and  award ing  the

bus iness to  Neote l  w i l l  expose Transne t  to

unnecessa ry  r i sk . ”

And th i s  i s  the  l e t te r  tha t  you  had  re fe r red  to  ea r l ie r?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: Yes

Chai r.   I  j us t  do  no t  know i f  th is  was the  f ina l  le t te r  tha t  we e ven tua l l y

sen t .   There  cou ld  have  been  s l i gh t  changes  to  i t  because I  see  th i s  i s10

the  uns igned  one  but  yes  I  th ink  th i s  was  the  c rux  o f  i t .

ADV VERUSCHKA S EPTEMBER: Thank  you  fo r  tha t  c la r i t y.

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

ADV VERUSCHKA S EPTEMBER: How wou ld  you desc r ibe  the

re la t ionsh ip  be tween  Transnet  and Neote l  fo l l ow ing  the  send ing  o f  the

le t te r  o f  reg re t  to  Neote l?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Chai r  i t  wou ld  be  l i ke  the  re la t i onsh ip  was  ex t remely  s t ra ined a f te r  tha t

because  I  do  th ink – I  mean  tak ing  in to  cons idera t i on  the  h i s to ry  tha t

Neo te l  took  over  Trans te l  a  lo t  o f  employees  th rough  a  Sect i on  19720

moved  to  Transte l .   A lo t  o f  those  ind i v idua ls  s t i l l  have – had  con tac ts

wi th  a  lo t  o f  peop le  a t  Transnet . So  I  have  no  doubt – to  be  hones t –

tha t  the – some o f  the  i n fo rmat i on  mus t  have  go t ten  ou t  rega rd ing  th i s

tu rna round  o f  the – of  the  tender  and I  th ink  they were  f l abbergas ted

tha t  they los t  th is .   They cou ld  no t  lose  i t .   The  cur ren t  i ncome tha t
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they  can prov ide  the  serv ices  l i ke ly  the  cheapest  and  qu i te  f rank l y  no

one  e lse  can  w i thou t  them.   So  i t  was – the  re la t ionsh ip  was  ex t remely

s t ra ined  pos t  tha t  le t te r  o f  reg re t .

ADV VERUSCHKA S EPTEMBER: And wha t  were  you  conce rns  a round

th i s  now s t ra ined re la t io nsh ip  w i th  Neo te l  in  v i ew  o f  the  2007 MSA?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Chai r  we l l  o f  par t i cu la r  concern  there  was  a  number  o f  conce rns .   One

was serv i ce  de l i very  because they  do  no t  rea l l y  have an  incen t ive  to

mee t  the  Serv ice  Leve l Ag reemen ts  a t  tha t  po in t .   I  do  no t  th ink  the

serv i ce  cred i ts  we re  adequate  to – to  m i t iga te  tha t  r i sk .   The  second10

concern  tha t  I  had  i s  p r i c i ng .   So  pr i o r  to  us  conc lud ing  the  process  we

s igned  an ex tens ion  w i th  Neo te l  and  I  th i nk  i t  was  a  two or  th ree  m on th

ex tens ion .   We  can  check  f rom Oc tobe r – 31 Octobe r.   So  1 November

to  31 December  and  in  tha t  ex tens ion  we managed  to  ge t  Neo te l  to

commi t  tha t  shou ld  there  be  fu r ther  ex tens ions  tha t  the  p r i ce  wou ld

reduce.   The pr i ce  a t  tha t  po in t  Cha i r – i f  memory serv i ces – was R42.3

mi l l i on  a  mon th .   Post  th is  l e t te r  o f  regre t  tha t  was i ssued to  Neo te l

they  wro te  back  to  us  s ta t i ng  tha t  the  fee  go ing  fo rward  w i l l  be  R58

mi l l i on  a  month .   So i t  i ncreased  w i th – wel l – R15 /16-odd mi l l i on

immedia te l y.   We  then  me t  w i th  Neo te l  and managed  to – wel l –20

conv ince  them tha t  tha t  i s  madness  and  we  even tua l l y  se t t l ed  w i th  no

negot i a t i ng  power  on  50  mi l l i on .   So the  p r i ce  wen t  f rom 42.3 – i f  I

reca l l  co r rec t l y – to  50  mi l l i on  w i th in  a  mon th  fo r  the  remainder  o f  the

con t rac t .

CHAIRPERSON: I  ge t  the  impress ion  tha t  you d id  no t  th ink  tha t  the re
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was j us t i f i ca t i on  fo r  th is  increase?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Abso lu te ly  no t  Cha i r.   I t  was  exac t l y  the  same se rv i ces  they  were

prov id ing .   They  were  c ross  becaus e  they  l os t  th is  tende r.

CHAIRPERSON: Yes and  Transnet  d id  no t  have  much o f  a  cho ice  as

you  saw the  pos i t i on?  In  o the r  words  you d id  no t  th ink  Transne t  cou ld

say we l l  we  a re  no t  pay ing  one  cen t  more  than wha t  we  have  been

pay ing  you?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Chai r  we  cou ld .   The  r i sk  i s  tha t  they swi tch  o f f  our  ne twork  and  …10

CHAIRPERSON: Yes  tha t  i s  wha t  I  am say ing  tha t  …

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Yes ,  yes .

CHAIRPERSON: You wou ld  run  the  r i sk  o f  someth ing  much – much

more  …

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: And

Chai r  …

CHAIRPERSON: So you  were  in  a  corner?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: We

were  abso lu te ly  i n  a  corner  Cha i r  and  I  th ink  j us t  fo r  contex t  Transnet20

at  tha t  po in t  i n  t ime – i f  I  am no t  mis taken – was a  b i l l i on  Rand a  week

organ i sa t ion .   So  i f  you  swi tch  o f f  the  ne twork  you r  ra i l s  o r  your  t ra ins ,

you r  po r ts  a re  heav i l y  impacted  as  we l l  as  sa fe ty  and a  number  o f  o ther

th ings.   So  i t  i s  rea l l y  no t  a  pos i t ion  y ou  wan ted  to  be  i n .   So  we  had  no

negot i a t i ng  power.
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CHAIRPERSON: So – so  i n  a  way even  i f  they  had  no t  come down  f rom

58  mi l l i on  you  might  have  had  to  j us t  pay.   Is  tha t – is  tha t  how bad  the

s i tua t ion  was?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZE N:

Tha t  i s  how bad i t  was.

CHAIRPERSON: How vu lnerab le  Transne t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Abso lu te ly  Cha i r  and we  w i l l  ta lk  about  i t  …

CHAIRPERSON: Yes .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: A10

l i t t l e  b i t  la te r  when we ge t  to  the  asse t  buyback as  we l l .

CHAIRPERSON: Yes,  okay  thank  you .   You  were  jus t  l ucky  tha t  they

were  ab le  to  come down  abou t  ha l f  …

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: Ja .

CHAIRPERSON: Of the  increase they had  demanded?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: I

th ink  the  team s t i l l  had  good  re la t ionsh ips  a t  a  l ower  leve l  Cha i r.   So  I

th ink  we managed  to  …

CHAIRPERSON: Yes .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:20

Negot i a te  i t  down.

CHAIRPERSON: Okay.

ADV VERUSCHKA S EPTEMBER: Jus t  to  pu t  i t  i n to  contex t  can you

g ive  some more  de ta i l  as  to  wha t  exac t l y  i t  wou ld  mean  fo r  Transnet ’s

ope ra t ions  i f  Neo te l  dec ided to  pu l l  the  p lug?
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MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Chai r  so  l i ke  I  t r ied  to  exp la in  the por ts  wou ld  be  heav i l y  impac ted .

They - f rom wha t  I  reca l l  Transne t  por ta l  te rmina ls  had  a  sys tem ca l led

NAVIS which  was heav i l y  re l ian t  on  the – the  l ow l a tency  ne twork f rom

wha t  I  reca l l .   The  t ra ins  wou ld  be – the  communica t ion  sys tems

a l though  Transn et  Fre igh t  Ra i l  s t i l l  had a  sor t  o f  a  separa te  sys tem.

The  t ra i l  ope ra t ions  wou ld  have  been  heav i l y  impac ted  as  we l l  f rom

wha t  I  unders tood  f rom the  opera t i ons  and  more  techn i ca l  peop le .   So  i t

wou ld  have  been ca tas t roph i c  da re  I  say.

ADV VERUSCHKA S EPTEMBER: So Transne t  wou ld  no t  have  been10

ab le  to  de l i ve r  the  se rv i ce  tha t  i t  does i f  Neo te l  pu l l ed  the  p lug?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Abso lu te ly  no t .

CHAIRPERSON: But  th i s  vu lne rab le  pos i t ion  in  wh i ch  Transnet  found

i tse l f  now a t  tha t  t ime when  i t  had – i t  ag reed to  e f fec t i ng  an  i ncrease

and  pu t t i ng  the  amoun t  a t  R50  mi l l i on  o r  so  per  mon th .   I t  was pe r

mon th  hey?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: I

beg  you r  pa rdon  Cha i r.   I t  was?

CHAIRPERSON: The  increase  o f  the  pr i ce  i t  wen t  up  to  50  mi l l i on?20

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  r igh t .

CHAIRPERSON: And  tha t  was  per  month?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t .
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CHAIRPERSON: Yes.   That  was  a – a resu l t  rea l l y  in – in  the  f ina l

ana l ys i s  to  Transnet  hav ing  so ld  i ts  ne twork  to – to  Neote l?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  was a  resu l t  o f  tha t  dec is i on  Cha i r  yes .

CHAIRPERSON: I t  pu t  i t se l f  in  a  very  vu lnerab le  pos i t i on?

MR GERHARDUS JOHANNES JACO BUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t .

CHAIRPERSON: Ja ,  okay.

ADV VERUSCHKA S EPTEMBER: Did  you  ra i se  your  concerns  w i th  the

cur ren t  s ta te  o f  p lay  or  the  then cu r ren t  s ta te  o f  p lay  in  re la t i on  to  the10

Neo te l  hav ing  th i s  ho ld  over  Transne t  in  con tex t  o f the  MSA coming  to

an  end?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Chai r  I  th ink  even be fore  we went  to  marke t  the  ICT Managemen t  Team

ra ised  ou r  concerns  tha t  we were  in  an  imposs ib le  nego t ia t ing  pos i t ion

and tha t  i s  why we  recommended in  one o f ou r  f i rs t  recommenda t ions

tha t  we po ten t i a l l y  no t  go  to  marke t  bu t  we  ex tend th i s  con t rac t  w i th

Neo te l  because  we  were  o f  the  v iew  tha t  tha t  wou ld  g i ve  us  the  ab i l i ty

to  po ten t i a l l y  buyback  these  asse ts  shou ld  we  commi t  more  revenue  to

them over  a  per i od o f  t ime .   I  th i nk  the  Board  d id  no t  necessa r i l y  ag ree20

wi th  tha t  pos i ton  and then tha t  i s  why  we wen t  to  marke t  and I  th ink

th i s  tu rnaround  o f  the  dec i s ion  then  aga in  exace rbated  tha t  p rob lem

because  now you had your – Neo te l ’ s  back  aga ins t  the  wa l l  and  the y –

they  were - j a – angry.

ADV VERUSCHKA S EPTEMBER: At  page  11  o f  your  s ta tement
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paragraph  38  you  were  in fo rmed  tha t  i t  was  pu rsuan t  to  d iscuss ions

be tween Ano j S ingh  and  Sun i l Josh i  who was Neote l ’s  CEO at  the  t ime .

Neo te l  agreed  to  con t inue  w i th  i t s  s erv ices .   I s  tha t  cor rec t /

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t  Cha i r.   So  upon  the – i f  I  reca l l  the  t iming  he re  was the

– we were  i n fo rmed a t  th is  po in t  tha t  we  were  no t  go ing  to  i ssue the

le t te r  o f  in ten t  to  T-Sys tems and  the  le t te r – I  beg  your  pa rdon – the

le t te r  o f  in ten t  to  Neote l  and/or  the  le t te r  o f  reg re t .   So  th i s  was  rea l l y

the – the – le t  me  j us t  pause  fo r  a  second .   Th is  was when  p rocuremen t

in fo rmed me  tha t  they  were  no t  i ssu ing  those l e t te rs  as  app roved  by10

Ms Chet ty  and  l i ke  I  sa id  tha t  was  31 Oc tobe r 2013 – i f  memory  serves

– which  mean t  tha t  f rom tomorrow  we  are  ou t  o f  cont rac t .   Any

expend i tu re  wou ld  po ten t i a l l y  be  i r regu lar  and  we  have  a  prope r  serv i ce

de l i very  r i sk .   I  then  ra ised  i t  w i th  Mess ieurs Pi ta  and Singh  a f te r  he

communica ted  to  me tha t  Mr Mole fe  wou ld  l i ke  to  rev iew the  documen ts

upon h i s  re tu rn  to  wh ich  Mr Singh  rep l ied  say ing  tha t  he  has persona l l y

d iscussed i t  w i th  Mr Josh i  and tha t  Neote l  w i l l  con t i nue de l i ve r ing

serv i ce  to  Transnet .

ADV VERUSCH KA S EPTEMBER: Thank  you .   A t  pa ragraph 9  you

document  a  se r ies  o f  events .20

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: Hm.

ADV VERUSCHKA S EPTEMBER: Paragraph  39  page  11  o f  you r

s ta tement .   Can  you  take  the  Cha i r  th rough  these pa r t i cu la r  ser i es  o f

even ts  wh ich  occur red  dur i ng  December 2013?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:
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Sure  advoca te .   Cha i r  so  what  occu r red  i s  tha t  we  p rov ided  Neote l  w i th

a  12  month  ex tens ion .   I  th ink  I  men t i oned  and  covered  the  pr i ce

increase  f rom 42.3  to  58  a nd then  nego t i a ted  down  to  R50 mi l l i on  and

in  tha t  accep tance l e t te r  f rom Neo te l  they  ind i ca ted  tha t  there  was

qu i te  a  l o t  o f  equ ipmen t  tha t  was  end  o f  l i fe  and  shou ld  tha t  equ ipmen t

fa i l  they  cannot  guaran tee  ou r  Serv i ce  Leve l  Agreements  anymore .   So

at tached  to  cor respondence  they  reques ted  tha t  we  pre t ty  much procure

– i f  I  reca l l – R69 mi l l i on  wor th  o f  C i sco  equ ipment  then and  there  in

order  fo r  them to  accep t  the  12  mon th  ex tens ion  wh ich  was  i ssued in

December.10

ADV VERUSCHKA S EPTEMBER: So i s  i t  co r rec t l y  unde rs tood tha t

Neo te l  then had  two  ho lds  over  Transnet?   On the  one  i t  was  i n  re la t ion

to  the  MSA tha t  was  about  to  reach an  end in  te rms o f  wh ich  they  a l so

then  he ld  ownersh ip  o f  asse ts  tha t  was  coming  to  an  end bu t  they  cou ld

no t  then  guaran tee  the serv ice  un less  you  had  negot i a ted  te rms  and

cond i t ions  in  re la t i on  to  tha t .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s – tha t  i s – tha t  i s  fac tua l  Cha i r  and  you  cou ld  a rgue  tha t  they

were  i n  a  s t rong  lega l  pos i t ion  shou ld  they  wan ted  to  tak e  us  to  cour t

ove r  th is  dec i s ion  as  we l l .20

ADV VERUSCHKA S EPTEMBER: You  men t ioned  C isco  equ ipmen t .   Is

th i s  then – th is  may then be  an  app ropr ia te  t ime fo r  you to  unpack  the

invo l vemen t  o f  C isco  …?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Sure .
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ADV VERUSCHKA S EPTEMBER: And  i t s  engagemen ts  w i th  Transne t

fo r  the  new – new equ ipment?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: Ja .

So  Cha i r  Transne t ’s  ne twork  tha t  the  tech  invo l ves  much  more  techn ica l

person or  peop le  w i l l  exp la in  to  you  tha t you  in t roduce  unnecessary  r i sk

in to  your  ne twork  i f  you  have  mul t ip le  OEM prov iders  due  to

compa t ib i l i t y.   So  C isco  was  the  pre fer red  prov ider  fo r – fo r  Transne t  on

the  Transne t  ne twork  bu t  l i ke  we  men t ioned be fo re  any C isco

equ ipmen t  had to  be  procured v ia  Neo te l  and  I  th ink  we d id  a l so  touch

on i t  bu t  due to  the  fac t  tha t  we have  ove r tu rned – we – Mr Mole fe  has10

ove r tu rned  the  tende r  f rom Neo te l  to  Transne t – ag – to  T-Systems tha t

mean t  tha t  we had to  pu l l  the  t rans i t ion – wel l  we  were  go ing  th rough  a

t rans i t i on  now and  we  had  to  t r y  and  mee t  the  t ime l ine  and  we  then  had

a mee t ing  w i th  a l l  the  par t ies  be ing  C isco ,  T-Sys tems,  Neote l  and

Transnet  management  and sa id  we l l  okay so  we  have go t  to  pu l l  the

t r igge r  on  th is  t rans i t ion .   How do  we go  abou t  do ing  i t?   Neote l  then

ra ised  w i th  us  tha t  apar t  f rom th is  equ ipmen t  tha t  we  p rocured – the 69 -

odd  mi l l i on  and we can jus t  check the  va lue – tha t  we procure  i t  as  par t

o f  tha t  12  mon th  ex tens ion .   A l o t  o f  o the r  equ ipmen t  in  the  por ts  o r  i n

the  campuses were  a lso reach ing  end  o f  l i f e  and suppor t  and tha t  i s20

why  we  dec ided  to  acqu i re  tha t  equ ipmen t  th rough  Neote l  bu t  aga in  l i ke

I  men t ioned  ear l ie r  tha t  tha t  equ ipmen t  wou ld  be  owned by  Transnet

because  ou r  conce rns were  the  campuses  and  a l l  th i s  equ ipment  was  in

the campuses.

ADV VERUSCHKA S EPTEMBER: But  i t  i s – is  i t  cor rec t  tha t  the re
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were two  C isco  equ ipmen t  purchases/

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t .

ADV VERUSCHKA S EPTEMBER: The  one  du r ing  2013  and  the  one

dur ing  2014?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: Yes

i t  i s  cor rec t .

ADV VERUSCHKA S EPTEMBER: And the  one  you speak o f  now i s

wh ich  one?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: I10

ac tua l l y  spoke  o f  bo th .   So  the  2013  one  was an  invo i ce  a t tached  to  the

12  month  ex tens ion  in  wh i ch  Neote l  had  a  number  o f  te rms  inc lud ing

the  R50  mi l l i on  mon th ly  fee  and  they a lso  accep ted  the  ou tcome o f  the

tende r  wh ich  they s igned.   L inked  to  tha t  was  an  invo i ce  say ing  p lease

s ign  the – p lace  the  fo l l ow ing  order  w i th  us  in an  o rde r  fo r  us  to – to

gua ran tee  your  se rv i ce  l eve ls .   Tha t  was the  f i rs t  purchase .

Subsequen t  to  tha t  when we  s ta r ted  nego t ia t ing  w i th  T-Sys tems we

rea l i sed  th is  t rans i t i on  was  a  prob lem f rom a  t iming  perspec t i ve  and

they  then i n fo rmed  us tha t  there  i s s ign i f i can t  o ther  equ ipmen t  tha t  we

need to  rep lace  in  a  pe r iod  o f  t ime due to  the  t rans i t ion  and the20

ownersh ip  d i scuss ion  we wanted to  pu l l  tha t  fo rward  and dec ided to  buy

i t  p re t t y  much then  and  there .

ADV VERUSCHKA S EPTEMBER: Okay.   We  wi l l  unpack  the Cisco

t ransact i on  a  b i t  la te r  as  i t  i s  se t  ou t  in  your  s ta temen t .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:
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Sure .

ADV VERUSCHKA S EPTEMBER: I s  i t  co r rec t  tha t  Neo te l  f i na l l y

accepted  the  ou tcome o f  the  tende r  p rocess  and  the  award  o f  the

tende r  to  T-Systems?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: I t  i s

cor rec t .   In  the  same le t te r  tha t  I  was  jus t  re fe r r ing  to .

ADV VERUSCHKA S EPTEMBER: I f  you  cou ld  now look a t  page  12 o f

you r  s ta temen t .   Cha i r  paragraphs  41  to  44  on  page  13  i s  ev idence tha t

has  a l ready  been  p laced  be fore  th is  Commiss ion  by  Mr Vo lmink .   He

ta l ks  spec i f i ca l l y  to  the  reve rsa l  o f  the  dec is i on  to  award  the  tender  to10

T-Sys tems and  in  v iew o f  th is  ev idence  a l ready  been  p laced  before  the

Commiss ion  we  do  no t  in tend  to  dea l  w i th much  deta i l  i n  re la t i on  to  i t .

CHAIRPERSON: Yes.   No  tha t  i s  f ine .   The pa r t  wh ich  I  th ink  was no t

sa id  be fo re  wh ich  may  have  some s ign i f i cance  in  the  con tex t  o f – o f

Mr Singh ’s  ro le  o r  a l l eged ro le  i s  tha t  in  paragraph 41  i t  i s  sa id  tha t  i f

Mr van der Wes thu izen remembers  we l l  Mr Singh d id  reques t  tha t  an

op in ion  be  ob ta ined  on  the  process and reversa l  o f  the  award  by

Mr Mole fe  f rom sen io r  counse l .

ADV VERUSCHKA S EPTEMBER: No prob lem.

CHAIRPERSON: I  th ink  we – I  d id  hear  tha t  a  lega l  op in ion  was20

ob ta ined  bu t  I  do  no t  remember  tha t  I  heard  tha t – tha t  in i t ia t i ve  may

have  come f rom Mr S ingh .

ADV VERUSCHKA S EPTEMBER: No prob lem Cha i r.

CHAIRPERSON: Hm, thank  you .

ADV VERUSCHKA S EPTEMBER: Mr van der Wes thu i zen  …
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CHAIRPERSON: But  I – I  take  no te  tha t  you say  as  fa r  as  you  reca l l?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t  Cha i r.

CHAIRPERSON: Yes .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: I

was – my reco l l ec t ion  I  th ink  …

CHAIRPERSON: Ja .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: I

canno t  reca l l  i f  i t  was  an  emai l  o r  a  d iscuss ion  bu t  I  seem to  reca l l  tha t

Mr Singh  reques ted  …10

CHAIRPERSON: Ja .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  we  get  the  op in ion .

CHAIRPERSON: Okay,  a l r igh t .

ADV VERUSCHKA S EPTEMBER: In  paragraph  45 you  address you r

res ignat i on  tha t  you  submi t  to  Transnet  on  30 Sep tember 2014 .   Can

you  p lease  ex t rapo la te  the  even ts  l ead ing  up  to  th i s  res igna t i on  and  the

res ignat i on  i t se l f?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Sure .   I  th ink  l i ke  I  men t ioned be fo re  pos t  tha t  mee t ing  I  dec ided to  pu t20

my CV in  the  marke t  so  to  speak.   I  was then approached by  a – a

company  in  South  Af r i ca  and  went  th rough mul t i p le  in te rv iews  e tce tera

and  they o f fe red  me  employmen t  i f  I  r eca l l  somewher e  in  September.

So  I  then  fo rmal l y  res igned f rom the  30 t h – f rom Transne t  on

30 Sep tember 2014 .   Subsequen t  to – and maybe  jus t  some con tex t  as
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wel l .   Du r ing  tha t  per i od  the re  was  qu i te  a  lo t  o f  Transne t  ICT

resou rces  o f  the  managemen t  who  res igned.   I  th ink  the re  were  th ree  o f

us  i n  the  mat te r  o f  a  two week  span and  the  one cruc ia l  one was

Mr Yusu f Loonat  who  was  ou r  Head  o f  In f ras t ruc tu re  and  he  was very

invo l ved i n  the  techn ica l  scheme s t ream o f  these  nego t ia t ions .   I  th ink

Mr Singh  and Dr Motwan i  then had – I  do  no t  know i f  they  had  a

conversa t ion – bu t  they – we  had a  conversa t i on  whether  I  wou ld  be

wi l l i ng  to  s tay  on  a t  Transne t  un t i l  the  end  o f  the  yea r  and  see  th i s

con t rac t  th rough.   I  then engaged w i th  my new employer  who d id  no t

have  a  pa r t i cu la r prob lem.   My  concern  however  was  tha t  I  was  go ing  to10

earn  more  a t  my new employe r  and  the  remunera t ion  s t ruc ture  was a l so

much  be t te r  so  I  then  ind ica ted  to  D r Motwan i  and  Mr Singh tha t  I  wou ld

be  w i l l i ng .   I  though t  i t  was  jus t  fa i r  to  be  hones t  tha t  we  w ere  th ree

mon ths f rom conc lud ing  th i s  ag reement  and there  was no t  anyone  e l se

le f t  and Neote l  was  very  oppor tun is t i c  when i t  came to  nego t ia t i ons .   So

I  though t – I  fe l t  ob l i ged  to  see  th is  th rough  as  long  as  they  remunera te

me acco rd ing ly  to  my  new employe r.

ADV VERUSCHKA S EPTEMBER: Was i t  necessa ry  fo r  you to  rece i ve

more  money to  s tay?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: I t20

probab l y  was  no t  bu t  they d id  no t  necessar i l y  know tha t .   I  wou ld  have

seen  i t  th rough  to  be  hones t  w i thou t  add i t i on a l  remunera t i on .

CHAIRPERSON: They needed you?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

They ( in te rvenes) .
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CHAIRPERSON: They needed you?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: I

knew very  we l l  about  vu lnerab i l i ty.   I  l earn t  i t  th rou gh  th i s  p rocess

Cha i r.   So  abso lu te l y  they  needed  me  l i ke  we  needed  Neo te l .

CHAIRPERSON: Yes ,  yes ,  yes  okay.

ADV VERUSCHKA S EPTEMBER: Did  you  rece i ve  any paymen t  o f  a

bonus  …

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: I  …

ADV VERUSCHKA S EPTEMBER: As par t  o f  your  agreemen t  to  s tay?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: I10

d id .

ADV VERUSCHKA S EPTEMBER: Please g ive  de ta i l s  i n  re la t i on  to

tha t .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Sure .   I  canno t  reca l l  the  exac t  amoun t  Cha i r.   I  th i nk  i t  was  R350 000

pa id  th rough  the  Transne t  pay ro l l  and  tax  deduc ted j a .

ADV VERUSCHKA S EPTEMBER: And  why was  th is  bonus  pa id  to  you?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: I

th ink  par t ia l l y - l i ke  the  Cha i r  s ta ted – because  they ne eded  me  and

a lso  Transnet ’s  incent i ve  s t ruc ture – so you  had someth ing  ca l led  an20

LTI  o r  a  Long Te rm Incen t ive  tha t  wou ld  normal l y  pay  ou t .   F rom wha t  I

reca l l  rough l y  i n  June wh ich  was no t  Transne t – Transne t ’s  year  end

was March – i f  I  reca l l .   So  they  wo u ld  pay tha t  ou t  i n  June – because  I

was leav ing  ear l i e r  and now I  wou ld  no t  ge t  tha t  Long  Term Incent i ve

and I  wou ld  l ose  incen t i ve  f rom my new employer  because  I  jo i ned
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l a te r.   So  tha t  was wha t  I  pu t  fo rward  to  them.

ADV VERUSCHKA S EPTEMBER: I f  we  can  then  move  on  to  the  2014

MSA negot i a t i ons  and  the  Asse t  Buyback  Agreement  wh i ch  beg ins  a t

page 13  o f  your  s ta temen t .   I t  i s  unders tood  tha t  the re  were  two

st reams o f  negot i a t i on  teams tha t  were  invo l ved  in  the  2014  MSA

negot i a t i ons and  Asset  Buyback  Ag reeme nt .   P lease  prov ide  the  de ta i l

o f  how these  negot i a t ion  teams were  cons t i tu ted  and  engaged  w i th

each  o the r.

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Sure .   Cha i r  I  th ink  jus t  to  se t t l e  the  t ime l i ne  sor t  o f .   I  th ink  we10

re fe r red  to  the  ev idence  by Mr Vo lmink  wh ich  inc luded tha t  the  dec is ion

was now changed back  to  Neote l .   So  now we have  s ta r ted  nego t ia t ions

wi th  Neo te l  and T-Sys tems was no  l onger  the  p re fe r red  b idder  wh i ch

was ev idenced  before  l i ke  you  ment i oned  by  Mr Vo lmink ,  r igh t?   So now

we are  negot i a t i ng  w i th  Neo te l  and i t  was s t ruc tured .   There  were  qu i te

a  few peop le  invo l ved.   There  were  two  s t reams – a commerc ia l  s t ream

that  ma in l y  looked  a f te r  the  Master  Se rv i ces  Agreemen t  o r  the  MSA as

wel l  as  a l l  the  te rms and cond i t ions  l inked  to  tha t and  there  was a

techn ica l  s t ream tha t  looked  a t  a l l  the  se rv i ce  towers ,  vo i ce  serv i ces ,

WAN or  Wide  Area  Network ,  Loca l  A rea  Network  o r  LAN and  so  on  and20

so  fo r th .

ADV VERUSCHKA S EPTEMBER: Can  I  ask  you  to  p lease  s low  down?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: I  …

ADV VERUSCHKA S EPTEMBER: I  am s t rugg l ing  to  fo l low you .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:
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Apolog ies  advoca te  apo log ies  Cha i r.   So  the  two  s t reams were

st ruc tured  l i ke  tha t  and we  me t  a t  a  l awye r ’s  o f f i ce  in  Sand to n fo r  qu i te

a  few  months  in  wh i ch  we f leshed ou t  th i s  Mas ter  Serv ices  Ag reement .

The  …

ADV VERUSCHKA S EPTEMBER: Which  team is – you  say  tha t  there

were  two  teams – a  commerc ia l  team and  a  techn i ca l  team.   Which

team were  you  invo l ved  in  and what  was ro le in  tha t  team?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: So

Chai r  I  l ed  the  commerc ia l  s t ream and  there  were - invo l vemen t  was

f rom Transne t  P rocuremen t  who prov ided overs igh t  o f  the  process .10

Transnet  Supp l ie r  Deve lopmen t – we  had an  ex terna l  l eg a l ,  we had

Gar tner  in  the  sess ion  and  then  obv ious ly  a  lo t  o f  peop le  f rom Neo te l .

I  th ink  we had an in te rna l  lega l  rep resenta t i ve  as  we l l  and the  techn ica l

s t ream was  led  by  Yusu f Loona t  i f  I  r eca l l  co r rec t l y  aga in  w i th  va r ious

sub jec t  ma t te rs  expe r ts  i nc luded  in  tha t – in  tha t  s t ream.

ADV VERUSCHKA S EPTEMBER: Did  the  commerc ia l  team and  the

techn ica l  team engage  w i th  each  o ther  in  the  process  o f  the  MSA

deve lopmen t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: We

– we d id  Cha i r  because  we  had  to  pu l l  the  requ i rements  together  w i th20

the  pr i c ing  and make  sure  tha t  the  te rms  o f  the  MSA suppor ts  the – the

serv i ces and the  se rv ice  s ty l es  were  a t tached  to  the  Mas ter  Se rv i ces

Agreemen t .   So  yes we  had  to .

CHAIRPERSON: One second .   Thank you .   Yes we  may  pr oceed.

ADV VERUSCHKA S EPTEMBER: Thank  you.   So no tw i ths tand ing  the
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fac t  tha t  you  were  i nvo l ved i n  the – you  were  lead ing  the  commerc ia l

s t ream you were  qu i te  fami l ia r  as  to  wha t  was  happen ing  in  the

techn ica l  s t ream as  we l l  based  on you r  engagement  w i th

Mr Yusu f Loonat?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: At  a

h igh  leve l  Cha i r  yes .   The techn ica l i t i es  and  the  de ta i l  I  was  no t  tha t

c losed  to  bu t  a t  a  h igh  lever  we knew what  the  progress was and  wha t

some o f  the  s tumbl i ng  b locks  were .

ADV VERUSCHKA S EPTEMBER: How exac t l y  wou ld  you  desc r ibe  your

invo l vemen t  in  th is  par t i cu la r  p rocess?10

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Chai r  I  was  ex t remely  invo l ved  because  whenever  anyone  f rom

Transnet  needed feedback as  an  example  Mr Singh  on the  p rocess  o r

Dr Mo twan i  i t  wou ld  mos t  l i ke l y  have  been me  tha t  they contac ted  o r

po ten t ia l l y  Yusu f Loona t  bu t  mos t ly  me.   So  I  was  heav i l y  invo lved  and

knew wha t  was  happen ing  i n  th i s  p rocess .

ADV VERUSCHKA S EPTEMBER: Did  you  a t tend a l l  meet ings in

re la t ion  to  th i s  p rocess?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Probab ly  no t  a l l  Cha i r  bu t  abso lu te ly  mos t  o f  them.20

ADV VERUSCHKA S EPTEMBER: Were  you – were  you  aware  o f  the

key ro le  p layers  and  s takeho lde rs  invo l ved in  th i s  p rocess?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: I

was.

ADV VERUSCHKA S EPTEMBER: Would  i t  have  been  poss ib le  fo r  you
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to  have no t  known  o f  any  key  ro le  p laye r  i n  the  process?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: I

canno t  see  how tha t  wou ld  have  been po ss ib le  Cha i r.

ADV VERUSCHKA S EPTEMBER: Why?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: So I

th ink  some fac to rs  to  cons ide r.   L i ke  I  sa id  I  was pre t ty  much  in  eve ry

s ing le  meet i ng  bar  maybe  a  few  and  the  Master  Se rv i ces Agreemen t

was  managed  by  our ex te rna l  lega l  consu l tan t  who  owned  tha t

document  and ensured tha t  no th ing  changed  in  the  document  tha t  the

par t ies  d id  no t  ag ree  to .   So  any changes wou ld  have  had  to  go  th rough10

the  sess ions  and  th rough  our  ex terna l  lega l  consu l tan t .

ADV VERUSCHKA S EPTEMBER: So you  wou ld  have  been aware  o f  a l l

o f  the  ma ter ia l  te rms  o f  the  agreemen t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: Yes

I  wou ld .

ADV VERUSCHKA S EPTEMBER: Now jus t  to  pu t  i t  i n to  con tex t  based

on the  ev idence tha t  you  have  a l ready g iven th e  backg round to  th i s

par t i cu la r  agreemen t  i s  tha t  Transne t  so ld  i ts  subs id ia ry  Transte l  as  a

go ing  concern  to  Neote l  and tha t  was  abou t  when  the  2007  MSA was

conc luded?20

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t .

ADV VERUSCHKA S EPTEMBER: And  th i s  par t i cu la r  sa le  inc luded

mos t  o f  Transne t  ne twork  equ ipmen t  and i n f ras t ruc ture?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:
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Tha t  i s  cor rec t .

ADV VERUSCHKA S EPTEMBER: I t  was  a f te r  the  sa le  tha t  Transnet

found  i t se l f  i n  a  d i f f i cu l t  s i tua t ion  where  i ts  IT Ne twork  was  owned and

managed  by  a  se rv i ce  prov ider – externa l  serv ice  p rov ider – be ing

Neo te l?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t .

ADV VERUSCHKA S EPTEMBER: And i t  was in  the  con tex t  o f  th is

background that  i t  was now o f  pa ramoun t  impor tance tha t  Transnet

needed  to  ensure  i t  rega ined  ownersh ip  o f  i t s  IT  Ne twork  …10

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: tha t

i s  …

ADV VERUSCHKA S EPTEMBER: And  i n f ras t ruc ture?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t .

ADV VERUSCHKA S EPTEMBER: So dur ing  your  negot i a t i ons  w i th

Neo te l  i n  re la t ion  to  th i s  2014  MSA Agreemen t  how wou ld  you  descr i be

the  nego t ia t ions  embarked  upon be tween the  pa r t i es?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: I

wou ld  descr i be  i t  as  ex t remely  d i f f i cu l t  I  suppose Cha i r.   Neo te l  were –20

were  tough .   They  had a  number  o f  nego t i a to rs  tha t  d id  no t  take  no  fo r

an  answer  and  I  th ink  l i ke  we  d i scussed  before  we  d id  no t  have a  who le

lo t  o f  aces  up  our  s l eeves.   We were  p lay ing  poker  w i th  an  open  card

deck .   They  knew we cou ld  no t  b lu f f  because they knew exac t l y  wha t

cards  we  had  because  they owned the  ne twork .   So  i t  was ex t remely
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d i f f i cu l t .

ADV VERUSCHKA S EPTEMBER : Did  you  reach  a  dead lock  a t  a l l?

MR GERHARDUS JOH ANNES JACOBUS VAN DER WESTHUIZEN : We

did .

ADV VERUS CHKA S EPTEMBER : I f  I  cou ld  take  you  to  page 14  o f

you r  s ta temen t ,  pa ragraph  49.4 ,  you  documen t  some o f  the  ma in  i ssues

tha t  founded  the  dead lock  reached .   Cou ld  you  take  the  Cha i r  th rough

some o f  these po in ts  p lease?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Chai r  so  I  don ’ t  wan t  to  bo re  you  w i th  a l l  o f  them,  un less  you  wan t  me10

to  bu t  I  th ink  the  main  i tems  were  the  pr i c ing  o f  the  t rans i t ion  or – tha t

we touched on  ea r l ie r  as  we l l  as  the  asse t  b uy-back .  So as  pa r t  o f  th i s

negot i a t i on  Neote l  ind ica ted  tha t  they  wou ld  now be  w i l l i ng  to  se l l  the

asse ts  tha t  was  ceded  to  the  bank  be fo re ,  to  Transnet  as  pa r t – and  we

t r ied  to  l i nk  the  two so  tha t  we  don ’ t  f i nd  ourse lves  i n  a  s imi la r  s i tua t ion

so i t  was cruc ia l  to  us  tha t  we l ink  the  t ransac t ions and  tha t  we don ’ t

s ign  a  Mas ters  Se rv i ces Ag reemen t  w i thou t  the  asset  buy -back

agreemen t .   Those were  two o f  the  i ssues ,  the re  were  a l so  pa i r  and

company  gua ran tee ,  we  were  s t i l l – qu i te  a  few  more  de ta i l ed  i ss ues

bu t  those were  the  crux  o f  the  dead lock  i f  you  w i l l .20

ADV VERUS CHKA SEPTEMBER : Okay  no t  to  sugges t  tha t  your  o f fe r

to  no t  bore  the  Cha i r,  you  s t i l l  s tand  by  the  po in ts  documen ted  in

paragraph 49 .4 .1  to  49 .4 .75  i s  tha t  co r rec t .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN : I

do  Cha i r,  I  do .
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ADV VERUS CHKA SEPTEMBER : A mee t ing  was he ld  on  the  8 t h of

December  2014 and I ’m  now re fer r ing  to  paragraph 51  o f  your

s ta tement ,  a re  you  aware  o f  th is  meet i ng  and how d id  you  become

aware  o f  th is  meet i ng?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Chai r  I  am aware  o f  th is  meet i ng  in  the  lead  up  to  th i s – me be ing  a

wi tness  and  prov id ing  ev idence  the  inves t iga tor  sha red  in fo rma t ion  w i th

me  tha t  I  suspec t  they rece i ved f rom the  Neo te l  serve rs  wh i c h  ind i ca ted

tha t  there  appeared  to  have  been  a  mee t ing  be tween  Mr  S ingh and Mr

Franco i s  van der  Merwe  who was the  Accoun t  Execut i ve  o r  he  was  in10

cha rge o f  s t ra teg i c  customers  fo r  Neote l  and i t  appeared  tha t  th i s

mee t ing  was he ld  a t  Umhlanga i n  December  201 4 .

ADV VERUSCHKA S EPTEMBER : Was i t  normal  p ro toco l  fo r  the  CFO

to  meet  d i rec t l y  w i th  the  supp l ie r?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Chai r  a l though  we  don ’ t  have documen ted p ro toco l s  in  th i s  rega rd  i t

was  no t  normal  to  me  tha t  Mr  S ingh ,  no t  be ing  tha t  i nvo lved  in  the

process wou ld  need to  meet  w i th  the  supp l ie rs ’  Accoun t  Execu t i ve ,  so  i t

wasn ’ t  normal  p ro toco l ,  a l though  no t  documen ted ,  yes .

ADV VERUSCHKA SEPTEMBER : Are  you  aware  o f  a  meet ing  tha t20

happened  then  on  the  11 t h o f  December  2014  wh ich  i s  about  th ree  days

la te r?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Yes ,  I  am Cha i r,  I  a t tended  tha t  mee t i ng .

ADV VERUSCHKA S EPTEMBER : Where d id  th is  meet i ng  take  p lace?
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MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

The  mee t ing  occur red  a t  the  S low -Lounge  in  Sand ton .

ADV VERUS CHKA S EPTEMBER : And  who a l l  was  p resen t  a t  th is

mee t ing?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

The  a t tendees  a t  the  mee t ing  was  Mr  Sun i l  Josh i  the  MD o f  Neo te l ,  Mr

Franco i s  van der  Merwe  the  S t ra teg i c  Customer  Accoun t  Execut i ve  in

Transnet ’s  case ,  i t  was  Ano j  S ingh  the  Transne t  Group  CFO and myse l f .

ADV VERUSCHKA SEPTEMBER : So jus t  to  c la r i f y  how many

rep resen ta t i ves  were  the re  f rom Neo te l?10

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Two.

ADV VERUSCHKA SEPTEMBER : That  be ing  Sun i l

Josh i…( in te rven t ion )

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

And Franco is  van  der  Merwe .

ADV VERUSCHKA S EPTEMBER : Thank  you  and  on Transne t ’s  s i de

you r  team inc luded how many?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Two,  myse l f  and  Mr  Ano j  S ingh .20

ADV VERUSCHKA SEPTEMBER : Thank  you .   Wha t  exac t l y

t ransp i red  a t  th is  meet ing?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Chai r  f rom what  I  reca l l  i s we  wen t  th rough the  l i s t  o f  i tems tha t  I

re fe r red  to  the  page  pr i o r  and  we ,  so r t  o f ,  knocked  them o f f  the
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check l i s t  one by  one  and agreed wha t  wou ld  be  done a round  mos t  o f

tha t .   When  i t  came to  the  pr i c i ng  o f  the  t rans i t i on  as  we l l  as  the  asse t

buy -back Mr  S ingh  and Mr  Josh i  sa id  tha t  they  w i l l  dec ide  and d i scuss

tha t  fu r ther  so  they  then – I  can ’ t  reca l l  i f  they  went  i n to  a  Board room

or  they came ou t  o f  a  Boardroom bu t  they sepa ra ted  themse lves f rom

myse l f  and Mr  van der  Merwe and they  d i scussed the  pr i c ing  f rom what

I  can  reca l l  on  those  two t ransac t ions ,  i f  you  w i l l .

CHAIRPERSON: Away f rom everybody e lse?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Yes  Cha i r.10

CHAIRPERSON: Ei the r  i n  an  ad jacen t  room o r  jus t  ou ts ide  o f  the

mee t ing?

MR GER HARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Tha t ’s  co r rec t  Cha i r,  so  i t  wasn ’ t  the  fou r  o f  us  anymore ,  Franco i s  and

myse l f  s tayed – Mr  van  der  Merwe  and myse l f  s tayed whereve r  we

were ,  they  sepa ra ted  themse lves and they had  a  meet i ng  jus t  be tween

the two o f  them,  a  p r i va te  meet i ng  to  f i na l i se  the  p r i c i ng .

ADV VERUSCHKA SEPTEMBER : Was pr i c ing  the  b igges t  i ssue

be tween  the  par t ies?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN : In20

my mind  Cha i r  yes  i t  was.

ADV VERUSCHKA S EPTEMBER : So,  Mr  Ano j S ingh  and  Mr  Sun i l

Josh i  l eave  the  room where  you  and  the  o the r  gen t leman  a re  in ,  they

have  a  pr i va te  d iscuss ion  and  they  re tu rn?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :
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Tha t ’s  co r rec t .

ADV VERUS CHKA SEPTEMBER : Are you i n fo rmed  abou t  wha t

happened  in  the  pr i va te  d iscuss ion?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Chai r  a t  some po in t  we  mus t  have  been  a l though  I  can ’ t  c lea r ly  reca l l

the  conversa t i on  bu t  tha t  was – as  the  advoca te  men t i oned  on  the  8 t h o f

December  and we  subsequen t ly  f i na l i sed  the  Mas te r  Se rv i ce  Ag reemen t

wi th  the  pr i c ing  on – was  i t  the  13 t h o f  December,  so  a t  some po in t  Mr

Singh needed to  g i ve  me feedback ,  tha t  go  ahead  and  ge t  th i s

agreemen t  done  and  th i s  i s  the  p r i c i ng  tha t  we ’ ve  agreed .10

ADV VERUSCHKA S EPTEMBE R: At  paragraph  54  o f  you r  s ta tement

you  in fo rm tha t  no  feedback  was  p rov ided  to  you  a f te r  the  mee t ing

be tween  S ingh  and  Josh i  bu t  a t  some po in t  dur i ng  the  11 t h or  12 t h o f

December  you  must  have  been  i ns t ruc ted  to  meet  on  the  13 t h of

December  to  f i na l i se  the  MSA.

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Tha t ’s  co r rec t .

ADV VERUS CHKA S EPTEMBER : Did  you i n  fac t ,  mee t  on  the  13 t h o f

December  2014?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :20

We d id  Cha i r,  i f  I  r eca l l  cor rec t l y,  i t  w as a  Sa turday and we  me t  a t  the

Neo te l ’s  o f f i ces  to  f i na l i se  the  Mas te r  Serv ices  Agreemen t .

ADV VERUS CHKA SEPTEMBER : And who  was  present  a t  tha t

mee t ing?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :
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Chai r  mu l t ip le  peop le  bu t   Mr  Josh i ,  myse l f  I th ink  Mr  A l ta f  Qadr i  who

was one  o f  the  negot ia to rs  f rom Neo te l ,  Mr  van  der  Merwe wasn ’ t  there

I  th ink  he  had  a l ready l e f t  fo r  ho l iday  a t  tha t  s tage  and  then  I  th ink  i t

was myse l f  and  ou r  ex te rna l  l ega l  consu l tan t  who ,  l i ke  I  sa id ,  owned

th i s  MSA,  you  kno w we  cou ldn ’ t  ge t  any take rs  on  Sa turday.

ADV VERUSCHKA SEPTEMBER : Had  you  prepa red  any documen ts

fo r  th i s  mee t ing?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

We d idn ’ t  p repare  any add i t i ona l  documen ts ,  the  documen ts ,  l i ke  I  sa id ,

wou ld  have been owned  by  our  ex terna l  l ega l  consu l tan t  and she  wou ld10

have  had a l l  the  documen ts  the re  on  he r  compu te r.

ADV VERUSCHKA SEPTEMBER : Di f fe ren t l y  s ta ted  d id  you presen t

any  documen t  a t  th i s  mee t ing?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

The MSA,  ou r  ex te rna l  lega l  consu l tan t  wou ld  have presen ted  there  fo r

f ina l i sa t ion  and pr i n t i ng  fo r  s i gna ture  la te r.

ADV VERUSCHKA S EPTEMBER : So be ing  invo l ved  i n  th i s  en t i re

negot i a t i on…( in te rvent ion) .

CHAIRPERSON: I ’m sor ry,  d i d  you  mean – d id  you mean to  ask

whe ther  he  made any presen ta t ion  or  d id  you  mean  whe ther  they  gave20

the  o the r  peop le  some documents…( in te rven t ion ) .

ADV VERUSCHKA S EPTEMBER : ( Ind i s t inc t ) .

CHAIRPERSON: Which  one  d id  you  mean?

ADV VERUSCHKA S EPTEMBER : Presen ted .

CHAIRPERSON: Whethe r  they made  a  p resen ta t ion?
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ADV VERUSCHKA S EPTEMBER : Yes .

CHAIRPERSON: Okay  Is  you r  answer  va l i d  i f  tha t ’s  the

unders tand ing  i f  she  was  ask ing  whe ther  you  made  a  presen ta t ion  a t

the  mee t ing?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHU IZEN:

We bas i ca l l y  j us t  pu l led  up  the  Mas ter  Serv i ces  Agreemen t  and made

f ina l  ad jus tmen ts  to  them as ag reed i n  the  sess ion  be tween Mr  S ingh

and  Mr  Josh i  and  myse l f  and Mr  van de r  Merwe,  those two  sess ions.

CHAIRPERSON: And  ta lked  to  the  documen t  an d  gave  them cop ies

or  no t  necessa r i l y?10

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Chai r  i f  I  r eca l l  co r rec t l y,  a t  tha t  s tage  i t  was a  day be fo re  I  was  leav ing

Transnet  so  I  th i nk  I ’ ve  a l ready  handed  i n  my  lap top  so  I  th ink  we  sen t

the  documen ts  t o  Mr  Josh i ,  i f  I  reca l l ,  who  then  p r in ted  a  se t  o f

documents  wh ich  I  p resen ted  to  Mr  S ingh  on  tha t  day  fo r  f i na l

s igna ture .

CHAIRPERSON: Okay thank  you .

ADV VERUS CHKA S EPTEMBER : So,  the  ag reement  was  then in

f ina l  fo rm?

MR GERHARDUS JOHANNES JACOBU S VAN DE R WESTHUIZEN :20

Tha t ’s  co r rec t  Cha i r.

ADV VERUSCHKA S EPTEMBER : You  sa id  tha t ,  tha t  was you r  las t

day  o f  employment  a t  Transne t?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Tha t ’s  co r rec t .
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ADV VERUS CHKA SEPTEMBER : And th i s  was  on  the  13 t h o f

December  2014?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Yes  so  I – I  can ’ t  reca l l  techn ica l l y  I  was  s t i l l  employed  up  un t i l  31

December  bu t  tha t  was  the  las t  day  I  a t tended  and  I  was  on  leave

thereaf te r,  so  tha t  was the  las t  l i ne  o f bus iness i f  you  w i l l ,  tha t  I

executed  on  beha l f  o f  Transnet .

ADV VERUSCHKA SEPTEMBER : Jus t  go ing  back to  your

invo l vemen t  i n  th i s  pa r t i cu la r  p rocess ,  you men t ion  tha t  you  were

invo l ved  in  a l l  o f  the  fo rmal  nego t ia t ions  re la t ing  to  th i s  t ransac t ion ,10

were you  invo l ved  in  a l l  o f  the  in fo rmal  d i scuss ions on  i t  as  we l l ?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN : So

Chai r  I  be l ieve  I  was  a  par t – we l l  I  don ’ t  know wha t  I  don ’ t  know bu t

the  on l y  two  in fo rmal  sess ions  tha t  I ’m  aware  o f  tha t  I  wasn ’ t  i nvo l ved

in  was the  appa ren t  mee t ing  be tween  Mr  van  der  Merwe  and Mr  S ingh

in  Umhlanga  and  the  separa t i on  mee t ing  a t  the  S low -Lounge  where  Mr

Josh i  and  Mr  S ingh f i na l i sed  the  p r i c i ng ,  f rom wha t  I  reca l l .

ADV VERUS CHKA S EPTEMBER : Okay  to  summar i se ,  and p lease

cor rec t  me  i f  I ’m  wrong ,  to  summar ise  you  led  the  commerc ia l  s t ream o f

the  nego t ia t ion  team?20

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Cor rec t .

ADV VERUS CHKA SEPTEMBER : Yusu f  Loona t  led  the  techn ica l

s t ream o f  the  nego t ia t ion  team?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :
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Tha t ’s  co r rec t  Cha i r.

ADV VERUSCHKA SEPTEMBER : You had your  ex terna l  lawyer  who

was the  mas ter  o f  the  MSA?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Tha t ’s  co r rec t  Cha i r.

ADV VERUS CHKA S EPTEM BER: The commerc ia l  s t ream and  the

techn ica l  s t ream engaged w i th  each  o ther  to  keep  each  o ther  abreas t  o f

the  regu la r  upda tes .

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Yes ,  we  d id  Cha i r.10

ADV VERUSCHKA SEPTEMBER : You were  aware  o f  a l l  o f the

changes  to  the  MSA?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN : I

be l ieve  I  had to  be  Cha i r  s ince  our  ex te rna l  lega l  consu l tan t  owned tha t

document  and  wou ld  have  checked  any  changes  w i th  me.

ADV VERUSCHKA S EPTEMBER : Would  i t  then  be  a  fa i r  s ta temen t  to

say tha t  the  negot i a t ions  and  the  de ta i l  o f  those nego t ia t ions  on  paper

was a lways presen t  to  your  mind?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN : I

wou ld  say  tha t ’s  a  fa i r  s ta tement  Cha i r.20

ADV VERUSCHKA S EPTEMBER : And  so  you were  fu l l y  aware  o f  the

negot i a t i ons  and  the  ou tcome o f  those  nego t ia t ions  as  documen ted  i n

the  f ina l  MSA wh ich  you  presen ted fo r  s i gnature  on  the  13 t h o f

December  2014 .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN : I
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be l ieve  so  yes .

ADV VERUSCHKA S EPTEMBER: Now who  i s  Homix?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Chai r  so  the  f i rs t  t ime I  heard  the  name Homix  I  th ink  was  f i ve  o r  s i x

mon ths a f te r  I  l e f t  the  employ  o f  Transnet  and  I  read abou t  a  company

ca l led  Homix  and  i f  I  reca l l i t  was  Amagungan is  re lease i n  the  pape rs .

I  a lso  had a  gent l eman ,  now tha t  I  th ink  o f  i t ,  Mr  S te faans  Brummer

f rom the  Sunday  Times phon ing  me  a  day  or  two be fo re  tha t  a r t i c l e  was

re leased  ask ing  me i f  I  was w i l l i ng  to  ta l k  to  h im,  wh i ch  I  sa id  I  was  i f

Transnet  was  w i l l i ng  to  re lease me  f rom con f ident i a l i t y  bu t  tha t ’s  the10

f i r s t  t ime  I  hea rd  the  name Homix .

ADV VERUS CHKA SEPTEMBER : Did  you encounter – no t  to  take

away  f rom you r  ev idence  tha t ,  tha t  was  the  f i r s t  t ime  you  hea rd  o f  the

name Homix ,  jus t  fo r  the  avo idance  o f  doub t ,  d i d  you  come ac ross  the

name Homix  a t  a l l  du r ing  the  2014 MSA and buy -back  agreemen t

negot i a t i ons?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN : I

d id  no t .

ADV VERUSCHKA SEPTEMBER : I f  I  cou ld  take  you  then – be fo re  I

do take you to  a  pa ragraph ,  I ’m  not  sure  i f  my  t ime  is  cor rec t .20

CHAIRPERSON: Wel l  we  are  s i x  m inu tes  to ,  i f  we  can  we  can

exhaus t  th i s  s ix  minu tes  and then  take  the  l unch  break bu t  i f  i t ’s  more

conven ien t  to  con t inue a f te r  l unch ,  tha t ’s  f ine .

ADV VERUS CHKA SEPTEMBER: Could  I  beg  an  indu lgence jus t  to

c la r i f y  ce r ta in  aspec ts  be fo re  we ge t  i n to  th is  de ta i l .
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CHAIRPERSON: Ja  you  wan t  to  do  tha t  a f te r  l unch  o r  now.

ADV VERUS CHKA SEPTEMBER : I  beg the  indu lgence to  have the

lunch  break – the  long ad jou rnmen t  now.

CHAIRPERSON: Al r igh t  we  take  i t  now.  Tha t ’s  f ine .

INQUIRY ADJOURNS

INQUIRY RESUMES

CHAIRPERSON : A re  you  ready?

ADV VERUSCHKA S EPTEMBER : Yes  I  am thank  you  Cha i r.

CHAIRPERSON :   Wel l  you  may  proceed.

ADV VERUS CHKA S EPTEMBER : Mr Van Der  Wes thu i zen be fore  the10

ad journmen t  you  were  i n fo rming  the  Cha i r  abou t  an  en t i ty  ca l led  Homix .

I t  was your  ev idence tha t  dur i ng  your  t ime  a t  Transne t  you  had not

encountered  the  en t i t y  ca l l ed  Homix  a t  a l l ,  i s  tha t  cor rec t?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t  Cha i r.

ADV VERUSCHKA S EPTEMBER : I f  I  can  take  you  to  Exh ib i t  bund le

BB7 [b ]  and  ask  you  to  p lease  tu rn  to  page  519 .   Before  you  Mr  Van  Der

Wes thu izen  i s  a  l e t te r  on  wha t  appears  to  be  a  Homix  le t te rhead  and

the l e t te r  i s  da ted 12 December  2014.   I t  i s  addressed by  Mr  Khan o f

Homix  to  Mr  Sun i l  Josh i  who  i s  represented  as  the  MD and  CEO o f20

Neo te l  PTY LTD.   Fo r  the  reco rd  th i s  par t i cu la r  le t te r  s ta tes  the

fo l low ing  i n  pa rag raph 1 .

“Th is  le t te r  serves  to  con f i rm today ’s  engagemen t  w i th

Neo te l  per ta in ing  to  the i r  mas ter  se rv i ces  agreemen t  and

the  re la ted  asse t  sa le  negot i a t i on  w i th  Transne t  SOC.  The
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ta l ks  have  reached  an  impasse  and  Neo te l  w ishes  to

engage  the  serv i ces  o f  Homix  to  ana l yse  bo th  en t i t i es

requ i remen ts  to  f ind  a  workab le so lu t ion .   The work  i s  to

be car r i ed  ou t  in  a  pure  r i sk  bas is  and  Homix  sha l l  no t  b i l l

fo r  any t ime and mater ia l  no r  any  ou t  o f  pocket  expense.

I f  success fu l  Neo te l  sha l l  pay Homix

1 . Fo r  the  assets  sa le  a  fu l l  and  f ina l  once  o f f  fee  i t  i s

wr i t ten  ac tua l l y once  o f  p resumably  a  spe l l ing  e r ro r

once  o f f  fee  o f  R25  mi l l i on  payab le  30  days  a f te r

s igna ture .10

2. Fo r  the  mas te r  serv ices  ag reemen t  a  fee  o f  2% o f  the

va lue  o f  the  con t rac t  cur ren t l y  a t  R1 .8  b i l l i on .

3 . These  fees are  exc lud ing  VAT.

These  fees  are  success  fee commiss ions ’  payab le  because

of  the  ass i s tance  and  expe r t i se  prov ided  by  Homix

enab l ing  Neo te l  to  c l ose  these  two  dea l s  tha t  a re  cur ren t l y

agreed  to  be  l os t  bus iness  as  conf i rmed by  bo th  Neote l

and Transne t . ”

And the  las t  paragraph :

“P lease concur  the  above toge ther  w i th  the  success20

fee  s t ruc tu re  where  the  l a t te r  sha l l  become b ind ing

on  Neo te l . ”

Is  i t  cor rec t  tha t  th i s  par t i cu la r  l e t te r  dea l s  w i th  the  ve ry  2014 MSA and

buy  back  agreement  tha t  you were  in tegra l l y  i nvo lved  in?

MR GERHARDUS JOHANNES JOCOBUS VAN DE R WESTHUIZEN : I t
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does  Cha i r.

ADV VERUSCHKA S EPTEMBER : And by  the  da te  o f  th is  le t te r  wh ich  i s

12  December  2014 how does tha t  da te  compare  to  the  mee t ing  tha t  you

had  a t  the  Neo te l  o f f i ces  a t  wh ich  the  f ina l  MSA ag reemen t  was

presented  fo r  s igna tu re?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Chai r  so  th is  l e t te r  was  i ssued  i t  appears  the  day  be fore  we  f ina l i sed

the  Mas te r  Serv ices  Ag reemen t  and  I  supp l i ed  tha t  document  to  Mr

Singh .

ADV VERUSCHKA S EPTEMBER : And  no tw i ths tand ing  what  i s  s ta ted in10

th i s  le t te r  d id  you have any engagement  w i th  a  company ca l led  Homix

on – in  re la t i on  to  Neote l?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

None whatsoever  Cha i r.

CHAIRPERSON :   Do  you  know whethe r  anybody  f rom Transne t  engage

– was i n  any  way  engaged w i th  o r  th i s  en t i ty?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : Not

to  my  knowledge Cha i r.

CHAIRPERSON :   A round  tha t  t ime?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : No20

no t  to  my knowledge .

CHAIRPERSON :   Thank  you .   Wha t  a re  the  chanc es  tha t  you  wou ld

have known i f  the re  had been anybody  o f  s i gn i f i cance  in  te rms o f

pos i t ion  who  wou ld  have  been engaged?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :
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Chai r  I  th ink  the  chances  wou ld  have been fa i r l y  good  s ince  I  led  th i s

process.

CHAIRPERSON :   Yes .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : And

there  i s  a  coup le  o f  i tems tha t  i s  pecu l ia r  in  th is  document .   L i ke  I  sa id

number  1  the  da te .

CHAIRPERSON :   Yes .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  the  day  be fore .   So I  quest i on  wha t  va lue  they  cou ld  have  added

in  a  day?10

CHAIRPERSON :   Yes .

MR GERHARDUS JOHANNES JOCOBUS VAN DE R WESTHUIZEN : The

second  i tem i s  tha t  they  men t ioned  tha t  the  ta lks  reached an  impasse

and  fu r ther  i n  the  document  they s ta te  bo th  par t ies  c on f i rmed l os t

bus iness.   I  mean  I  th ink  we  have  gone  th rough  the  de ta i l .   There  i s

abso lu te l y  no  way  tha t  Transne t  wou ld  no t  have  s igned  th i s  Mas ter

Se rv i ces  Ag reemen t .

CHAIRPERSON :   Yes .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Because we  d id  no t  have  an  a l te rna t i ve .20

CHAIRPERSON :   Yes .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : So

– and  I  quest i on  who  a t  Transne t  wou ld  have  g i ven  tha t  message  tha t

we  have reached  an  impasse  and  we  canno t  go  any fu r the r  to  tha t  I

a lso  f ind  qu i te  pecu l i a r.
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CHAIRPERSON :   Hm.

MR GE RHARDUS JOHANNES JOCOBUS VAN DE R WESTHUIZEN : Ja

and  then the  fees  I – fo r  a  day ’s  wor th  o f  wo rk  I – i s  qu i te  exo rb i tan t

yes.

CHAIRPERSON :   Ja .   Thank  you .

ADV VERUSCHKA S EPTEMBER : Can  I  then  ask  you  to  tu rn  to  page

494  o f  the  same bund le  p lease?   Do  you  have  any  persona l  knowledge

of  th is  documen t?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : I

d id  no t  Cha i r  un t i l  the  inves t iga tors  supp l i ed  me  wi th  the  documen t .10

ADV VERUS CHKA SEPTEMBER : Please  ident i fy  th is  documen t – the

na ture  o f  th i s  documen t?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Chai r  i t  appears  to  be  a  cont rac t  be tween  Neo te l  and  Homix  fo r  the

supp ly  o f  cer ta in  consu l t ing  se rv i ces .

ADV VERUSCHKA S EPTEMBER : Okay.

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUI ZEN: And

. .

ADV VERUS CHKA S EPTEMBER : I f  I  can  ask  you  to  tu rn  to  the  next

page  wh ich  i s  page  495 .   I s  i t  cor rec t  tha t  a t  paragraph  1 .2 .4  the20

commencement  da te  wh ich  wou ld  be  the  commencement  da te  o f  th i s

par t i cu la r  ag reemen t  means  12  December  2014?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  cor rec t  Cha i r.

ADV VERUS CHKA S EPTEMBER : And  is  i t  co r rec t  tha t  tha t  i s  the  same
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da te  o f  the  documen t  we  have j us t  p rev ious ly  re fe r red  to  wh i ch  was the

Homix  l e t te r  to  Mr  Sun i l  Josh i?

MR GERHARDUS JOHAN NES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  cor rec t  i t  i s  the  same da te .

ADV VERUSCHKA SEPTEMBER : I f  I  can  then  ask  you  to  tu rn  to  page

496  a t  wh i ch  parag raph 4  documents  consu l tancy serv ices .   As  a  shor t

paragraph the  4 .1  reads :

“Tha t  the  consu l tan t  unde r ta kes  to  fac i l i t a te  the

success fu l  conc lus ion  o f  the  asse ts  sa le  re fe r red  to

in  the  Mas te r  Serv i ces Ag reemen t  conc luded  between10

Neo te l  and  Transne t  SOC L imi ted . ”

4 .2

“For  the  purposes  o f  th i s  agreement  cus tomer  means

Transnet  SOC L imi ted  pro jec t  means  the  su ccess fu l

conc lus ion  and  s igna ture  o f  the  asse ts  sa le  fo rming

par t  o f  the  MSA conc luded  be tween  Neo te l  and

Transnet  SOC L imi ted . ”

And on  the  next  page :

“Neote l  represen ta t i ve  means  Franco i s  Van  Der

Merwe. ”20

Do you have  any  obse rva t ion  tha t  you  can make i n  re la t i on  to  the

serv i ces tha t  we re  cont rac ted  in  th is  agreemen t?

MR GERHARDUS JOHANNES JOCOBUS VAN DE R WESTHUIZEN : The

agreemen t  seems to  be  a  repe t i t i on  p re t t y  much  o f  tha t  l e t te r.   So  my

commentary  wou ld  be  very  s imi la r  Cha i r  tha t  an  agreemen t  s igned
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be tween  the  par t ies  on  12  December  to  ge t  to  Transne t  and  Neo te l  to

agree to  a  R1.8  b i l l i on  cont rac t  tha t  we have been nego t ia t ing  fo r

mon ths on  end .   I  fa i l  to  unders tand  wha t  va lue  Homix  cou ld  poss ib l y

have  added.

ADV VERUSCHKA S EPTEMBER : The  word  asset  sa l e  in  paragraph  4 .1

on  page  496  o f  th is  document  i n  you r  unders tand ing  wha t  wou ld  asse t

sa le  re fe r  to?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Chai r  my unders tand ing  i t  wou ld  re fe r  to  the  buyback o f  asse ts  tha t  we

have  d i scussed a t  l eng th  th is  mo rn ing  as  we l l .10

ADV VERUSCHKA SEPTEMBER : And  tha t  i s  the  very  buyback – the

asse t  buyback  sor ry  wh ich  fo rms pa r t  o f  the  2014  MSA ag reemen t  tha t

you  were  invo l ved  in  negot i a t i ng?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  cor rec t .

ADV VERUSCHKA S EPTEMBER : I f  I  can  then  take  you  to  page 497

paragraph 6 .   Parag raph 6 .1  documen ts  the  de ta i l  o f – no t  6 .1  so r ry.

Pa rag raph  6  documen ts  the  de ta i l  o f  fees  tha t  wou ld  be  payab le  i n

re la t ion  to  the  serv ices  tha t  a re  con t rac ted  under  th is  agreemen t . To

unders tand the  dep th  o f  the  consequence  o f  th is  agreemen t  i t  i s20

necessary  tha t  we dea l  w i th  the  de ta i l  o f  fees  tha t  were  in  fac t

con t rac ted  unde r  th is  agreement .   A t  paragraph  6 .1 .1  i t  reco rds:

“Tha t  fo r  the  success fu l  imp lemen ta t ion  and f ina l i sa t i on  o f  an

opera t iona l  ag reement  re la t ing  to  the  fu tu re  main tenance ,  i nsu rance

and  ope ra t ing  o f  the  asse ts  bough t  by  Transne t  f rom Neote l  a  fu l l  and
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once  o f f  fee – once o f  fee  o f  R25  m i l l i on  payab le  30  days  a f te r

s igna ture  o f  the  ope ra t i ona l  ag reemen t  be tween  Ne o te l  and  Transnet

SOC L imi ted  cu r ren t l y  an t i c i pa ted  fo r  18  March  2015 or  any o ther  l a te r

da te  ag reed  by  the  Neo te l  and Transnet  SOC L imi ted .   The  fees

con templa ted  in  6 .1  above  a re  exc lud ing  VAT. ”

I f  we can pause  the re  fo r  a  second?   Are  you  aware  o f  wha t opera t iona l

agreemen t  be tween Neo te l  and  Transne t  i s  re fe r red  to  in  pa rag raph – in

the  parag raph  tha t  has  jus t  been read?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Chai r  my  on l y  assumpt ion  cou ld  be  tha t  i t  has  to  be  the  Master10

Serv i ces  Ag reemen t  be tween Transne t  and Neo te l .

ADV VERUSCHKA SEPTEMBER : And  the  R25 mi l l i on  tha t  i s  the  once

off  fee  in  once  aga in  cons is ten t  w i th  the  le t te r  o f  Homix  sent  to  Mr

Sun i l  Josh i  da ted  12  December  2014 ,  i s  tha t  cor rec t?

MR GERHARDUS JOHANNES JOCOBUS VAN DE R WESTH UIZEN: I t

appears  tha t  way  Cha i r  yes .

ADV VERUSCHKA SEPTEMBER : At  paragraph  6 .3  on  page  498  the

agreemen t  acco rd ing  to  th is  cont rac t  con t inues  to  reco rd  tha t  c lause  6

is  a – a t – pa rdon me – towards  the – le t  me  jus t  read  the  fu l l  one .

“No tab ly  the  fees re fer red  to  above  in  th i s  c lause 620

i s  success  fee  commiss ion  payab le  because o f  the

ass is tance  and exper t i se  prov ided  by  consu l tan t

enab l ing  Neote l  to  success fu l l y  c lose  the  p ro jec t

wh ich  p ro jec t  i s  cu r ren t l y  agreed  to  be  l os t  bus iness

as  con f i rmed  by  bo th Neote l  and Transne t  SOC
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L imi ted . ”

Can  you  p lease…

CHAIRPERSON :   I  am t ry i ng  to  l ook  where  you  are  read ing  a t  page

498 .

ADV VERUSCHKA S EPTEMBER : At  paragraph  6 .3  Cha i r.

CHAIRPERSON :   Oh okay  thank  you .

ADV VERUSCHKA S EPTEMBER : Do you  have  any  comment  to tha t  Mr

Van  Der  Wes thu izen?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Chai r  aga in  I  wou ld  l i ke  to  unders tand  who  f rom Transnet  they  wou ld10

have  engaged  because  they  do  s ta te  tha t  we  concu r red  tha t  th i s  was

los t  bus iness  and l i ke  I  have  s ta ted  be fo r e  Transne t  d id  no t  have an

op t ion  bu t  to  con t rac t  w i th  Neo te l  a t  th is  s tage .

CHAIRPERSON :   Bu t  d id  you  a l ready  say  tha t  to  the  ex ten t  tha t  they

and  now I  am ta lk i ng  abou t  Homix  ta l k  abou t  a  bus iness  tha t  was l os t

tha t  th i s  was  a  los t  bus iness  as  con f i rmed by  bo th  Neo te l  and  Transnet

SOC L imi ted .

1 . Wha t  i s  your  comment  on  the  concep t  o f  a  l os t  bus iness  number

1 .

2 . And  the  quest i on  o f  whe ther  th i s  had  been  con f i rmed  to  be  the20

pos i t ion  by  Transne t  as  we l l?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Chai r  so  i t  appears  tha t  these documen ts  re la te  to  the  Mas te r  Serv ices

Agreemen t  and  the  asset  buyback  be tween Transnet  and  Neo te l .   Now I

mean  los t  bus iness  i n  my mind wou ld  imp ly  tha t  the  par t ies  a re  no t  ab le
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to  reach  agreemen t  and  bo th  par t ies  have conf i rme d we  are  no t  go ing

to  ge t  there .

CHAIRPERSON :   Yes .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : We

are  go ing  to  wa lk  away.

CHAIRPERSON :   Yes .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  los t  bus iness .

CHAIRPERSON :   Ja .

MR GERHARDUS JO HANNES JOCOBUS VAN DE R WESTHUIZEN : At10

l eas t  my  in te rp re ta t ion  thereo f .

CHAIRPERSON :   Yes .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

L ike  I  have  a r t i cu la ted  be fore  tha t  was  no t  an  op t i on  fo r  Transne t .   We

cou ld  no t .   We  were  fu l l y  dependen t .   We  w ere  a  cap t i ve  c l ien t .

CHAIRPERSON :   Yes .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : So

that  i s  why  i t  i s  a l so  s t range  I  th ink  they have  taken  a  b i t  o f  poe t i c

l i cence  here  to  be  b lun t  in  s ta t i ng  tha t  th is  was  con f i rmed  by  bo th

Neo te l  and  Transne t . L i ke  I  sa id  i t  wou ld  have  been  nonsens ica l  fo r20

anyone f rom Transne t  to  conf i rm tha t  th i s  i s  l os t  bus iness .

CHAIRPERSON :   So  i s  your  ev idence  tha t :

1 . You never  had any  engagemen t  w i th  Homix  and there fore  never

sa id  to  them th i s  was  los t  bus iness?

2. You do  no t be l i eve  anybody f rom Transne t  cou ld  genu ine ly  have
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sa id  th i s  was a  l os t  bus iness i n  the  l i gh t  o f  wha t  you have

a l ready sa id  namely  Transne t  cou ld  no t  a f fo rd  no t  to  reach

agreemen t  w i th  Neo te l  on  th i s  i ssue.   As  I  unders tand  your

ev idence  because  o f  the  co nsequences  tha t  wou ld  fo l l ow.

3 . Even  i f  the re  was  somebody  f rom Transne t  who  unbeknown  to

you  sa id  to  Homix  th i s  i s  los t  bus iness do  you  say  tha t  they cou ld

no t  have  be l ieved  tha t  to  be  t rue?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Chai r  I  wou ld  say co r rec t  on  a l l  th ree  po in ts  yes.

CHAIRPERSON :   Yes .   Okay.   Thank  you .10

ADV VERUS CHKA SEPTEMBER : Impor tan t  to  the  da te  tha t  i s

men t ioned  in  the  nex t  sub -parag raph  6 .4  reads :

“Tha t  fo r  the  avo idance  fo r  doub t  wha tsoever

sa t i s fac to ry  per fo rmance  o f  a  consu l tancy  serv i ces

sha l l  be  ev idenced  by  the  fo l low ing : ”

6 .4 .1

“Successfu l  conc lus ion  and  s ignature  o f  an

agreemen t  g i ven e f fec t  to  the  sa le  o f  asse ts  as

con templa ted  in  the  Mas te r  Serv ices  Ag reemen t

conc luded be tween  Neo te l  and  Transnet  SOC on  o r20

be fore  19 December  2014”

And 6 .4 .2

“Conf i rma t ion  and  agreemen t  o f  re la ted  asset  sa le

and  the  conc lus ion  o f  an  opera t i ona l  ag reemen t  in

th i s  regard  by  no  la te r  than  18  March  2015 . ”



27 MAY 2019 – DAY 99

Page 122 of 176

Are you aware  o f  when  the  MSA was  f i na l l y  s igned?

MR GERHARDUS JOHANNES JOCOBUS VAN DE R WESTHUIZEN: I

am Cha i r.   The  f i na l  Mas ter  Serv ices Ag reemen t  was  s igned  by

Transnet  on  the  15  December  2014  and  coun ter  s igned  by  Neo te l  on  the

19  December  2014 .

CHAIRPERSON :   Was i t  15  December  2014 fo r  Transnet  and 19  fo r

Neo te l – 19  December  2014?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  cor rec t  Cha i r.

CHAIRPERSON :   Okay  thank  you .10

ADV VERUSCHKA SEPTEMBER : In  e f fec t  the  success fu l  conc lus ion  i s

re la t i ve  to  the  da te  o f  the  MSA wh ich  was in  fac t  f ina l l y  s igned on the

19  December  2014?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  cor rec t  Cha i r.

ADV VERUSCHKA S EPTEMBER : And  i f  I  cou ld  then  ask  you …

CHAIRPERSON :   I  am so r ry  I  am look ing  fo r  Transne t ’s  s igna ture?   I

see  Neo te l ’s  one a t  504  i s  tha t  the  r i gh t  page  fo r  tha t?

ADV VERUSCHKA S EPTEMBER : No Cha i r

CHAIRPERSON :   I t  i s  no t .20

ADV VERUS CHKA S EPTEMBER : This  i s  an  ag reemen t  be tween Neo te l

and  Homix .

CHAIRPERSON :   Oh  ja  bu t  I  am hav ing  mine  bo th .   Th i s  agreemen t

re la tes  to  the  one tha t  he  i s  ta l k ing  abou t?

ADV VERUSCHKA S E PTEMBER: Yes .
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CHAIRPERSON :   Okay so  the  o ther  one was s igned  on  d i f fe ren t  da tes

by Transne t  and  Neo te l .   Transne t  14  December  2014 ,  Neo te l  19

December  2014 .   Then tha t  i s  wha t  you  w i l l  s t i l l  be  coming to  in  due

cou rse ,  th i s  one?   Okay.

ADV VERUSCHKA S EPTE MBER: Now may  be a  prudent  t ime .

CHAIRPERSON :   Ja .

ADV VERUSCHKA S EPTEMBER : To  hand up  the  …

CHAIRPERSON :   Okay.

ADV VERUSCHKA S EPTEMBER : MSA tha t  was  conc luded.

CHAIRPERSON :   Bu t  the  one  tha t  fo r  Transne t  and  Neo te l  i s – a re  you10

go ing  to  tha t  one  o r have  we  dea l t  w i th  tha t  one?

ADV VERUSCHKA S EPTEMBER : Between …

CHAIRPERSON :   Fo r  Transne t  and  Neo te l?

ADV VERUSCHKA S EPTEMBER : Tha t  i s  the  agreemen t .

CHAIRPERSON :   The  agreement?   Tha t  i s  wha t  you  a re  coming to?

ADV VERUSCHKA S EPTEMBER : I  am wan t ing  to hand  up  now.

CHAIRPERSON :   Okay.

ADV VERUSCHKA SEPTEMBER : In  fac t  Cha i r  th i s  i s  ac tua l l y  a

supp lemen ta ry  s ta temen t  wh ich  accoun ts  fo r  d i f fe ren t  e r ro rs  in  the

or ig ina l  s ta tement .   Bu t  impor tan t l y  i t  a t taches  a  copy  o f  the  2014  MSA20

agreemen t  tha t  th i s  w i tness  i s  now re fer r i ng  to .

CHAIRPERSON :   The  leve r  a rch  f i l e  con ta in ing  the  supp lemen ta ry

s ta tement  o f  Mr  Van Der  Wes thu izen the  w i tness cur ren t l y  on  the

wi tness  s tand  w i l l  be  marked  Exh ib i t  BB7[c ] .

ADV VERUSCHKA S EPTEMBER : As i t  p l eases Cha i r.
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CHAIRPERSO N :   Thank  you .

ADV VERUSCHKA S EPTEMBER : In  answer  to  your  ques t ion  Cha i r  i f

we cou ld  tu rn  to  page 78 o f  the  bund le  and a  copy w i l l  be  handed to  the

wi tness  now.

CHAIRPERSON :   170?

ADV VERUSCHKA S EPTEMBER : 178.

CHAIRPERSON :   Yes .

ADV VERUSCHKA S EPTEMBER : Mr  Van  Der  Westhu i zen  th rough  you

th i s  i s  in  fac t  the  s igna ture  page  fo r  the  2014  SMA and  buyback

agreemen t .10

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  cor rec t  Cha i r.

ADV VERUS CHKA S EPTEMBER : And  a re  these the  da tes  tha t  you

in fo rmed  in you r  ev idence  wh ich  was  tha t  Transne t  s i gned  th i s

agreemen t  on  the  15  December  2014  and  the  19  December  2014  th i s

agreemen t  was s igned by  Neo te l?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  cor rec t .

CHAIRPERSON :   I  th ink  when  I  was  c la r i f y i ng  the  da tes  w i th  you I  sa id

14  December.   I  see  here  i t  i s  15  December  so…20

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : No

i t  i s  f i ne .

CHAIRPERSON :   You  migh t  no t  have  heard  tha t  I  go t  the  da te  wrong .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : Ja I

thought  you sa id  15  December  Cha i r.
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CHAIRPERSON :   Ja  okay.

MR GERHARDUS JOHANNES JOCOBUS VAN DE R WESTHUIZEN : Yes

i t  i s  the  15h .

CHAIRPERSON :   The  cor rec t  da te  i s  15?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  cor rec t  Cha i r.

CHAIRPERSON :   Ja .

ADV VERUSCHKA S EPTEMBER : I f  we can  then  wh i l s t  s t i l l  i n  th is

supp lemen ta ry  bund le  i f  I  cou ld  ask  you  to  go  to  page 56 .   Paragraph

25 .   I s  i t  cor rec t  tha t  th is  agreemen t  regu la tes  a t  l eas t  the  asset  take10

back  wh ich  we  have been re fe r r ing  to  as  t he  asset  buyback?

MR GERHARDUS JOHANNES JOCOBUS VAN DE R WESTHUIZEN : I t

does  Cha i r.

ADV VERUSCHKA SEPTEMBER : And  so  in  e f fec t  on  the  very  day  tha t

the  MSA was  s igned  by  the  con t rac t ing  par t i es  o f  Transnet  and Neote l

th i s  very  ag reemen t  be tween  Homix  and N eo te l  was  s imi la r l y  s igned?

No  I  am ge t t i ng  my  dates  wrong .

MR GERHARDUS JOHANNES JOCOBUS VAN DE R WESTHUIZEN : Yes

so  Cha i r  I  th ink  one  o f  the  success  fac to rs .

ADV VERUSCHKA S EPTEMBER : Sor ry  i t  i s  2015.20

CHAIRPERSON :   Ja .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Refers  to  the  same date  yes .

CHAIRPERSON :   Yes .

ADV VERUSCHKA S EPTEMBER : Sor ry  I  am ge t t i ng  my  da tes  wrong .
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CHAIRPERSON :   I  th ink  you  wan t  to  say  i s  i t  cor rec t  tha t  on  the  day on

which  one  o f  the  pa r t ies  o r  ra ther  Neote l  s igned  the  Maste r  Se rv i ces

Agreemen t  w i th  Transne t  namely  the  19  December  i s  the  same day  on

which  i t  s igned an agreemen t  w i th  Homix?   I f  you  l ook a t  the  o the r

agreemen t .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Chai r  I  th ink…

CHAIRPERSON :   O f  Homix  and – or  d id I  mix  someth ing – d id  I  mix  up

someth ing  as  we l l?   D id  no t  Homix

ADV VERUSCHKA S EPTEMBER : Chai r.10

CHAIRPERSON :   I  am sor ry.   I  am sor ry.   D id  Homix  no t  and Neo te l  o r

ra the r – ja  d id  one  o f  the  par t ies  be tween Homix  and Neote l  no t  s ign

the  agreemen t  be twe en  Homix  and  Neo te l  on  the  19  December  2014?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Chai r  no  so  the  co r respondence  between them,  the  le t te r  and the

document  i f  I  am no t  mis taken  was  on  the  12  December  the  day  be fore

we  f i na l i sed  the  Mas ter  Serv ices  Agreement .

CHAIRPERSON :   Hm.

MR GERHARDUS JOHANNES JOCOBUS VAN DE R WESTHUIZEN : I t  i s

pecu l ia r  tha t  the  success  fac to r  in  th is  documen t  be tween them re fers20

exac t l y  to  the  da te  when  the  MSA was  ac tua l l y  s igned .

CHAIRPERSON :   Hm.

MR GERHARDUS JOHANNES J OCOBUS VAN DER WESTHUIZEN : And

I  th ink  we  w i l l  ge t  to  i t  i n  a  second  bu t  th i s  document  was  ac tua l l y

s igned – the  con t rac t  be tween  Neo te l  and  Homix  was  ac tua l l y  s igned i n
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February  o f  2015 .

CHAIRPERSON :   Oh.

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : A

month  o r  two  a f te r  the  conc lus ion  o f  the  MSA bu t  the  commencement

da te  in  the  agreemen t  i s  12  December  2014.

CHAIRPERSON :   Oh okay.

ADV VERUSCHKA S EPTEMBER : Yes .

CHAIRPERSON :   Ja  take  i t  fu r the r.

ADV VERUS CHKA SEPTEMBER : So in  the – in  the  resu l t  the ve ry

agreemen t  be tween  Homix  and Neote l  was s igned long  a f te r  the  MSA10

tha t  tha t  agreement  sought  to  regu la te  was i n  fac t  s igned?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  cor rec t  Cha i r.

ADV VERUSCHKA S EPTEMBER : Okay.

CHAIRPERSON :   I  j u s t  wan t  to  make su re .   That  I  have go t  th i s – now

the agreemen t  be tween  Homix  and  Neo te l  i s  a t  494  i s  tha t  r i gh t?

ADV VERUSCHKA S EPTEMBER : The  f i rs t  ag reemen t  Cha i r.

CHAIRPERSON :   Hm.

ADV VERUSCHKA S EPTEMBER : The  f i rs t  ag reemen t .

CHAIRPERSON :   The  f i rs t – we l l  tha t  i s  …20

ADV VERUSCHKA S EPTEMBER : We wi l l  s t i l l  ge t  to  the  nex t  one .

CHAIRPERSON :   Oh tha t  i s  19  February  no t  19  December.

ADV VERUSCHKA S EPTEMBER : Yes .

CHAIRPERSON :   So  i t  i s  the – about  two  mon ths l a te r?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WE STHUIZEN:
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Tha t  i s  cor rec t  Cha i r.

CHAIRPERSON :   Oh tha t  i s  the  po in t  you  were  mak ing?

MR GERHARDUS JOHANNES JOCOBUS VAN DE R WESTHUIZEN : Yes

Chai r.

CHAIRPERSON :   Fo r  some reason  I  though t  tha t  i t  was  19  December.

And then i f  you  go  back to  tha t  l e t te r  o f 12  December – or  be fore  we go

there  i s  there  a  c lause  tha t  they  pu t  i n  in  th i s  ag reemen t  be tween

Neo te l  and Homix  to  the – okay  le t  me  see .   Oh  j a  th is  i s  the  da te – th i s

is  what  I  am look ing  fo r.   I  th ink  you  d id  re fe r  to  i t  ea r l ie r  on  namely

c lause  1 .2 .4 the  commencement  da te .10

ADV VERUSCHKA S EPTEMBER : Yes  Cha i r.

CHAIRPERSON :   Wh ich  says the  commencemen t  da te  i s  12  December

2014 no tw i ths tand ing  the  da te  tha t  th is  ag reemen t  i s  s igned by  the

par t ies  s i gn ing  l as t  i n  t ime .

ADV VERUSCHKA S EPTEMBER : Yes  Cha i r.

CHAIRPERSON :   So – so  they are  e f fec t i ve l y  say ing  we may  no t  have

had  an ag reemen t  on  the  12  December  bu t  as  long  as  there  i s  a

s igna ture  o f  the  ag reement  tha t  happens  la te r  you mus t  t rea t  us  as  i f

we  d id  have  an  agreemen t  on  the  12  December.

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :20

Tha t  i s  wha t  i s  appears  l i ke  Cha i r  yes .

CHAIRPERSON :   Ja .   Okay.   And  tha t  le t te r  o f  the  12  December  wha t –

where  was  i t  aga in?

ADV VERUSCHKA S EPTEMBER : Tha t  i s  page 159.

CHAIRPERSON :   159 .
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ADV VERUSCHKA S EPTEMBER : I  mean  sor ry  519  sor ry.

CHAIRPERSON :   519 .   I  j us t  wan t  to – Ja  okay.

ADV VERUS CHKA S EPTEMBER : I f  we cou ld  then l ook a t  same bund le

which  i s  BB7[b ]  and  tu rn  to  page  507 .   Are  you  there  Mr  Van  Der

Wes thu izen?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WEST HUIZEN: I

am,  I  am Cha i r.

ADV VERUSCHKA SEPTEMBER : This – th i s – th is  documen t  appears

to  be  ano ther  bus iness – new bus iness  consu l tancy  agreemen t  be tween

Neo te l  PTY LTD and Homix  PTY LTD,  i s  tha t  cor rec t?10

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  cor rec t  Cha i r.

ADV VERUSCHKA S EPTEMBER : Do you  once  aga in  have  any  persona l

knowledge o f  th i s  documen t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Chai r  the  f i r s t  t ime  I  became aware  o f  th is  documen t  was  when  the

inves t iga tor  shared  i t w i th  me .

ADV VERUSCHKA S EPTEMBER: I f  I  can  ask  you  to  tu rn  to  page  517

of  the  same bund le .   I t  i s  the  s ignature  page .   Whi ls t  the re  i s  no  da te

for  the  s igna tu re  o f  Homix  the  da te  tha t  appears  fo r  the  s igna ture  o f20

Neo te l  i s  once  aga in  19 February 2015 .   Is tha t  cor rec t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t  Cha i r.

ADV VERUSCHKA S EPTEMBER: And  then  i f  I  cou ld  ask  you  to  go  to

page 508  and once aga in  a t  paragraph 1 .2 .4  the  commencemen t  da te  o f
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th i s  agreemen t  i s  recorded as  12 December 2014 wh ich  i s  no  d i f fe ren t

to  the  p rev ious  agreemen t .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Cor rec t .

CHAIRPERSON: Did  the  f i rs t  agreemen t  be tween  Neo te l  and Homix

have  the  s ignature  o f  Homix?   Wha t  page  was i t  aga in?

ADV VERUSCHKA S EPTEMBER: Page  504 .   Homix  cer ta in l y  s igned

the agreemen t .

CHAIRPERSON: Both  par t ies  s i gned?

ADV VERUSCHKA S EPTEMBER: Yes  Cha i r  bu t  Homix  d id  no t  in fo rm o f10

the  da te  o f  s i gna ture .

CHAIRPERSON: The da te  was  no t  inc luded .   So  i n  bo th  agreements

there  was no  d a te  o f  s igna ture  …

ADV VERUSCHKA S EPTEMBER: Yes  Cha i r.

CHAIRPERSON: But  a re – are  the  two  documen ts  d i f fe ren t?

ADV VERUSCHKA S EPTEMBER: Yes  Cha i r.

CHAIRPERSON: Oh,  okay  bu t  do  they  have  the  same da te  fo r  Neote l

fo r  s igna ture?

ADV VERUSCHKA S EPTEMBER: Yes  Cha i r.

CHAIRPERSON: Oh.20

ADV VERUSCHKA S EPTEMBER: There  were  two  ag reemen ts  tha t

appear  to  have been  s igned  …

CHAIRPERSON: On the  …

ADV VERUSCHKA S EPTEMBER: On exact l y  the  same date .

CHAIRPERSON: Same day j a .
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ADV VERUSCHKA S EPTEMBER: At  leas t  by  Neote l  …

CHAIRPERSON: Ja , j a .

ADV VERUSCHKA S EPTEMBER: And  tha t  was  19 Februa ry 2015 .

CHAIRPERSON: Yes ,  okay.

ADV VERUSCHKA S EPTEMBER: The se rv ices  however  con t rac ted  was

somewhat  d i f fe ren t .

CHAIRPERSON: The  serv ices?

ADV VERUSCHKA S EPTEMBER: Yes  Cha i r.

CHAIRPERSON: Oh,  okay.

ADV VERUSCHKA S EPTEMBER: And  so  to  tha t  end  i f  I  cou ld  ask  you10

to  go  to  page  509  p lease  Mr van der Wes thu izen  a t  parag raph 4  the

consu l tancy  serv i ces  are  recorded  to  be  tha t :

“The  consu l tan t  ag rees  to  unde r take  to  ana lyse  the

requ i remen ts  o f  bo th  Neo te l  and  Transne t  SOC to

f ind  a  workab le  so lu t ion  to  the  impasse in

negot i a t i ons  be tween Neote l  and Transnet  SOC in

regard  to  the i r  Mas te r  Se rv i ces  Ag reemen t . ”

Wha t  were  your  observa t ions i n  re la t ion  to  the  d i f fe rence  be tween the

consu l tancy  se rv i ces  con t rac ted  under  th i s  ag reement  and  the  prev ious

agreemen t  tha t  we  jus t  re fe r red  to  ear l ie r  be tween  Homix  and  Neo te l?20

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Chai r  i t  appears  as  i f  the  f i r s t  con t rac t  tha t  we looked  a t  ear l ie r  re l a tes

to  consu l t i ng  se rv i ces  fo r  the  asse t  buyback.   Whereas  i t  appears  the

second  agreement  re la tes  to  the  conc lus ion  o f  the  Mas ter  Se rv i ces

Agreemen t  be tween Transnet  and  Neo te l .
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ADV VERUSCHKA S EPTEMBER: And  to  tha t  end  on  page  510  p ro jec t

i s  de f ined  a t pa rag raph  B  a t  the  very  top  o f  the  page to  mean :

“The  success fu l  conc lus ion  and  s igna tu re  o f  the

asse t  sa le  fo rming  par t  o f  the  MSA conc luded

be tween  Neo te l  and Transnet  SOC L imi ted . ”

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t .

ADV VERUSCHKA S EPTEMBER: The – the  o ther  fundamen ta l

d i f fe rence  is  tha t  wh i ch  re la tes  to  fees .   To  th i s  end can I  ask  you  to  go

to  page  511  paragraph 6?   I t  i s  reco rded  a t  pa rag raph  6 .1  tha t :10

“For  sa t i s fac to ry  pe r fo rmance  o f  the  consu l tancy

serv i ces in  accordance  w i th  the  te rms  and

cond i t ions  o f  the  agreement  Neote l  sha l l  pay  to  the

consu l tan t  the  fees  as  fo l l ows :   6 .1 .1 ,  fo r  the

success fu l  conc lus ion  and  s igna ture  o f  the  Mas te r

Serv i ces Agreement  a  fee  o f  2  percen t  o f  the  va lue

of  the  con t rac t  wh ich  i s  cur ren t l y  a t  R1 .8  b i l l i on .

6 .1 .2 ,  the  fees contempla ted  i n  6 .1  above  are

exc lud ing  VAT. ”

6 .2  reads  tha t :20

“The  work  i s  to  be  car r i ed  on  a  pure  r i sk  bas i s  and

the  consu l tan t  sha l l  no t  b i l l  f o r  any  t ime  and

mater ia l  nor  any  ou t  o f  pocke t  expenses. ”

Wha t  i s  h igh l i gh ted  o f  no te  i n  i ta l i cs  i s  a t  paragraph  6 .3  wh ich  in fo rms

that :
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“No tab ly  the  fees  re fe r red  to  above  i n  C lause  6  i s

success fee  commiss ion  payab le  because o f  the

ass is tance  and  exper t i se  prov ided  by  consu l tan t

enab l ing  Neote l  to  success fu l l y  c l ose  the  Maste r

Serv i ces Agreement  cu r ren t l y  agreed  to  be  l os t

bus iness as  con f i rmed by  bo th  Neo te l  and  Transnet

SOC L imi ted  fo r  the  avo idance  o f  any  doubt

wha tsoever  sa t i s fac tory  per fo rmance  o f  the

consu l tancy  se rv i ces  sha l l  be  ev idenced  in  the

success fu l  conc lus ion  an d  s igna ture  o f  the  Mas te r10

Serv i ces  Ag reemen t  be tween  Neo te l  and Transne t

SOC. ”

How many  Master  Se rv i ces Agreements  were  conc luded  between Neote l

and Transne t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: Jus t

the  one  Cha i r.

ADV VERUSCHKA S EPTEMBER: So is  re fe rence  to  Master  Se rv i ces

Agreemen t  i n  th is  paragraph any  d i f fe ren t  to  the  Mas te r  Se rv i ces

Agreemen t  tha t  may  have  been con templa ted  under  the  f i r s t  Homix

Agreemen t?20

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: I t

does  no t  appear  tha t  way Ch a i r.

CHAIRPERSON: So you a re  ab le  to  say tha t  w i thout  any shade o f

doubt  anybody  who  says  there  was  a  s ta lema te  reached  or  dead lock

be tween  Neote l  and  Transnet  w i th  regard  to  i n  the  negot i a t ions  re la t ing
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to  th is  agreemen t  canno t  be  ta l k ing  the  t ru th?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Chai r  yes  we - we  had a  s ta lemate  where  we  d i sag reed on cer ta in

te rms  …

CHAIRPERSON: Ja .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: But

no t  to  the  ex ten t  tha t  I  be l ieve  e i the r  par ty  wou ld  have wa lked away

f rom th i s  ag reemen t .

CHAIRPERSON: Yes .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:10

Neo te l  was re l ian t  on  the  revenue  f rom Transne t  …

CHAIRPERSON: Yes .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: And

Transnet  was re l ian t  on  Neo te l  becau se  they  owned  ou r  assets .

CHAIRPERSON: Yes  bu t  wha t  you a re  ab le  to  say fo r  sure  i s  tha t  one ,

you  were  no t  con tac ted  in  anyway  and  you  d id  no t  have  any

communica t ion  o f  any k ind  w i th  Homix?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: Yes

Chai r  I  d id  no t .

CHAIRPERSON: And - and  f rom the  peop le  who  you  knew a t  Transne t20

to  be  i nvo lved  in  these  negot i a t i ons  the re  i s  no t  a  s i ng le  pe rson who

you  know - you  know to  have  been  con tac ted  by  Homix  or  to  have  had

any  contac t  w i th  them.   No t  to  say tha t  you are su re  tha t  nobody  was i n

con tac t  w i th  them but  you  do  no t  have  any  such knowledge?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:
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Tha t  i s  cor rec t  Cha i r.

CHAIRPERSON: And i t  wou ld  be  s t range as  fa r  as  you are  concerned

i f  somebody w i th in  Transnet  who w as in  the  negot i a t i on  team had  had

such  con tac t  w i th  Homix  w i thou t  you  be ing  aware  or  be ing  in fo rmed i n

the  l i gh t  o f  the  ro le  you  were  p lay ing  in  the  negot i a t i ons?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Abso lu te ly  Cha i r.

CHAIRPERSON: Okay.

ADV VERUSCHKA S EPTEMBER: I s  i t  cor rec t  then

Mr van der Wes thu izen tha t  accord ing  to  paragraph B on  page  510 th i s10

par t i cu la r  ag reemen t  inc ludes  bo th  the  asset  buyback  and  the  MSA?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: I t

does  appear  tha t  way  Cha i r  yes .

ADV VERUSCHKA S EPTEMBER: Okay.   Do you know wha t  2  percent

o f  1 .8  b i l l i on  ca lcu la tes  to?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: I

be l ieve  i t  ca l cu la tes  to  R36  mi l l i on  Cha i r.

ADV VERUSCHKA S EPTEMBER: To tha t  end  cou ld  I  ask  you to  then

turn  to  page  505  o f  the  same bund le?   What  appears  be fore  you

Mr van der Wes thu izen  i s  wha t  appears  to  be  a  tax  invo i ce  by  Homix  to20

Neo te l  da ted  2 January 2015 and  the  descr ip t ion  fo r  th i s – for  th i s

invo i ce  i s  fo r  Mas ter  Serv i ces Agreemen t  success fu l  conc lus ion

success  fee .   The  to ta l  be ing  R36  mi l l i on  wh ich  toge ther  w i th  VAT o f

5 040 000  mi l l i on  to ta ls  R41 040 000  mi l l i on .   Is  tha t  cor rec t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:
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Tha t  i s  cor rec t .

ADV VERUSCHKA S EPTEMBER: You  sa id  tha t  the  2  pe rcent  o f  1 .8

b i l l i on  ca lcu la tes  to  wha t  f i gu re?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: I

th ink  i t  i s  R36 mi l l i on  Cha i r.

ADV VERUSCHKA S EPTEMBER: And so  tha t  f igu re  wou ld  accord  w i th

th i s  amoun t  tha t  has been i nvo iced?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Yes .

ADV VERUSCHKA S EPTEMBER: Impor tan t l y  i t  i s  h igh l i gh ted  tha t  the10

da te  o f  th is  invo i ce  i s  2 January 2015 .   I s  tha t  co r rec t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t  Cha i r.

ADV VERUSCHKA S EPTEMBER: And so  the  da te  o f  invo i ce  precedes

the  da te  o f  the  conc lus ion  or  ra the r  the  s igna ture  o f  the  Homix – o f

bo th  Homix  agreements?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t .   Those da tes  were  19 November 2015 .

ADV VERUSCHKA S EPTEMBER: So to  summar i se  you  have a  mee t ing

or  ra ther  you  a t tend a  mee t ing  on  13 December 2014  a t  wh ich  you20

present  the  f ina l  d ra f t  o f  the  2014  MSA and  Buyback Ag reemen t  fo r

s igna ture?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t  Cha i r.

ADV VERUSCHKA S EPTEMBER: And  tha t  i s  a  meet i ng  tha t  i s  he ld  a t
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Neo te l ’s  Off i ces?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t .

ADV VERUSCHKA S EPTEMBER: Unbeknown to  you there  i s  a  le t te r

da ted  12 December 2014  by  Homix  to  Neo te l  wh ich  in fo rms  tha t  they

are  go ing  to  ass is t  in  f ina l i s ing  the  ve ry  p rocess  tha t  you  were  i nvo l ved

in  to  f ina l i se  on  presen ta t ion  o f  a  f ina l  MSA the  day  a f te r?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t  Cha i r.

ADV VERUSCHKA S EPTEMBER: Accord ing  to  the  da te  sequence i t10

was a l so  then tha t  on  12 December 2014  the  ve ry  agreements  tha t  were

s igned  on  19 Februa ry 2015  be tween  Homix  and  Neo te l  was  agreed  to

come in to  e f fec t  tha t  be ing  the  day  be fo re  you  have  th i s  agreemen t  to –

at  wh ich  you  presen t the  f ina l  MSA Agreemen t  fo r  s igna tu re?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t  Cha i r.

ADV VERUSCHKA S EPTEMBER: On 15 December 2014  Transne t  s igns

the  2014 MSA and  Buyback  Ag reemen t  wh ich  i s  then  counters igned by

Neo te l  on  19 December 2014?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:20

Cor rec t .

ADV VERUSCHKA S EPTEMBER: On 2 February 2015  an  invo i ce  i s

i ssued  by  Homix  to  Neo te l  fo r  the  sum o f  R36  mi l l i on  wh ich  i s  in  l i ne

wi th  a  l e t te r  tha t  i s  da ted  12 December  and  a  subsequen t  agreemen t

tha t  was  conc luded on 19 February 2015  between  Homix  and  Neo te l?
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MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: Jus t

on  cor rec t i on  advocate .   I  th ink  you  sa id  2 February.   I  th ink  i t  i s

2 January  you met .

ADV VERUSCHKA S EPTEMBER: Oops .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: But ,

cor rec t  i n  every th ing  e lse .

ADV VERUSCHKA S EPTEMBER: Thank  you  fo r  the  cor rec t ion .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Sure .

ADV VERUSCHKA S EPTEMBER: 2 January.10

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Yes .

ADV VERUSCHKA S EPTEMBER: And  then  i t  was  on ly  more  than  a

mon th  l a te r  on  19 February 2015 tha t  these agreements  be tween Homix

and  Neote l  the  one  wh ich  appears  to  regu la te  j us t  the  asset  buyback.

The o the r  wh i ch  appears  to  r egu la te  bo th  the  MSA and the  asse t

buyback are  s igned  o f f  by  bo th  Neo te l  and  Homix?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  incor rec t  Cha i r.

ADV VERUSCHKA S EPTEMBER: Okay.20

CHAIRPERSON: Who – who was in  you r – in  the  Transnet  nego t ia t ing

team tha t  you were  lead ing?   I  take  i t  you  were  the  l eader  o f  the

negot i a t i ng  team?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: Yes

Chai r.   So  the re  were  mul t ip le  peop le  inc luded  in  tha t  team.
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CHAIRPERSON: Ja .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Transnet  Procurement ,  Transne t  Supp ly  and  Deve lopment ,  ex te rna l

lega l ,  in te rna l  lega l  …

CHAIRPERSON: I  j us t  wan t  the  names  as  we l l  i f  you  a re  ab le  to

remember.

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Sure .   There  a re  qu i te  a  few peop le  Cha i r.   I t  was  more  than  10  f rom

wha t  I  reca l l .

CHAIRPERSON: Oh,  i s  tha t  so?10

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Yes .

CHAIRPERSON: But  you  can  remember  some names  and  no t  o thers?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Yes ,  yes ,  yes  Cha i r j a .   So  I  can  remember  …

CHAIRPERSON: Ok ay.   Ment i on  those  tha t – tha t  you  remember  i n

the i r  pos i t ions  i f  you  are  ab le  to .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Okay.   So  Cha i r  you  jus t  want  to  doub le  check .   You a re  spec i f i ca l l y

re fe r r ing  to  the  commerc ia l  s t ream and who was  pa r t  o f  those20

negot i a t i ons?

CHAIRPERSON: The  nego t ia t ions  re la t ing  to  th is  agreement .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Yes .

CHAIRPERSON: Yes .
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MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: So

there  were  two  teams – the  commerc ia l  team …

CHAIRPERSON: Oh,  yes .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: And

the techn ica l  team.

CHAIRPERSON: Yes .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: So

( in te rvenes) .

CHAIRPERSON: And  you  were  on  the  commerc ia l  team one?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:10

Tha t  i s  cor rec t  Cha i r.

CHAIRPERSON: Yes .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: So

i t  was myse l f .   I t  was a  gen t leman by  the  name o f  Macdona ld Malu leke

in  cha rge o f  P rocu remen t . Be l f ie (? )  f rom – I  canno t – h is  surname

escapes me – Bel f ie  f rom Supp ly  Deve lopmen t .   The ex te rna l  l ega l  was

Base tsana Moleba ts i .   The  in te rna l  lega l – h i s  name escapes  me now

as  we l l .   The re  was  an  ex terna l  consu l tan t  Bruce McLaren .   There  was

Jack Mat thews f rom Gar tner.   The re  was – I  th i nk – Clara  f rom Neo te l

the i r  l ega l  rep resenta t i ve .   The re  was  a  gen t leman by  the  name o f20

( ind i s t i nc t )  f rom Neote l  aga in .   F ranço is van der Merwe  f rom Neo te l .

Cha i r  and tha t  i s  who  I  can  reme mber.

CHAIRPERSON: Hm, j a okay.   No  tha t  i s  f ine .   Thank  you .

ADV VERUSCHKA S EPTEMBER: Okay.   Jus t  …

CHAIRPERSON: And a l l - and you con f i rm tha t  a l l  those who you  have
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ment ioned  and those whose  names you  canno t  remember  no  one  o f

them ever  ment i oned  to you  have – hav ing  had  any  con tac t  w i th  Homix?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: I

can  conf i rm tha t  Cha i r.

CHAIRPERSON: Thank  you .

ADV VERUSCHKA S EPTEMBER: Jus t  to  c l ose  the  t ime l ine  sequence

to  the  ex ten t  tha t  R36  mi l l i on  was  pa id  fo r  se rv ices  con t rac ted  on

12 February  in  re la t i on  to  se rv i ces  tha t  you  f ina l i sed  on  13 December –

sor ry – for  serv ices  con t rac ted  f rom Homix  on  12 December 2014 to  the

da te  on  wh ich  you de l i vered  the  f ina l  MSA fo r  s igna ture  wou ld  i t  be10

cor rec t  to  say tha t  R36  m i l l i on  wou ld  re la te  to  bu t  one  day  o f  work?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: I t

does  appear  tha t  way  Cha i r  yes .

CHAIRPERSON: But  you  make even  a  more  impor tan t  po in t  as  I

unders tand  i t  tha t  cer ta in l y  as  fa r  as  you  know the re  was  no  work

invo l v ing  Homix  and Transnet  …

ADV VERUSCHKA S EPTEMBER: Yes .

CHAIRPERSON: As fa r  as  you  a re  aware  and  none  o f  the  peop le  tha t

were  in  you r  nego t i a t ing  team ever  ment i oned hav ing  had any  contac t

w i th  Homix?20

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t  Cha i r.

CHAIRPERSON: Ja .

ADV VERUSCHKA S EPTEMBER: Ja ,  based  on  your  expe r ience what  i s

– i s  there  any  commerc ia l  sense  o f  these  agreemen ts  and  paymen ts
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made?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Chai r  i t  does  no t  make  any sense to  me.   I  fa i l  to  unde rs tand  wha t

va lue  Homix  cou ld  have  added  nor  who  they  engage  w i th  a t  Transnet

and  how they  cou ld  have  poss ib l y  earned  R36  mi l l i on  w i th – fo r  a  day ’s

wor th  o f  work .   So  i t  does  no t  make  sense .

CHAIRPERSON: For  no  work  a t  a l l  …

ADV VERUSCHKA S EPTEMBER: For  no  work .

CHAIRPERSON: As fa r  as  you  a re  conce rned .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: Yes10

tha t  i s  co r rec t  Cha i r.   No work  a t  a l l .

CHAIRPERSON: Yes .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: But

a l leged l y  some work .

CHAIRPERSON: Yes.   Now they were  to  ge t  tha t  money  f rom Neote l .

Is  i t  no t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  appears  the  way  they  were  pa id  yes .

CHAIRPERSON: Yes.   Wou ld  th is  mean tha t  Neo te l  i n  reach ing  an

agreemen t wi th – in  reach ing  an  ag reemen t  w i th  Transne t  may  have20

taken i n to  account  the  fac t  tha t  they might  have  to  pay  a  ce r ta in

amount  o f  money to  somebody  e l se?   In  o ther  wo rds tak ing  f rom the i r

own  money  and money tha t  wou ld  come to  them anyway.

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Chai r  i t  i s  poss ib le  yes  tha t  they cou ld  have .
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CHAIRPERSON: Hm.   So – so  the – the  fac t  o f  the  ma t te r  i s  s imp ly

tha t  Transnet  pa id – pa id – you know – a l l  the  money tha t  i t  was

supposed  to  pay  to  Neo te l  and  then  Neo te l may  have  then  taken pa r t  o f

tha t  and  pa id  i t  to – to  Homix?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: I t

does  appear  tha t  way  Cha i r  yes .

CHAIRPERSON: Yes.   To  the  ex ten t  tha t – to  the  ex ten t  tha t  Transnet

may  have been sa t i s f ied  tha t  the  amount ag reed  to  be tween you rse l f

and  Neo te l  was commensura te  and  appropr ia te  fo r  what  the  agreemen t

re la ted  to .   Transne t  cannot  compla in ,  can  i t – cou ld  no t  compla in ,10

cou ld  i t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Chai r  so  we were  no t  en t i re l y  ove r  the  moon  w i th  the  asse t  buyback

pr ice  no r  the  t rans i t i on  …

CHAIRPERSON: Yes .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: Fee

pr ice .

CHAIRPERSON: Yes .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: But

l i ke  I  have  t r ied  to  a r t i cu la te  be fore  w e  were  i n  a  pos i t ion  where  to  be20

f rank i f  Neo te l  cha rges  R250 mi l l i on  fo r  the  asse ts  ins tead o f  200

mi l l i on  we  p robab l y  wou ld  have s t i l l  pa id  i t .

CHAIRPERSON: Hm.

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: So I

canno t  comment  on  whe ther  Neo te l  in f la ted  the i r  p r i ce  …
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CHAIRPERSON: Yes .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: And

then  use  tha t  money to  pay  Homix  …

CHAIRPERSON: Yes .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: For

th i s  a l leged  serv i ce .

CHAIRPERSON: Yes,  yes.   Wel l  o bv ious ly  i f  the  amoun t  tha t  Neo te l

ins i s ted  Transnet  shou ld  pay  to  the  ex ten t  tha t  tha t  was an  appropr ia te

amount  hav ing  rega rd  to  wha t  was supposed  to  be  done in  te rms o f  the

agreemen t  then wha teve r  por t ion  o f  tha t  amoun t  they  may have  g iven to10

Homix  tha t i s  the i r  bus iness.   I s  i t  no t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Cor rec t  Cha i r.

CHAIRPERSON: I f  one  proceeds  f rom the  p remise  tha t  the  amount

agreed  to  be tween Transne t  and  Neo te l  was  an  app ropr ia te  amoun t .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Cor rec t  Cha i r.

CHAIRPERSON: So l i ke  i f  I  se l l  you – you know – a car  and  I  say  i t  i s

R100 000.   I f  i t  i s  wor th  se l l i ng  tha t  amoun t  and  you  buy  i t  fo r  tha t

amount  bu t  you then  g ive  par t  o f  tha t  to  somebody  e l se  then tha t  i s –20

tha t  i s  your  bus iness  w i th  the  o the r  pe rson .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t  Cha i r.

CHAIRPERSON: But  the  prob lem wou ld  ar i se  i f  I  have  in f l a ted  the

pr ice  tha t  I  have sa id  you mus t  pay because  I  now have to  pay
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somebody  e l se .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Cor rec t .

CHAIRPERSON: And tha t  i s  wha t  you  say  you  do  no t  know any th ing

about?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Cor rec t  Cha i r  because o f  the  techn ica l i t i es  …

CHAIRPERSON: Yes .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: And

the pos i t i on  Transne t  was  in  …10

CHAIRPERSON: Yes .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: We

fe l t  the  pr i ces  were  excess i ve .

CHAIRPERSON: Yes .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Whether they  were  in f la ted  to  pay  Homix  I  …

CHAIRPERSON: Yes .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: I  do

no t  know and  I  canno t  comment .

CHAIRPERSON: Ja ,  you  fe l t  they  were  excess i ve?20

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Yes .

CHAIRPERSO N: But  you  were  i n  a  vu lnerab le  pos i t i on .   You  cou ld  no t

a f fo rd  the  consequences o f  no t  reach ing  an  agreemen t  w i th  Neote l?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:
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Abso lu te ly  Cha i r.

CHAIRPERSON: Tha t  i s – tha t  was  you r  d i f f i cu l t y?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Cor rec t .

CHAIRPERSON: But  i f  you  had  an  a l te rna t i ve  you  cou ld  have  res i s ted

the – th i s – the  amount  tha t  Neo te l  wan ted?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: I

be l ieve  so  Cha i r.

CHAIRPERSON: Ja ,  okay.

ADV VERUSCHKA S EPTEMBER: Chai r – Cha i r  may  reca l l  tha t10

ev idence  has  been  l ed  be fore  th i s  Commiss ion  by  Mr Ian Sin ton  and  i t

was i n  tha t  ev idence  tha t  i t  was shown tha t  Homix  was  a  she l f  company

nominated  by  Mr Sa l im Essa  to  rece i ve  so  ca l led  fac i l i ta t ion  fe es  and

that  these fees  were  in  fac t  der i ved  f rom con t rac ts  awarded  by  Transnet

to  var i ous compan ies .   Cha i r  …

CHAIRPERSON: Okay.

ADV VERUSCHKA S EPTEMBER: Chai r  one add i t i ona l  po in t  to  men t ion

is  tha t  we  w i l l  i ndeed be  p resent i ng  a t  a  la te r  s tage  ev idence on  cash

f lows and par t i cu la r l y  the  ana l ys i s  o f  tha t  cash f low wh ich  wou ld  a l so

ta l k  to  the  f low  o f  funds  th rough  Homix  as  an  en t i ty  …20

CHAIRPERSON: Ja .

ADV VERUSCHKA S EPTEMBER: Which  was no t  rea l l y  an  opera t iona l

company  o f  any  sor t .

CHAIRPERSON: Yes, j a but  apar t  f rom tha t  i f ,  i f  your  ev idence  i s

cor rec t  tha t  there  was  rea l l y  no  s ta lema te  in  the  sense  tha t  bus iness  as
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the  agreemen t  says  was  los t .   I f – i f  one  accepts  tha t  tha t  never

happened  and i f  one accepts  tha t  Homix  never  fac i l i ta ted  any

agreemen t between  Transnet  and Neote l  then the  ques t ion  wou ld  ar i se

why  even  i f  th i s  was  Homix ’s  money  why  wou ld  i t  pay  so  much  money  to

somebody  e l se  who  d id  no t  do – fac i l i t a te  any  agreemen t .   I s  i t  no t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Abso lu te l y  Cha i r.   I t  i s  pecu l i a r.

CHAIRPERSON: And o f  course  i f  the  pos i t ion  i s  tha t  th is  was  jus t  a

she l l  company  then there  are  more  ques t i ons .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: Yes10

Chai r.

CHAIRPERSON: Because  you  do  no t  expec t  somebody  to  pay

somebody  such  a  lo t  o f  money  fo r  do ing  no th ing  and  in  te rms  o f  the

agreemen t  Homix  i s  supposed  to  have become en t i t l ed  to  tha t  money  by

v i r tue  o f  hav ing  successfu l l y  fac i l i ta ted  the  conc lus ion  o f  the  agreemen t

and  you  in  e f fec t  say  bu t  they  cou ld  no t  have fac i l i ta ted  tha t  agreemen t

wi thou t  ta lk i ng  to  Transne t  …

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  wha t  they  s ta te .

CHAIRPERSON: And – and  i f  they  ta l k  to  Transne t  they wou ld  have  to20

ta l k  to  the  nego t ia to rs  and  they  never  ta lked  to  the  l eader  o f  a t  l eas t

the  commerc ia l  pa r t  o f  the  de lega t ion .   I s  tha t  r i gh t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t  Cha i r.

CHAIRPERSON: Yes ,  okay.
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ADV VERUSCHKA S EPTEMBER: Thank  you  Cha i r.   Page  18 o f  your

s ta tement  s ta r ts  the  nex t  t ransact i on  tha t  you r  ev idence  dea l s  w i th  and

tha t  i s  the  2014  C isco  equ ipment  t ransac t ion .

CHAIRPERSON: So – I  am sor ry – jus t  to  round  o f f .   So  rea l l y  you r

ev idence  i n  rega rd  to  th is  i s  le t  us  somebody  come here  and te l l  us

wha t  they d id .   How they  d i d  the  fac i l i ta t i on  o f  th i s  ag reemen t  w i thou t

ta l k ing  to  one  o f  the  par t ies  ac tua l l y  the  par ty  tha t  was  supposed  to  pay

the  money – you know – to  Neote l .   O f  course  Neote l  wou ld  pay to

Homix  bu t  to  fac i l i ta te  an  agreemen t  be tween  two  pa r t i es  you  have  go t

to ta lk  to  bo th  pa r t i es .10

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Abso lu te ly  Cha i r.

CHAIRPERSON: I  may have missed  someth ing .   Wi th  rega rd  to  the

other  par t – you  were  on  the  commerc ia l  team.

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Stream.

CHAIRPERSON: The o the r – the  o ther  team do  you  know i f  they  ta l ked

to  them?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Chai r  aga in  I  cannot  s ta te  as  fac t .   I  have  no t  asked  eve ryone20

necessar i l y.

CHAIRPERSON: Yes .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  I  can  te l l  you  tha t  they  have  no t  d iscussed or  they d id  no t  engage .

CHAIRPERSON: Yes .
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MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Whoever  they  are  w i th  Yusu f Loonat  …

CHAIRPERSON: Ja .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Who was  the  techn ica l  lead .

CHAIRPERSON: But  they wou ld  no t  have – tha t  i s  Homix – wou ld  no t

have succeeded by  ta lk ing  to  one team f rom Transne t  and  no t  to  bo th .

Would  they?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Wel l  Cha i r  they  needed  the  Master  Se rv i ces  Ag reemen t  s i gned  …10

CHAIRPERSON: Yes .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: And

the techn i ca l  team – techn ica l  s t ream was not  in  charge o f  tha t .   The

commerc ia l  s t ream was .

CHAIRPERSON: Ja ,  you r  team was  in  cha rge o f  s i gn ing  tha t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Tha t  i s  cor rec t .

CHAIRPERSON: You  had  the  au tho r i t y?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: So I

had  the  au tho r i t y  to  ge t  i t  to  f ina l i sa t ion .20

CHAIRPERSON: Yes .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: To

ge t  i t  to  Mr Mole fe  fo r  s ign ing .

CHAIRPERSON: For  s i gn ing , j a .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:
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Yes .

CHAIRPERSON: But  in  te rms o f  f ina l i s ing  the  nego t ia t ions  you  had the

au tho r i t y?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: Yes

Chai r.

CHAIRPERSON: Once  they  were  f ina l i sed  and  they  were – there  was

an  ag reemen t  tha t  was  ready  to  be  s igned  you  wou ld  then  take  i t  to

Mr Mole fe  and  i f  he  was sa t i s f i ed  w i th  i t  he  wou ld  then s ign?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Cor rec t  Cha i r.10

CHAIRPERSON: Ja ,  thank you  and i t  wou ld  make sense  to – to

fac i l i t a te  o r  t r y  and  secure  the  agreemen t  o f  peop le  who do no t  have

the  au thor i ty  to  conc lude  the  negot i a t ions?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Cor rec t  Cha i r.

CHAIRPERSON: Ja ,  okay.

ADV VERUSCHKA S EPTEMBER: The 2014  C isco  equ ipmen t

t ransact i on  p lease  exp la in  the  backg round to  th i s  pa r t i cu la r  t ransact i on

to  the  Cha i r?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:20

Chai r  so we have – we  have  b r ie f l y  touched  on i t  bu t  in  essence  a f te r

the  dec is i on  by  Mr Mole fe  to  over tu rn  the  recommendat i on  to  award  the

ne twork  se rv i ces  tender  to  Neo te l  and  h im …

CHAIRPERSON: The  dec i s ion  hey no t  the  recommenda t ion  i s  i t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:
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Yes .   To – to  the  recommendat i on .   I  beg you r  pardon  Cha i r. Ja ,  so

when the  …

CHAIRPERSON: Decis ion?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: Ja ,

so  …

CHAIRPERSON: The  one  by  Ms Che t ty  o r  no  or  i t  i s  anothe r  one ?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: No

i t  i s  the  same one .   I t  i s  the  same one Cha i r.

CHAIRPERSON: Ja ,  okay.

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: So10

when Mr Mole fe  dec ided  to  ove r tu rn  tha t  dec i s ion  …

CHAIRPERSON: Yes .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Cor rec t l y  by  Ms Chet ty  tha t  mean t  tha t  we  wou ld  need  a  neu t ra l

t rans i t i on  and  tha t  mean t  tha t – wel l – so  e f fec t i ve l y  we me t  w i th  C isco ,

Neo te l ,  T-Systems and  Transne t  Managemen t  o r  ITC  Managemen t  and

we  came to  the  rea l i sa t ion  tha t  we  wou ld  have  to  p rocure  cer ta in

equ ipmen t  tha t  Neo te l  in fo rmed us  was  approach ing  end  o f  l i fe  and  end

of  suppor t  and  T-Systems as  pa r t  o f  the i r  tender  wou ld  have i nc luded i t .

So  we  engaged  w i th  T-Sys tems who  removed  i t  f rom the i r  t ende r  and20

the  pr i c ing  as  we l l  because  o f  tha t  exc lus i v i t y  con t rac t  w i th  Neo te l .

Con f i rmed  the  pr i c ing  w i th  Gar tner  tha t  the  pr i c ing  seemed  fa i r  and

fo l lowed the  governance Cha i r  to  ge t  those asse ts  acqu i red  wh ich

Transnet  wou ld  then own wh ich  was  e f fec t i v e l y  a  por t ion  o f  the

swi tches and rou te rs  in  the  campuses .   So  we j us t  fas t  t racked  tha t
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t ransact i on  e f fec t i ve l y  to  t rans i t i on  the  serv ices  in  essence.

ADV VERUSCHKA S EPTEMBER: What  was the  va lue  o f  equ ipmen t

tha t  you  need to  p rocure - tha t  Transne t  needed  to  p rocure?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Chai r  i f  I  r eca l l  co r rec t l y  i t  i s  R302 -odd mi l l i on .

ADV VERUSCHKA S EPTEMBER: I f  I  can  ask  you  to  go  to  Bund le  BB7B

page 5256 .   I t  i s  Annexu re  W2.

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Huh-uh.

ADV VERUSCHKA S EPTEMBER: Do you recogn ise  …?10

CHAIRPERSON: Did  you  say 525?

ADV VERUSCHKA S EPTEMBER: 525.   Do  you  recogn ise  th i s

memorandum da ted  21 Februa ry 2014?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: I  do

Cha i r.

ADV VERUSCHKA S EPTEMBER: Who i s  the  au thor  o f  th i s  documen t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN: I

was the  au thor  Cha i r.

ADV VERUSCHKA S EPTEMBER: In  pa ragraph  1  i s  i t  cor rec t  tha t  the

cor rec t  amoun t  wh ich  was  the  va lue  o f  the  equ ipmen t  to  be  procu red20

was 305  mi l l i on?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

Chai r  I  th ink  a t  tha t  po in t  we  were  s t i l l  f i na l i s ing  nego t ia t ions  bu t – so  i t

re fe rs  to  a  max imum va lue  o f  R305  …

ADV VERUSCHKA S EPTEMBER: Okay.
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MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN:

R305mi l l i on  yes.

ADV VERUSCHKA SEPTEMBER : Thank  you  fo r  the  c la r i t y.   P lease

con t i nue  to  ou t l ine  the  background  i n  re la t i on  to  th i s  par t i cu la r

t ransact i on .

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Chai r  I  th i nk  I  cap tured  i t  i n  the  d i sc uss ion  ear l ie r  tha t  we had  an

exc lus iv i t y  c lause  w i th  Neo te l  and as  a  resu l t  we  had  to  p rocure  th is

equ ipmen t  th rough  them,  we fe l t  tha t  i t  was  abso lu te l y  necessa ry  to  buy

i t  we l l  qu ick ly  to  ge t  the  t rans i t ion  done i n  a  shor t  t ime  o f  space .10

ADV VERUSCHKA SEPTEMBER: Okay and a t  page  529 o f  tha t  same

bund le  i s  i t  cor rec t  tha t  you r  s igna tu re  i s  da ted  21 /2 /2014 as – and  i t ’s

exac t l y  the  same fo r  the  o the r  s i gna to r ies  to  th is  documen t  wh ich  was

recommended  by  Mr  Yusuf  Loona t ,  Mr  Gary  Pe ter  and  app roved  by  M r

Ano j  S ingh  on  the  21 s t o f  February  2014?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Tha t ’s  co r rec t ,  I  th i nk  Mr  S ingh  wro te – i t ’s  a  dash  i f  no t  a  114 ,  tha t ’s

cor rec t ,  21  Feb rua ry  2014 by  the  par t i es .

CHAIRPERSON: He seems to  have  ind i ca ted  tha t he  s igned  i t  on  the

21 s t o f  Feb ruary,  114.   Okay  a l r igh t  yes .20

ADV VERUSCHKA SEPTEMBER : Did  you  seek  adv ice  f rom any

ex te rna l  serv i ce  prov ider  in  re la t ion  to  th i s  t ransac t ion?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN : I

d id  Cha i r,  so  I  approached  Gar tner  to  check  the  log ic  o f  wha t  we  were

p lann ing ,  whe ther  i t  made  sense  to  them as  a  techn ica l  exper t ,  we a lso
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checked the  pr i c ing  w i th  them to  see they  normal l y  have  da ta  bases

wi th  p r i c ing  j us t  to  check the  re levance and how good  or  bad  the

pr ic i ng  was .   I  th ink  l i ke  I  men t ioned  I  a lso  checked  w i th  T-Sys tems tha t

shou ld  we  buy these  asse ts  th rough  Neote l  tha t  they  w i l l  remove i t  f rom

the i r  tender  p r i c ing  so  tha t  we  wou ld  no t  have  to  pay  fo r  these asse ts

tw i ce .

ADV VERUSCHKA S EPTEMBER : Thank  you , and  so  a t  page  20  o f

you r  s ta tement ,  a t  paragraph 64,  f rom 64 .1  to  64 .3  you  record  the

adv i ce  tha t  you were  i n  fac t  g iven  by  Gar tne r  i n  o rde r  to  fu r ther  th i s

par t i cu la r  t ransac t ion .10

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Tha t ’s  co r rec t .

ADV VERUSCHKA SEPTEMBER : What  s teps  d id  you  then  take

fo l low ing  rece ip t  o f  such  adv ice?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Chai r  f rom what  I  can  reca l l  I  engaged  fu r the r,  Gar tner  was  o f  the  v iew

that  we  cou ld  po ten t i a l l y  ge t  a  s l igh t l y  be t te r  p r i ce  a l though  subsequen t

to  me send ing  the  i n fo rma t ion  to  Gar tne r  we ’ve  a l ready reduced the

pr ice .   I  fu r ther  engaged  d i rec t l y  w i th  C isco  to  see  i f  we can  ge t  tha t

pr i ce  down even fu r the r,  wh i ch  we cou ld  s l igh t l y  and I  then when we20

p laced  the  orde r,  I p l aced  the  order  as  you  w i l l  see  l a te r  Cha i r  I

requested  Neo te l  to  pass  tha t  fu r ther  d i scount  tha t  I  nego t i a ted  w i th

Cisco  on  to  Transne t .

ADV VERUS CHKA S EPTEMBER : And so  you r  engagement  was on l y

wi th  Neote l  and C isco?
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MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Tha t ’s  co r rec t .

ADV VERUSCHKA SEPTEMBER : I f  I  can  ask  you  to  tu rn  then  to  page

544  o f . . . ( i n te rven t ion)

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN : Jus t

to  be  100% accura te ,  and T-Sys tems to  ensure  tha t  they  reduce  the i r

p r i c i ng  Cha i r,  bu t  yes .

ADV VERUSCHKA SEPTEMBER : Thank  you ,  so  aga in  Bund le  BB7B,

page 544  wh ich  i s  the  second l as t  page  o f  th is  bund le .   There ’s  an

emai l  tha t  appears  i n  the  midd le  o f  th is  page  on  21  February  2014,  i t10

appears  tha t  you  had  sen t  an  emai l  t o  F ranco i s ,  who i s  Franco i s?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Chai r  Franco is  van  der  Merwe  was  the  Account  Execu t ive  f rom Neo te l

respons ib le  fo r  the  Transne t  account .

ADV VERUSCHKA S EPTEMBER : And  wha t  exact l y  i s  the  purpose  o f

th i s emai l ?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Chai r  the  focus  o f  the  emai l  i s  to  con f i rm tha t  Transnet  wou ld  l i ke  to

p lace  the  order  fo r  tha t  equ ipmen t  to  the  va lue  o f  R302 .7mi l l i on ,  there

was  some s l igh t  amendmen ts  made  to  some techn i ca l i t i es tha t  Mr20

Loona t  reques ted  so  I  j us t  made sure  tha t  they i nc luded  tha t  and then  I

a lso  i n  the  emai l  asked  Mr  van  der  Merwe  to  make  su re  tha t  the  fu r the r

d iscoun t  I  nego t ia ted  be  i nc luded  in  the  f ina l  p r i c ing ,  passed  on  to

Transnet .

ADV VERUS CHKA S EPTEMBER : Thank  you .   Page 539 o f  the  same
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bund le  the re ’s  an  emai l  f rom Homix  to  Franco i s  van  de r  Merwe a t

Neo te l ,  t i t l ed  Pro jec t  a t  Transne t  da ted  February  21 ,  Feb rua ry  2014 ,

11:46 ,  a re  you  fami l ia r  w i th  th is  document?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WEST HUIZEN:

Chai r  I  am,  i t  was  shared w i th  me  by the  inves t iga tors .

ADV VERUS CHKA SEPTEMBER : And  wha t  a re  you r  comments  in

re la t ion  to  th i s  documen t .

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Wel l  Cha i r  i t  seems qu i te  s t range to  me  aga in  tha t  Homix engaged w i th

Neo te l  on  the  day tha t  we  p laced  the  o rder,  so  they appear  to  be  qu i te10

good nego t ia to rs  and  they  ge t  th ings  done  qu ick ly  because  they engage

wi th  Neo te l  on  the  21 s t ,  wh ich  i s  the  same day  I  p l aced  the  o rde r  w i th

Neo te l ,  so  aga in  I  fa i l  to  und ers tand .

CHAIRPERSON: But  tha t  da te ,  the  da te  o f  tha t  emai l  i s  21  Feb  2014 .

ADV VERUSCHKA S EPTEMBER : Yes Cha i r.

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN : So

Chai r  i t ’s  the  same da te  tha t  the  memorandum by the  four  o r

recommended  and  approved  by the  four  s igna tures ,  mine  inc luded  and

i t ’s  the  same date  I  p laced  the  orde r  w i th  Neo te l .

CHAIRPERSON: Okay.20

ADV VERUSCHKA S EPTEMBER : I f  I  can  then  ask  you  to  tu rn  to  the

new supp lemen tary  bund le ,  the  second  l as t  page  wh ich  i s  page  179,

there  appears  to be . . . ( in te rven t ion)

CHAIRPERSON: 79?

ADV VERUS CHKA S EPTEMBER : 179,  i t ’s  the  second  las t  page o f  the
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supp lemen ta ry  bund le  Cha i r.

CHAIRPERSON: Mine goes ,  oh  okay,  I  found  i t .   Yes?

ADV VERUSCHKA SEPTEMBER : Tha t  appears  to  be  an  emai l  f rom

aga in  F ranco i s  van  de r  Merwe a t  Neo te l  on  Sa tu rday  the  22 n d o f

February  2014,  and  i t  i s  sent  to  Howicks  SA wi th  the  sub jec t  t i t l e

“Neote l  Acceptance  l e t te r ” ,  a re  you fami l i a r  w i th  th is  document?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN : I

am,  the  inves t iga to rs  sha red  i t  w i th  me  Cha i r  j a .

ADV VERUSCHKA S EPTEMBER : And  a t tached  to  th is  documen t  a t

page  180  there  appears  to  be  an  accep tance  le t te r  f rom Mr  Shanee l10

Joshe o f  Neote l  to  Mr  T Kahn  o f  Homix ,  the  l e t te r  reads ,  in  the  second

paragraph:

“We hereby conf i r m our  acceptance  in  p r i nc ip le  o f  the  proposa l

on  the  cond i t ions  s t ipu la ted  by  you  i n  parag raph  5  o f  the

proposa l ,  tha t  the  par t ies  en ter  in to  a  de ta i led  wr i t ten

agreemen t  pursuan t  to  the  proposa l  wh i ch  de ta i led  ag reement

wi l l  con ta in  the  te rms o f  the  propo sa l  and  incorpo ra te  o the r

commerc ia l  te rms  pe r t inen t  to  t ransact i ons o f  th is  na ture .   The

par t ies  sha l l  conc lude such  de ta i led  agreemen t  w i th in  four teen

days  o f  the  da te  o f  the  l e t te r.   The  enc los ing  emai l  ta lks20

spec i f i ca l l y  to  an  oppor tun i t y  to  work  toge t he r,  regard ing  an

oppor tun i t y  uncove red by  you rse lves  a t  Transne t  SOC.”

Wha t  a re  you obse rva t ions in  re la t ion  to  th is  emai l  and  the  a t tachmen t ,

in  contex t?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :
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Chai r  the  observa t ion  aga in  i s  i t ’s  odd  tha t ,  I  c an ’ t  unde rs tand  how

Homix  cou ld  have  i den t i f i ed  th i s  oppo r tun i ty  a t  Transnet ,  Neo te l  had  an

exc lus iv i t y  c l ause  in  the i r  agreement  so  I  can  on l y  buy  f rom Neote l ,  so  I

mean  they  were  i n  a  per fec t  pos i t ion  so  I ’m  not  su re  why  o r  how th i s

Homix  i dent i f ied  the oppor tun i t y  and  how Neo te l  wou ld  have  bene f i t ted .

They cou ld  jus t  s i t  back  and  wa i t ,  i f  we  have  to  buy  i t  we  have  to  buy  i t

f rom them,  so  i t ’s  unc lea r  wha t  va lue  Homix  wou ld  have  added,  number

one ,  and  number  two  Cha i r  i s  the  da te  o f  th is  emai l  i s  the  22 n d o f

February  2014 ,  you  wou ld  reca l l  a l l  the  cor respondence  we  d iscussed

be fore  was da ted  the  21 s t o f  Februa ry,  bu t  in  th i s  le t te r  o r  i n  th is  emai l10

Neo te l  s ta tes  p lease  f i nd  a t tached the  accep tance l e t te r  and  we  t rus t

we  w i l l  c l ose  the  bus iness soon ,  when in  fac t  the  day  be fore  I  have

a l ready p laced the  order  w i th  Neo te l ,  so  I  f i nd  tha t  s t range .

ADV VERUS CHKA SEPTEMBER : Okay,  i f  I  can  then ask you to  tu rn  to

page – what ’s  th is  now,  Bund le  BB7B,  page  541 .   Th i s  appears  to  be  a

le t te r  on  a  Homix  le t te rhead  a u thored  by  Mr  T Khan  dated  6  January

2014.

CHAIRPERSON: Yes .

ADV VERUS CHKA SEPTEMBER : This  l e t te r  reads a t  paragraph  one,

by  Mr  T Khan to  Neote l ,  once  aga in  fo r  the  a t ten t ion  o f  Mr  Franco i s  van20

der  Merwe ,  t i t l ed  sub jec t  Oppor tun i ty  a t  Transne t .   The f i r s t  two

paragraphs  read:

“Fo l low ing  our  d iscuss ions we are  p leased to  con f i rm tha t  we

are  i n  a  pos i t i on  to  de l i ver  on  an  oppor tun i t y  a t  Transne t  tha t

we  have  been  work ing  on  fo r  some t ime .  The  oppor tun i ty
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i nvo l ves  rep lacemen t  o f  ne twork  equ ipmen t  fo r  a va lue  o f

app rox ima te l y  R315mi l l i on ,  exc lud ing  VAT.   The fu l l  de ta i l s  o f

the  oppor tun i t y  w i l l  be  d isc losed to  you a f te r  we  have agreed

on  the  cond i t i ons  o f  the  dea l  as  l i s ted  be low. ”

P lease  he lp  us  to  unde rs tand  the  invo l vemen t  o f  Homix  in  the  2014

Cisco  Equ ipment  agreement?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Chai r  aga in  I  toge the r  w i th  Yusu f  Loona t  l ed  those  nego t ia t ions,  and  we

engaged  l i ke  I  ment ioned  be fore  w i th  T-Sys tems,  Neo te l  and C isco .

Nowhere  was Homix  eve r  men t ioned ,  no  one  was – anyone  ever10

i n t roduced  as  be ing  f rom Homix  and  aga in  I  fa i l  to  unde rs tand  how they

cou ld  have  i den t i f ied  oppor tun i t i es  w i thou t  wa l k ing  the  f l oor  so  to

speak,  be ing  a t  Transne t ,  iden t i f y ing  i t  and  aga in  the  exc lus iv i ty

c lause ,  i t  doesn ’ t  rea l l y  make sense .

I t  a lso  ment i ons  r i sk  fac to rs  unde r taken  by  us  i n  the  en t i re

pro jec t  wh ich  I  fa i l  to  unders tand  wha t  r i sk  they  wou ld  have

encountered .

CHAIRPERSON: There  was  no  r i sk?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN : No,

and  the re  was  no  serv ice .20

ADV VERUSCHKA S EPTEMBER : At  paragraph ,  a t  page  21  o f  your

s ta tement ,  parag raph 69  you e f fec t i ve l y  summar i se  your  ev idence  as

fo l lows.   You  say  you  d id  no t . . . ( in te rven t i on)

CHAIRPERSON: What  page?

ADV VERUS CHKA SEPTEMBER : Page 21 o f  the  s ta temen t  wh i ch is
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EXHIBIT BB7A.

CHAIRPERSON: Yes .

ADV VERUS CHKA SEPTEMBER : You  e f fec t i ve l y  summar ise  your

ev idence  in  re la t ion  to  th i s  t ransac t ion ,  and Homix ’s  i nvo lvement  in  tha t

when  you  s ta te  tha t  you  had  no t  me t  any  person or  rep resen ta t i ve  f rom

Homix .   I t  remains unc lear  to  you  how Homix  wou ld  have  ident i f ied  the

oppor tun i t y  and they  had no  in te rac t i on  w i th  anyone  f rom Transne t  and

tha t  was  a t  leas t  du r i ng  the  t ime pe r iod  tha t  you  were  there .

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Cor rec t .10

ADV VERUSC HKA SEPTEMBER : The  MSA between Transne t  and

Neo te l  inc luded an exc lus i v i ty  c lause wh ich  p resen ted  ce r ta in

res t r i c t ions ,  and tha t  you  were  the  one  tha t  in  fac t  p laced the  order  on

the  21 s t of  Februa ry  2014 to  the  va lue  o f  R302.7mi l l i on ,  ye t  there ’s

cor resp ondence  wh ich  de ta i l s  communiqué  in  re la t ion  to  tha t  same

transact i on  a f te r  the  p lacement  o f  tha t  o rder.

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Tha t ’s   cor rec t  Cha i r.

ADV VERUSCHKA S EPTEMBER : Can I  be  g i ven  jus t  a  second or  two?

I  have  been reques ted  to  ask  fo r  an  indu lgence  o f  f i ve  to  ten  minu tes  to20

address  th i s  pa r t i cu la r  aspec t .

CHAIRPERSON: Ja  no  tha t ’s  f ine ,  le t ’s  go  back  to  the  Master  Serv i ce

Agreemen t  and i t  l ooks l i ke  wha tever  one says abou t  i t  and Homix

invo l vemen t  and paymen t  o f  mo ney app l i es  to  the  C isco  t ransac t ion  as

wel l ,  equ ipment  t ransac t ion  i s  tha t  r igh t  more  o r  l ess?
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MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Tha t ’s   more  o r  l ess  cor rec t  Cha i r  yes .

CHAIRPERSON: The Mas ter  Serv i ce  Agreement  i f  i t  were  to  be  found

as a  fac t  tha t  Homix – o r  le t  me  put  i t  th is  way,  i f  the  pos i t ion  i s  tha t

Homix  i n  o rder  to  pe r fo rm in  te rms  o f  i t s  agreemen t  w i th  Neo te l  had  to

be  in  touch  w i th  somebody   o r  some peop le  a t  Transne t  tha t  person  o r

those peop le ,  tha t  person  wou ld  e i ther  be  you o r  those peop le  wou ld

inc lude  you ,  you  wou ld  be  one  o f  those  tha t  they  wou ld  have  to  ta l k  to ,

because  you  were  the  lead  negot i a to r,  i s  tha t  r igh t?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :10

Tha t ’s  my  unders tand ing  yes .

CHAIRPERSON: Tha t ’s  your  unders tand ing  o f  wha t  your  ro le  was?

MR GE RHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN : Yes,

abso lu te l y.

CHAIRPERSON: Wi thou t  you  say ing  okay we  have no  reached an

agreemen t  tha t  I  am happy  to  take  to  Mr  Mole fe  no th ing  wou ld  happen?

MR GERHARDUS JOHANNES JAC OBUS VAN DE R WESTHUIZEN :

Cor rec t .

CHAIRPERSON: Yes ,  so  i t  wou ldn ’ t  have  made  much  sense  fo r  them to

ta l k  to  anybody  a t  Transne t  fo r  purposes  o f  fac i l i t a t i ng  the  nego t ia t ions20

other  than ta l k ing  to  a t  leas t  you and i f  they  spoke  to  anybody h igher

than you , l i ke  Mr  Br i an  Mole fe ,  Mr  Mole fe  wou ld  have  had  to  ta lk  to  you

and  say I  unders tand  tha t  the re ’s  a  s ta lema te  o r  dead lock  be tween you

and  Neo te l ,  te l l  me about  wha t ’s  happen ing  and  then maybe  over ru le

you  on some po in ts  and  say  no  go  ahead and  s ign  o r  go  ahe ad  and
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prepare  the  agreement?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Cor rec t ,  I  suspec t  tha t  wou ld  have  or  shou ld  have  happened .

CHAIRPERSON: I t  cou ldn ’ t  have worked any  o the r  way  i f  i t  i nvo l ved

Homix  fac i l i t a t i ng  the  conc lus ion  o f  an  agreemen t  be tween  Transnet

and  Neo te l ,  you  had  to  be  invo l ved  in  one  way or  ano the r?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN : I

wou ld  suppor t  tha t  Cha i r,  i t  wou ld  have had to  be  me  o r  someone  sen io r

to  me  g i v ing  me  an i ns t ruc t i on  to  change  the  Master  Se rv i ces

Agreemen t .10

CHAIRPERSON: Yes,  yes ,  bu t  even  somebody  sen io r  to  you wou ldn ’ t

have ,  there  wou ldn ’ t  have  been fac i l i t a t i on  o f  the  conc lus ion  o f  the

agreemen t  f rom Transne t  s i de  w i thou t  tha t  sen io r  pe rson  ta lk ing  to

you?

MR GERHARDUS JOHANNES JACOBUS VA N DE R WESTHUIZEN :

Tha t ’s  co r rec t  Cha i r.

CHAIRPERSON: And  you  say nobody  ta lked  to  you a long  those l ines?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN : No

Chai r.

CHAIRPERSON: Yes ,  so  i f – and tha t  must  be  an  ind i ca t i on  to  say the20

l eas t ,  apar t  f rom any th ing  e lse ,  tha t  cer ta in ly  there  was  no  fac i l i t a t i on

tha t  was  ca r r ied  ou t  by  Homix  inso fa r  as  Transnet  i s  concerned?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Tha t ’s  co r rec t  Cha i r.

CHAIRPERSON: Yes .   And i f  the re  was  no  fac i l i t a t i on  tha t  was ca r r ied
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ou t  by  Homix  on  Transne t ’s  s i de  then Neo te l  mus t  have  known tha t

there  was  no  fac i l i ta t ion  tha t  took,  tha t  was car r ied  ou t  on  Transnet ’s

s ide .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN : I

wou ld  suspec t  so  Cha i r  yes .

CHAIRPERSON: Because un less  maybe  Homix  wen t  to  them and to ld

some un t ru ths  abou t  wha t  Transne t  migh t  have  sa id ,  bu t  i t  can ’ t  be

because  the  on l y  pos i t ion  tha t  Neo te l  had ,  the  on ly  pos i t i ons  tha t

Neo te l  knew to  be  Transne t ’s  pos i t i on  were  those  tha t  you  conveyed  to

them?10

MR GERHAR DUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Cor rec t  Cha i r.

CHAIRPERSON: There ’s  no  o ther  pos i t i on  tha t  they cou ld  have  known?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN : Not

to  my  knowledge Cha i r,  no .

CHAIRPERSON: And i f  Neo te l  knew tha t  one there  wa s  neve r  any

sta lemate  wh ich  was  such  tha t  there  wou ld  be  no  fu r ther  negot ia t i ons

or  wh i ch  cou ld  resu l t  i n  anybody  descr ib ing  the  bus iness  has  l os t

bus iness,  i f  the  knew tha t  and  i f  they  knew tha t  the re  was  no

fac i l i t a t i on  tha t  was car r ied  ou t  by  Homix  on  t he  par t  o f  Transne t  then20

i n  a l l  p robab i l i t y  the re  was no  fac i l i ta t ion  tha t  Homix  wou ld  have  or

cou ld  have  ca r r ied  ou t  on  the  s ide  o f  Neote l ,  ac tua l l y  Transnet  wou ld

have  been  the  pa r ty  on  whom Homix  wou ld  have  to  work  i n  o rder  to

fac i l i t a te ,  because  the  pa r ty  tha t  wou ld  have  to  ag ree  to  a  cer ta in

app r ise  requ i red  by  Neo te l  was Transne t?
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MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Tha t ’s  co r rec t  Cha i r.

CHAIRPERSON: Because  you  never  asked  them,  you  never  asked

Homix  to  go  and negot ia te  on  you r  beha l f fo r  a  l ower  p r i ce  w i th  Neo te l?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN : No

Chai r.

CHAIRPERSON: So the  on l y  fac i l i ta t ion  tha t  cou ld  have  happened  a t

the  reques t  o f  Neote l  cou ld  have been  a  fac i l i t a t ion  i nvo lv i ng  Homix

ask ing  or  seek ing  to  persuade Transne t  to  go  up  i n  te rms  o f  wha teve r

pr ice  and tha t  neve r  happened .10

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Cor rec t  Cha i r.

CHAIRPERSON: And there fore  there  cou ld  no t  have  been  any

fac i l i t a t i on ,  and  Homix  mus t  have  known  tha t  there  was  no  fa c i l i t a t i on .

Is  you r  own  ana lys i s  a long the  same l ines?

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN : I t ’s

a long the  same l ines  Cha i r  yes .

CHAIRPERSON: Yes  and  i f  Homix  knew tha t  there  was  no  fac i l i ta t ion

and  s t i l l  en tered  in to  an  agreemen t  w i th  Homi x  in  te rms  o f  wh ich  they

sa id  there  was  fac i l i ta t ion  and  were  go ing  to  pay  R36mi l l i on  p lus  VAT20

fo r  tha t  fac i l i t a t i on  then  they were  mis rep resen t ing  the  s i tua t ion

MR GE RHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN : In

my op in ion  Cha i r  yes .

CHAIRPERSON: I t cou ldn ’ t  have  been,  i t ’s  d i f f i cu l t  to  see  i t  any  o ther

way  because  i f  they  knew tha t  there  was  no  fac i l i t a t i on  bu t  they  s igned
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an  ag reemen t  tha t  sa id  there  was a  fac i l i t a t ion  and  they pa id  R86mi l l i on

p lus  VAT on the  bas is  tha t  Homix  fac i l i ta ted  tha t  mus t  h ave been  a

de l ibera te  misrepresen ta t ion  o f  fac ts  i f  th i s  ana lys is  i s  co r rec t?

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN : I

be l ieve  so  Cha i r.

CHAIRPERSON: And  i f  they  knew a l l  o f  these  th ings  and  never the less

were  prepa red to  pay  i t ’s  h igh l y  un l i ke l y  tha t  they wou ld  have wan ted  to

pay  so  much  money  ou t  o f  an  amoun t  tha t  was  no t  in f l a ted .

MR GERHARDUS JOHANNES JACOBUS VAN DER WESTHUIZEN : I t  i s

un l i ke ly  tha t  they wou ld  have  wan ted  to  pay i t  ou t  o f  the i r  marg ins10

Chai r  yes ,  they  wou ld  have have  l i ke ly passed  tha t  p r i ce  on to

Transnet?

CHAIRPERSON: Yes,  we l l  maybe  they w i l l  come and they  w i l l  exp la in

a l l  o f  these  th ings  and  they  w i l l  show us  tha t  the re  i s  someth ing  we

don ’ t  unde rs tand .

MR GERHARDUS JOHANNES JACOBUS VAN DE R WESTHUIZEN :

Sure .

CHAIRPERSON: Thank  you .

ADV VERUSCHKA SEPTEMBER : Chai r  I  am in fo rmed  by  our

inves t iga t i on  team tha t  Homix  i n  fac t  rece i ved abou t  R34mi l l i on20

paymen t  ou t  o f  the  2014  C isco  equ ipmen t  t ransac t ion .

CHAIRPERSON: Yes .

ADV VERUSCHKA SEPTEMBER : And  tha t  i s  ev idence to  be  d ea l t ,  to

be  led  a t  a  la te r  s tage th rough  the  cash  f l ow  ana lys i s .

CHAIRPERSON: Yes .   No ,  tha t ’s  f ine .   You asked  fo r  f i ve  minu tes  or  so
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i s  tha t  r igh t?

ADV VERUSCHKA S EPTEMBER : I  have  been  asked to  reques t  f i ve

. . . ( i n te rvent i on )

CHAIRPERSON: Or  ten?

ADV VERUSCHKA S EPTEMBER : Ten  minu tes .

CHAIRPERSON: Okay  i t ’s  twen ty  f i ve  past  th ree ,  we  w i l l  ad journ  and

resume a t  twenty  f i ve  to  fou r.

ADV VERUSCHKA S EPTEMBER : Thank you  Cha i r.

CHAIRPERSON: We ad jou rn

INQUIRY ADJOURNS10

INQUIRY RESUMES

ADV VERUS CHKA S EP TEMBER: . . .po in ts – i t  may be  a  pruden t  t ime

to  jus t  request  th i s  w i tness to  conf i rm h is  supp lemen ta ry  s ta temen t?

CHAIRPERSON : To  con f i rm?

ADV VERUSCHKA S EPTEMBER : His  supp lemen ta ry  s ta tement  wh i ch  I

ought  to  have dea l t  w i th  ear l ie r.

CHAIRPERSON :   Oh okay.

ADV VERUSCHKA S EPTEMBER : So Exh ib i t  BB7[c ]  page  1  do  you

recogn ise  th i s  documen t?

MR GERHARDUS JOHANNES JOCOBUS VAN DE R WESTHUIZEN : Yes20

I  do .

ADV VERUS CHKA S EPTEMBER : I  do  no t  know i f  your  microphone  i s

on .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WEST HUIZEN: I

do .
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ADV VERUS CHKA SEPTEMBER : Thank  you.   And on page 2  i s  tha t

s igna ture  tha t  appears?

MR GERHARDUS JOHANNES JOCOBUS VAN DE R WESTHUIZEN : I t  i s

Cha i r.

ADV VERUSCHKA SEPTEMBER : And tha t  was in  fac t  s igned  today on

the  27  May 2019?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  cor rec t .

ADV VERUSCHKA SEPTEMBER : I s  i t  co r rec t  tha t  th i s  s ta temen t

mere l y  cor rec ts  typograph i ca l  e r ro rs  in  you r  o r ig ina l  s ta temen t  in10

add i t ion  to  a t tach ing  a  copy  o f  the  s igned  2014 MSA agreemen t?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : And

an  emai l  Cha i r  yes .

ADV VERUSCHKA SEPTEMBER : Thank  you  fo r  tha t  add i t i on .   In  tha t

regard  then  can  I  ask  you  to  tu rn  to  page  170  o f  th i s  bund le .   And  th is

is  a  documen t  wh ich  in  fac t  s ta r ts  on  page  3  as  the  Mas t e r  Se rv i ces

Agreemen t  be tween Transnet  SOC L imi ted  and  Neo te l  PTY LTD wh ich

was u l t ima te l y  s igned on the  15  December  2014 and  f i na l l y  s igned –

coun ters igned on  the  19  December  2014 .   A t  page  170  can  I  ask  you to

read pa rag raph  65 .6  in to  the  reco rd  p lease?20

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Sure .   Cha i r  pa rag raph  65 .6  s ta tes :

“The  se rv i ce  prov ider  war ran ts  to  Transne t  to  the

bes t  o f  i ts  knowledge and  be l i e f  ne i the r  the  serv i ce

prov ider  no t  any  o f  i t s  a f f i l i a tes  no r  any employee  o f
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e i ther  has pa id  o r  ag reed  to  pay  any  person  any  fee ,

commiss ion ,  pe rcen tage ,  b rokerage  fee ,  g i f t  o r  any

other  cons ide ra t ion  tha t  i s  con t ingen t  upon  or

resu l t i ng  f rom the  award  or  execut i on  o f  th i s

agreemen t  save  fo r  such  remunera t i on  as  i s  pa id  to

bona  f i de  employees work ing  so le l y  fo r  the  serv ice

prov ider  o r  such  a f f i l i a tes  or  any  o f  the  serv ice

prov ider  sub - cont rac tors . ”

ADV VERUS CHKA S EPTEMBER : Thank  you .   And i s  i t  cor rec t  tha t

when you tu rn  to  page 8  o f  th is  ag reemen t  o r  ra the r  o f  th is  bund le –10

page 8 .

CHAIRPERSON :   Is  tha t  ano ther  po in t  o r  you  are  s t i l l  on  …

ADV VERUSCHKA S EPTEMBER : Jus t  c l os ing  o f f  th is  po in t  qu ick ly.

CHAIRPERSON :   Connec ted  w i th  th i s .   Okay.

ADV VERUSCHKA SEPTEMBER : On page  8  i t  i s  cor rec t  tha t  Neo te l

PTY LTD is  i n  fac t  the  serv ice  p rov id er  tha t  you j us t – in  the  paragraph

that  you  jus t  re fe r red  to?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Tha t  i s  cor rec t  Cha i r.

ADV VERUSCHKA SEPTEMBER : Was Neo te l  then  con t rac tua l l y20

en t i t l ed  to  pay  any mon ies  to  any th i rd  par ty  pu rsuan t  to  th is

t ransact i on  accord ing  to  the  agreement  i tse l f?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Just  repea t  p lease  Advocate  I  missed the  f i r s t  por t ion?

ADV VERUS CHKA SEPTEMBER : Was Neo te l  cont rac tua l l y  en t i t led  to
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pay  any mon ies  o f  any na tu re  as  l i s ted in  paragraph 65 .6?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : Not

in  my unders tand ing  o f  tha t  a t  a l l .

ADV VERUSCHKA S EPTEMBER : In  re la t ion  to  th i s  t ransac t ion?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : Not

accord ing  to  my unders tand ing  o f tha t  c lause  Cha i r.

ADV VERUSCHKA S EPTEMBER : So any payment  then  wou ld  have

been i n  b reach  o f  th i s  ag reemen t?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : In

my read ing  o f  i t  yes .10

ADV VERUSCHKA SEPTEMBER : The  second  po in t  re la tes  to  Mr

Franco i s  Van Der  Merwe .   How c lose – Mr Franco is  Van Der  Merwe as

we  unders tand  i t  was…

CHAIRPERSON :   Oh  I  am sor ry  be fore  you move to  ano ther  po in t  i f  you

have regard  to  th i s  c lause  65 .6 .   As  o f  the  da tes  o f  tha t  ag reemen t

wh ich  are  15  December  2014  and  19 December  2 014  I  guess  the  da te

o f  the  agreement  i s  the  la te r  one  o f  the  two  19  December  2014.   As  a t

tha t  da te  had  Neo te l  as  you  unders tand the  pos i t i on  reached  agreemen t

wi th  Homix?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :20

Chai r  I  do  no t  be l i eve  so .   Thos e  two  agreemen ts  were  s igned  19

February  2015 .

CHAIRPERSON :   Yes .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : So

that  wou ld  have  been  pos t  the  s ignature  o f  th is  agreemen t .
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CHAIRPERSON :   Yes .   So – so  techn ica l l y  they  may  no t  have

misrepresen ted any th ing  in  65 .6  to  the  ex ten t  tha t  they  were  say ing  as

at  the  da te  o f  th i s  agreemen t  they had – Neo te l  had no t  ag reed to  pay

anybody  any  fee  or  commiss ion  or  b roke rage fee  o r  any cons idera t i on

tha t  i s  con t ingen t  upon  or  resu l t ing  f rom the  award  or  execut i on  o f  th i s

agreemen t .   To  the  ex ten t  tha t  tha t  d id  no t  say  we  w i l l  no t  pay,  we  w i l l

no t  agree  in  the  fu tu re  to  the  ex ten t  tha t  i t  was say ing  as  a t  tha t  t ime

they  had  not  agreed  to  pay anybody?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : So

Chai r  i t  does no t  rea l l y  cap tu re  the  t ime l ine .   I t  does s ta te  tha t  i t  i s10

con t i ngent  upon  o r  resu l t i ng  f rom the  award  o r  execu t ion  o f  th is

agreemen t .

CHAIRPERSON :   Yes  bu t  look  a t  the  th i rd  l i ne .   Does i t  no t  say – wel l

you  have to  s ta r t  f rom the  beg inn ing .   Does  i t  no t say Neo te l  tha t  i s  the

serv i ce  p rov ide r  wa r ran ts  to  Transne t  tha t  b la ,  b la ,  b la .  Ne i ther  i t  no r

any  o f  i ts  a f f i l i a tes  o r  any employee has pa id  o r  has agreed to  pay any

person.   So i n  o ther  words  tha t  seems to  be  they are  ta lk i ng – they  are

say ing  as  o f  now we can  war ran t – we  can  assure  you tha t  we  have  no t

agreed  to  pay  anybody.

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : So20

i f…

CHAIRPERSON :   For  any commiss ion  abou t  the  success o f  th i s

agreemen t .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : So

i f  tha t  i s  the  unde rs tand ing  Cha i r  i f  you  a re  I  th ink  fa r  more  e loquen t  i n
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l aw  than  I  am so…

CHAIRPERSON :   Yes .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : So

i t  does  look  l i ke  i t  i s  a t  a  po in t  i n  t ime a  da te  o f  s ignature .

CHAIRPERSON :   Yes ,  ye s .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : So

i t  does  appear  a t  th is  s tage  yes tha t  they  d id  no t  b reach  th i s  con t rac t .

CHAIRPERSON :   Yes  o f  cou rse  i t  wou ld  no t  be  easy  fo r  the  pa r t  to  say

promise  tha t  in  the  fu tu re  you  w i l l  no t  ag ree  e i ther  beca use  you  wou ld

no t  th ink  tha t  somebody  wou ld  ag ree  to  pay  somebody  fo r  the10

[ i nd i s t inc t ]  conc lus ion  o f  an  ag reemen t  a f te r  i t  has  been conc luded .

MR GERHARDUS JOHANNES JOCOBUS VAN DE R WESTHUIZEN : I t

has  a l ready been… - cor rec t  Cha i r.

CHAIRPERSON :   Okay.   A l r i gh t .

ADV VERUS CHKA SEPTEMBER : Chai r  to – in  tha t  regard  can I  ask

you  Mr  Van Der  Wes thu izen  to  tu rn  to  Exh ib i t  BB7 [b ]  page  519 .

CHAIRPERSON :   509?

ADV VERUSCHKA SEPTEMBER : 519 .   To  fo l low  on  f rom the  Cha i r s

po in t  th i s  par t i cu la r  document  i s  da ted  the 12 December  2014  in  te rms

of  wh i ch  Homix  wr i tes  to  Sun i l  Josh i  wh ich  i s  the  very  same20

rep resen ta t i ve – o r  no t  represen ta t i ve  o f  Neo te l  wh i ch  i s  the  same

en t i t y  tha t  con t rac ts  w i th  Transnet  and  in  te rms  o f  th i s  le t te r  they  reach

and  i n  p r i nc ip le  agreemen t  i n  re la t i on  to  serv i ces  to  be  rende red on  the

MSA t ransac t ion  and the  fees to  be  pa id  fo r  such  serv ices .   I s  i t  cor rec t

tha t  the  da te  o f  th is  l e t te r  p recedes  the  MSA agreement?
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MR GERHARDUS JOHANNES JOCOBUS VAN DE R WESTHUIZEN : I t  i s

cor rec t .

ADV VERUS CHKA S EPTEMBER: And wou ld  i t  a lso  be  co r rec t  tha t  th i s

par t i cu la r  document  in fo rms  the  ag reement  tha t  was  s igned on the  19

February  2015  be tween  Homix  and  Neo te l?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : I

be l ieve  so  Cha i r.

ADV VERUSCHKA SEPTEMBER : And  so  in  tha t  contex t  the  p roh ib i t i on

con ta ined  in  the  Master  Se rv i ces Agreemen t  wh i ch  you  read i n to  the

record  wou ld  i n  fac t  app l y  to  the  ex ten t  tha t  there  was  an  agreement  to10

pay  mon ies  to  a  th i rd  par ty  pu rsuant  to  the  MSA t ransact i on .   Wou ld

tha t  be  a fa i r  s ta tement  to  make?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Chai r  I  do  no t  know i f  I  am adequa te l y  sk i l l ed  to  answer  tha t  quest i on

because  th is  i s  an  i n ten t  c lea r ly  f rom Homix  to  Neo te l  s ta t i ng  tha t  i t

serves  to  conf i rm today ’s  engagemen t  bu t  i t  i s  no t  necessar i l y

con f i rma t ion  f rom Neote l  a t  th i s  s tage  ye t .

ADV VERUSCHKA S EPTEMBER : Abso lu te ly.

MR GE RHARDUS JOHANNES JOCOBUS VAN DE R WESTHUIZEN : But

the  agreemen t  subsequent l y  i s  a l i gned  to  th i s  l e t te r  yes .20

ADV VERUSCHKA S EPTEMBER : Yes .

CHAIRPERSON :   You probab ly  need  someth ing  f rom Neote l  tha t

reac ted  to  th i s  le t te r  tha t  ind ica tes  they accepted a t  leas t  even i f  the

formal  agreement  may  have  s igned  l a te r.   You  do  no t  have  someth ing

tha t  was  a  response to  th i s  because  a t  the  end they  say  p lease concur
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the  above toge ther  w i th  the  success fee  s t ruc tu re  where  the  l a t te r  sha l l

become b ind ing  on  Neo te l .   So  i s  tha t  concur rence  tha t – tha t – I  mean

i t  i s – the – f rom th is  you  can  see  tha t  the – tha t  Neote l  was  engaged  in

d iscuss ions tha t  were  a imed  a t conc lud ing  an  agreement  w i th  Homix

bu t  un t i l  you  have  tha t  las t  b i t  to  say  how d id  they  respond  to  th is  the re

might  j us t  be  some techn i ca l i ty.

ADV VERUSCHKA S EPTEMBER : I  am in fo rmed  tha t  the  inves t iga tors

wi l l  cer ta in ly  fo l l ow  i t  up .

CHAIRPERSON :   Yes .

ADV VERUS CHKA SEPTEMBER : They  may or  may no t  have10

someth ing .

CHAIRPERSON :   Yes .

ADV VERUSCHKA SEPTEMBER : But  to  the  ex ten t  tha t  they  f i nd

any th ing  i t  w i l l  ce r ta in ly  be  submi t ted  i n  fu tu re  ev idence .

CHAIRPERSON :   Ja ,  no  tha t  i s  f i ne ,  tha t  i s  f i ne .

ADV VER USCHKA S EPTEMBER : Thank  you  Cha i r.

CHAIRPERSON: Thank  you .

ADV VERUSCHKA S EPTEMBER : On the  second  po in t  i f  I  may  Cha i r

Franco i s  Van  Der  Merwe  was  work ing  fo r  Neo te l  dur i ng  the  t ime  tha t

you  were  a t  Transne t .   D id  you  work  ve ry  c lose l y  w i th  h im?20

MR GER HARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : I  d i d

Cha i r.

ADV VERUSCHKA SEPTEMBER : And  how wou ld  you  desc r ibe  the

work ing  re la t i onsh ip  be tween  you  and  Mr  Van  Der  Merwe?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :
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Chai r  I  wou ld  say  tha t  we had  a  very good re la t i onsh ip .   S t ra ined a t

t imes  and  espec ia l l y  when tha t  tender  was  ove r tu rned  bu t  we had a

good re la t ionsh ip  I  th ink  i t  i s  impor tan t .   I  a l so  had a  good re la t ionsh ip

wi th  a  c l ien t  execu t i ve  f rom T-Sys tems I  th ink  i t  i s  impor tan t  in  th ings

l i ke  the 58  mi l l i on  and  enab l ing  you  to  nego t ia te  th ings  l i ke  tha t  down

to  50  tha t  you do  have a  good  re la t i onsh ip  w i th  you r  supp l i e rs .

ADV VERUSCHKA SEPTEMBER : You  wi l l  reca l l  f rom the  var ious

documents  tha t  we  re fe r red  to  in  the  t ransact i on  w i th  Homix  and  Neo te l

tha t  Franco is  Van  Der  Merwe ’s  name occur red  on  seve ra l  occas ions.

D id  Mr  Van  Der  Merwe i n fo rm you  a t  any  s tage  about  the  invo l vemen t  o f10

Homix  or  any  th i rd  pa r ty  fo r  tha t  ma t te r?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : He

did  no t  Cha i r.

ADV VER USCHKA S EPTEMBER : Invo lved in  the  t ransac t ion?

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN : He

did  no t .

ADV VERUS CHKA S EPTEMBER : And  then  f i na l l y  do  you  have any

c los ing  remarks?

MR GERHARDUS JOHANNES JOCOBUS VAN DE R WESTHUIZEN : I  do

no t  Cha i r.   I th ink  we  have…20

CHAIRPERSON :   Do  no t  i nv i te  them.   We  do  no t  i nv i te  c lose

agreemen ts .

ADV VERUS CHKA SEPTEMBER : I  have  no  fu r ther  ques t ions fo r  th i s

w i tness .

CHAIRPERSON :   Thank  you  very  much  Mr  Van Der  Wes thu izen fo r
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coming to  g i ve  ev idence .   I f  a  need a r ises  fo r  you to  be  asked to  come

back  you  w i l l  be  asked  to  come back  and  I  have  no  doubt  tha t  you  w i l l

happ i l y  come back  to  ass i s t .

MR GERHARDUS JOHANNES JOCOBUS VAN DER WESTHUIZEN :

Sure  Cha i r.

CHAIRPERSON :   Thank  you .   You are  excused .

ADV VERUS CHKA SEP TEMBER: Cha i r – Cha i r  jus t  one po in t .

Fo l l ow ing  the  ev idence  o f  th i s  par t i cu la r  w i tness  i t  w i l l  the  a  ques t i on  to

be ra i sed and to  be  cons ide red  whe ther  o r  no t  in  l i ne  w i th  the  ev idence

of  o the r  w i tnesses  l i ke  Mr  Mole fe ,  Mr  Mahomedy  as  to  whethe r  o r  no t a10

para l le l  sys tem was  indeed  a t  p lay  a t  the  t ime  tha t  these  t ransact i ons

took  p lace .   A pa ra l le l  sys tem wh ich  was augmen ted by  the  h ighe r

eche lons  o f  the  organ isa t ion  to  cor robora te  or  an  ou ts ide  par t i cu la r l y  o f

the  procu remen t  p rocess  to  fac i l i ta te  these t ransact i ons .   Tha t  i s  a

ques t ion  tha t  i s  ye t  to  be  answered .

CHAIRPERSON :   Ja .   You  a re  excused .

ADV VERUSCHKA S EPTEMBER : Thank  you  Cha i r.

CHAIRPERSON :   Thank  you .   I s  i t  Ms  Se l lo  who  w i l l  be  lead ing

ev idence  tomor row  o r  dea l ing  w i th  repor ts?   D id  you know wha t  i t  w i l l

be?20

ADV VERUS CHKA S EPTEMBER : Correc t  Cha i r.   Advocate  Mah lape

Sel l o  w i l l  be  dea l ing  w i th  the  ev idence  o f  M&S and  tha t  i s  to  commence

tomorrow.

CHAIRPERSON :   The  ev idence  o f?

ADV VERUSCHKA S EPTEMBER : M&S.
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CHAIRPERSON :   M&S or  …

ADV VERUS CHKA S EPTEMBER : Yes .

CHAIRPERSON :   Okay,  okay a l r igh t .   Okay we l l  then  we  d id  no t  make

ar rangements  abou t  whe ther  we shou ld  s ta r t  ea r ly  o r  no t  so  we  w i l l

s ta r t  a t  ten .   We  wi l l  ad journ  fo r  the  day and  tomorrow we  w i l l  s ta r t  a t

ten  o ’c l ock  in  the  morn ing .

ADV VERUSCHKA S EPTEMBER : As i t  p l eases.

CHAIRPERSON :   We  ad journ .

REGISTRAR: Al l  r i se .

INQUIRY ADJOURNS  TO 28  MAY 201910


