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PROCEE DINGS HELD ON 24 MAY 2019

CHAIRPERSON : Good  morn ing  Mr  Mokoena ,  good  morn ing  everybody.

ADV PHILLIP MOKOENA SC: Good  morn ing  Cha i r.

MR ROBERTO GONS ALVES: Good  morn ing  Cha i r.

CHAIRPERSON :   Thank  you .   A re  we ready?

ADV PHILLIP MOKOENA SC: We a re  ready  Cha i r.

CHAIRPERSON :   Thank  you .

ADV PHILLIP MOKOENA SC: Yes.   Mr  Gonsa l ves be fo re  we  proceed

fur ther  w i th  you r  ev idence  jus t  to  recap.   Co u ld  you p lease  cap ture  a

br ie f  synops i s  o f  the  tes t imony tha t  you adduced be fo re  the  Cha i r10

yesterday.   Jus t  cap ture  the  essence  so  tha t  we  can  be  ab le  to  fo l l ow

f rom where  we  have  l e f t  yes te rday.

MR ROBERTO GONS ALVES : Cer ta in ly.   Good morn ing  Cha i r.

CHAIRPERSON :   Good  morn ing .

MR ROBERTO GONSALVES : So pe rhaps l e t  me  s ta r t  o f f  w i th  say ing

tha t  on  the  9  August  2012 the  CNR consor t i um in fo rmed  Transne t  tha t

they  wou ld  tende r  fo r  bo th  the  d iese l  and  e lec t r i c  l ocomot ives .   On  the

17  March  2014  a  l ocomot ive  s upp ly  agreemen t  was  s igned  fo r  232

d iese l  locomot i ves  be tween the  CNR conso r t ium and  Transnet  TFR.

Pr io r  to  us  s ign ing  tha t  l ocomot ive  supp ly  agreemen t  Transne t  had20

i n fo rmed tha t  the  assembl ing  and  manufac tu r ing  o f  the  232 d iese l

locomot ives  wou ld  take  p l ace  in  Bayhead  in  Durban  as  opposed  to

Koedoespoor t  in  P re tor ia  and  they reques ted  tha t  we  p rov ide  them wi th

ana l ys i s  o f  the  cost  impac t  o f  assembl i ng  and  manu fac tur ing  in

Bayhead as  opposed  to  Koedoespoor t .   And even  though  the  locomot i ve
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supp ly  ag reemen t had a  de f i n i t i on  o f  con t rac t i ve  fac i l i t y  say ing  e i the r

Bayhead or  Koedoespoor t  the re  was  an  amendmen t  to  tha t  s ta t ing  tha t

i t  was  go ing  to  be  a t  Bayhead – the con t rac t i ve  fac i l i t y  was Bayhead.

Then  on  the  11  March  2014  a f te r  the  reques t  f rom Transne t  to prov ide

an  impac t  ana l ys is  o f mov ing  f rom Koedoespoor t  to  Bayhead a  le t te r

was sen t  to  CNR – to  TFR s ta t ing  tha t  the  amount  was R9 .7  mi l l i on  tha t

was the  impact  o f  the  add i t i ona l  cos t  assoc ia ted  w i th  the  move  f rom

Koedoespoor t  as  opposed to  Bayhead .   Then on the  10  Apr i l  2015 we –

there  was a  boa rd  mee t ing  and a t  the  boa rd  mee t ing  we were – the

minor i ty  d i rec to rs  were  presen ted  w i th  a  con t rac t  fo r  BEX and  they10

ob jec ted  very  s t rong l y  to  th i s  when  they  saw tha t  the  con t rac t  con ta ined

prov is i ons  o f  a  fee  tha t cou ld  have gone  up to  R370 mi l l i on  fo r  BEX.

They had no  idea  who  BEX was .  There  were  no  tender  p rocedures

fo l lowed by  CNR South  A f r i ca .   Desp i te  a l l  o f  tha t  the  company  CNR

South  Af r i ca  s igned  an ag reemen t  on  the  23  Apr i l  2015  w i th  BEX and

they  were  ab le to  do  tha t  because CNR had fou r  d i rec to rs  on  the  boa rd

and  the  minor i t y  d i rec to rs  on ly  to ta l led  th ree .   Then we  subsequen t ly

rece ived  a  documen t  da ted  21  Ap r i l  2015 where  CNR Sou th  A f r i ca

produced  some ca l cu la t i ons  showing  a  suppor t i ng  amoun t  o f  R287

mi l l i on  as  a  re loca t i on  c la im.   We  fe l t  tha t  the  documen t  was ve ry20

poor ly  d ra f ted  and  qu i te  amateur i sh .   Then in  Ju ly  2015 there  was a

var i a t i on  o rde r  tha t  had been  pu t  together  by  BEX s igned  by  Je f f  Wang

of  CNR Sou th  A f r i ca  and Ano j  S ingh  o f  Transne t  fo r  an  am ount  o f  R647

mi l l i on  the  ca lcu la t ion  show an amoun t  o f  R719  mi l l i on  l ess  the  10%

discoun t  amoun t ing  to  R647  mi l l i on .   And  then  las t l y  on  the  16  Augus t
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2016 the  minor i ty  d i rec tors  me t  w i th  the  execut i ves  o f  Transne t  tha t

inc luded the  CEO, the  CFO, the  head of  Lega l  and Compl iance where

we  exp ressed  our  conce rns  a round  the  BEX con t rac t .   A t  tha t  meet i ng

we prov ided  them wi th  documents  showing  tha t  BEX was  a – and

subsequen t ly  we emai led  i t  to  them and presented  ha rd  cop ies  to  them

showing them tha t  BEX was  a sham company.   The  S ipsey  documen ts

showed tha t  the  d i rec tor – the re  i s  one  d i rec tor  on ly.   I t  was  an  exempt

micro  en te rpr i se  w i th  a  tu rnover  o f  less  than  R5 mi l l i on .   We showed

them tha t  there  was a document  c l a iming  tha t  the  in i t ia l  amoun t  was

R287  mi l l i on .   We  showed  them tha t  the  amoun t  had  i nc reased  to  R64710

mi l l ion .   The on l y  documen t  we  were  no t  ab le  to  show them a t  tha t

mee t ing  because  we d id  no t  have  i t  i n  our  possess ion  a t  tha t  s tage  was

a documen t  tha t  Mr  Gama had s igned  the  accep tance le t te r  o f  t he

var i a t i on  orde r  because  we  on ly  rece ived tha t  subsequen t ly  f rom Hogan

Love l l s .

ADV PHILLIP MOKOENA SC: Yes .   And  yesterday  we  pa r ted  ways  a t

the  po in t  where  now th is  ma t te r  was re fe r red  to  KPMG and  you  were

now in fo rming  the  Cha i r  abou t  the  two repor ta b le  i r regu la r i t i es  and  you

have a lso  done tha t  up  un t i l  page  13  paragraph  46.   You  were  jus t

about  to  e labo ra te  on  the  conten ts  o f  tha t  parag raph and proceed  w i th20

you r  ev idence  f rom tha t  po in t .   Cou ld  you  p lease take  us  th rough those

re levant  fac ts?

MR ROBERTO GONSALVES: Cer ta in ly.   Cha i r  I  th i nk  maybe  even

though we  a re  go ing  to  s ta r t  on  pa rag raph  46  i f  I  pe rhaps  cou ld  go  to –

back  to  pa ragraph  42?
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CHAIRPERSON :   Ja .

MR ROBERTO GONSALVES : Because  I  th i nk  i t  i s  a  na tu ra l  f low  o f

even ts .   So on  the  22  Sep te mber  2015 .

ADV PHILLIP MOKOENA SC: Yes .

MR ROBERTO GONS ALVES : Daisy Chong f rom CNR ca l l ed  me to  say

tha t  KPMG was  cons ider i ng  i ssu ing  a  repo r t  ca l led  i r regu lar i ty.   I  ca l led

the  aud i t  pa r tne r  f rom KPMG and  on  tha t  ca l l  he  in fo rmed  me  tha t  th is

was  no t  the  f i rs t  repor tab le  i r regu lar i t y  there  had  been  an  in i t ia l  one .

Number  wh ich  I  re fe r  to  as  the  f i r s t  R I .   And  the  f i r s t  R I  was  the  BEX

mat te r.10

ADV MAHLAPE SELLO : Yes.

MR ROBE RTO GONSALVES : I  then  sent  an  emai l  to  Mr  Van

Reck i ts te in  the  KPMG aud i t  pa r tne r reques t ing  tha t  he  send  me  a l l  the

in fo rma t ion  on  the  repor tab le

i r regu lar i ty.   And  tha t  takes  us  to  parag raph  46 and  shou ld  I  con t i nue

f rom there?

ADV MAHLAPE SELLO : Yes you  may then cont i nue  f rom there .

MR ROBE RTO GONSALVES : Okay.   A t – then subsequen t  I – we

in fo rmed the  End inamix  board  o f  th is  and  the  End inamix  board  …

CHAIRPERSON :   I  am so r ry.   Is  the  conversa t ion  be tween you  and th i s20

par tner  f rom KPMG – does  th is  cap ture  the  g i s t  o f  the  conversa t i on

wha t  you  have j us t  read?

MR ROBERTO GONSALVES : Qui te – qu i te  co r rec t  Cha i r  and I  know

that  i t  i s  accura te  because  subsequent  to  the  ca l l  I  sen t  an  emai l  to  a l l

my fe l low d i rec tors  say ing  I  have jus t  had a  ca l l  and  I  have l i t e ra l l y



24 MAY 2019 – DAY 98

Page 6 of 89

taken th i s  f rom my  emai l .

CHAIRPERSON :   Yes.   So  you r  ca l l  to  h im was  mo re  to  f ind  ou t  more

about  the  repor tab le  i r regu lar i ty  tha t  he – you  were  to ld  he  was

cons ider i ng  mak ing?

MR ROBE RTO GONS ALVES : Qui te  cor rec t  Cha i r  so  I  wan ted  to  know

wha t  the  f i r s t – the  second  repor tab le  i r regu la r i t y  was  abou t .

CHAIRPERSON :   Ja .

MR ROBE RTO GONS ALVES: And I  wanted to  know wha t  the  f i r s t  one

was a l l  abou t  as  we l l  because  we d id  no t  even know the re  was a  f i r s t

one .10

CHAIRPERSON :   Okay  thank  you .

ADV PHILLIP MOKOENA SC: I f  I  unders tand your  ev idence  tha t

desp i te  be ing  the  minor i ty  sha reho ld ers  a l l  th is  in fo rma t ion  per ta in ing

to  these i r regu la r i t i es  o r  repo r tab le  i r regu lar i t ies  were  never  conveyed

to  the  minor i t y  sha reho lde rs  up  un t i l  the  t ime when  a t  leas t  tha t

in fo rma t ion  came you r  way,  am I  co r rec t?

MR ROBE RTO GONS ALVES : Chai r  tha t  i s  qu i te  cor rec t .   We  on ly  knew

that  there  was  a  f i rs t  repor tab le  i r regu la r i t y  when  the  second  repor tab le

i r regu la r i t y  came to  our  no t i ce .

ADV MAHLAPE SELLO : Yes  and i t  was  a t  tha t  po in t  then  when you20

sough t  c la r i t y  as  to  wha t  does  i t – wha t  does  the  f i r s t  i r regu lar i t y  and

the  second  one  enta i l ?

MR ROBERTO GONS ALVES : Qui te  co r rec t  Cha i r.

ADV MAHLAPE SELLO : Yes.

CHAIRPERSON :   How long  be fore  had  the  f i r s t  one  be ing  repo r ted  i f
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you  go t  to  know pr i o r  to  the  con – te lephone  conve rsa t ion  tha t  you  had

wi th  the  pa r tne r  o f  KPMG,  d id  you  ge t  to  know?

MR ROBE RTO GONSALVES : So my  conve rsa t ion  w i th  KMPG was  on

the  22  Sep tember  2017  and  the  Hogan  Love l l ’s  response  to  KMPG took

p lace  in  te rms o f  Annexu re  20  I  w i l l  g i ve  you  the  p rec ise  da te .

CHAIRPERSON :   Hm.

MR ROBERTO GONS ALVES: I t  seemed  tha t  tha t  was  on  the  4

September  2017 .

CHAIRPERSON :   Oh.

MR ROBERTO GONS ALVES : So – and  i t  seemed  there  i s  an  annexu re10

to  i t  w i th  the  ac tua l  repo r tab le  i r regu la r i t y  to  I RBA f rom KPMG and  tha t

took  p lace  on  the  12  June  2017 .

CHAIRPERSO N :   Tha t  i s  the  f i rs t  one?

MR ROBERTO GONS ALVES : Tha t  i s  cor rec t  Cha i r.

CHAIRPERSON :   Okay  thank  you .

ADV PHILLIP MOKOENA SC: Do you  have  any  idea  as  to  why  th is

cruc ia l  and  v i ta l  in fo rma t ion  wh ich  o rd ina r i l y  a  shareho lder  mus t

ac tua l l y  be  to ld  abou t  why was  i t  kep t  away  f rom the  minor i ty

sha reho lders?

MR ROBERTO GONSALVES : Chai r  we  have no  idea  and you w i l l  see20

tha t  we  were  ve ry,  very  upset  tha t  there  cou ld  be  a  repo r tab le

i r regu la r i t y  and  you  know the  boa rd – the  minor i ty – the  o the r  d i rec tors

o f  the  board  no t  be  i n fo rmed  abou t  i t  and  the  o the r  shareho lde rs  no t  be

in fo rmed abou t  i t .

ADV PHILLIP MOKOENA SC: And th i s  was  kep t  away  f rom you desp i te
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the  fu l l  knowledge f rom the  major i ty  sha reho lders  tha t  you had ser i ous

concerns tha t  you  have ra i sed about  t he  BEX i ssue and you have  even

e labora ted  as  to  why  tha t  money shou ld  no t  be  pa id  to  the  consor t ium,

am I  cor rec t?

MR ROBE RTO GONSALVES : Chai r  tha t  i s  abso lu te l y  co r rec t  and I

th ink  tha t  i s  p robab l y  the  reason why they  kep t  i t  away  f rom because

they  a l ready knew tha t  we  had  concerns and  wha t  KPMG was j us t

suppor t i ng  the  conce rns  tha t  we  had.

ADV PHILLIP MOKOENA SC: Yes .

MR ROBE RTO GONSALVES : Jus t  con f i rming  what  we  had  a l ready10

be l ieved.

ADV PHILLIP MOKOENA SC: Yes  you  may  then  proceed  w i th  you r

tes t imony  f rom parag raph 37 .

MR ROBE RTO GONS ALVES : So – so a re  say ing  wha t  happened i s  on

the  27  September  there  was  an  End inamix  board  mee t ing  and  they

exp ressed  the i r  concern  in  paragraph  46 and  demanded tha t  a  mee t ing

be se t  up  immedia te ly  w i th – be tween  the  company,  managemen t ,

KPMG and the  shareho lders  and  wha teve r  lega l  adv i so rs  needed to  be

there .

ADV PHILLIP MOKOENA SC: Yes  p roceed.20

MR ROBE RTO GONS ALVES : And  then  wha t  happened  next  i s  on  the –

the  very  next  day I  spoke w i th  Char les You o f  the  Hogan Love l l s

because  I  knew tha t  they  were  the i r  lega l  adv i so rs  to  CNR Sou th  Af r i ca

and  on  tha t  ca l l  fo r  the  f i rs t  t ime  tha t  we  rea l i sed  tha t  the  f i r s t  R I

repor tab le  i r regu lar i t y  dea l t  w i th  the  BEX mat te r. He a l so  in fo rmed me
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on  the  ca l l  tha t  Hogan Love l l s  no  lon ger  w ish  to  ac t  fo r  the  company  on

tha t  repo r tab le  i r regu lar i ty  and  to  p rov ide  any adv i ce  to  them.  The

reason fo r  tha t  i s  tha t  they  had hea rd  tha t  one o f  the  BEX d i rec tors  had

a re la t ionsh ip  w i th  the  Gupta ’s  and those were  exact  words .   And  you

wi l l  rememb er  tha t  i n  Annexure  20  tha t  i s  the  response  tha t  Hogan

Love l l s  gave  to  KPMG on beha l f  o f  the  company  to  suppor t  why they

be l ieve  tha t  the  BEX issue  was  no t  a  repor tab le  i r regu lar i ty.

ADV PHILLIP MOKOENA SC: Yes .   Now jus t  you know to  seek c la r i t y

here  a  reason  is  g i ven  tha t  one  o f  the  BEX d i rec tors  I  though t  tha t

yesterday you in fo rmed the  Cha i r  tha t  th i s  BEX wh ich  u l t ima te ly  you10

know was  pa id  th is  huge  sums o f  money  i t  on ly  had  one  d i rec tor  as –

because  i t  was  dorman t  fo r  some t ime and  a t  the  t ime  when  i t

conc luded the  ag reemen t  there  was on l y  one  d i rec tor.

MR ROBERTO GONSALVES : Chai r  tha t  i s  qu i te  cor rec t .   There  i s  a

Mark  Shaw I  be l i eve  h is  name i s  he  i s  the  on l y  d i rec tor  on  the  da te .

Look subsequent l y  whe the r  new d i rec tors  were  appo in ted  or  whether  he

res igned  as  a  d i rec tor  I  am no t  sure  about  the  h is to ry  post  tha t  da te .

So  there  cou ld  have  been  new d i rec to rs  on  the  board  tha t  had  a

re la t ionsh ip  w i th  the  Gup ta ’s  o r  he  cou ld  have had  a  re la t ionsh ip  w i th

the  Gup ta ’s .20

ADV PHILLIP MOKOENA SC: Yes .   Now these  issues  wh ich  we  a re

now known  to  the  conso r t iums you know minor i ty  d i rec tors  where – was

Transnet  aware  o f  these  repo r tab le  i r regu la r i t i es  and  whe ther  o r  no t

KPMG d id  i n  fac t  repor t  the  i ssue  per ta in ing  to  BEX?

MR ROBERTO GONSALVES : Chai r  I  wou ld  no t know whe the r  Transnet
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was aware  o f  tha t .   Remember  tha t  we had  me t  w i th  them in  2016.

ADV PHILLIP MOKOENA SC: Yes .

MR ROBERTO GONS ALVES : And th is  i s  i n  2017.

ADV PHILLIP MOKOENA SC: and  17.

MR ROBE RTO GONSALVES : Whether  the  company i n fo rmed  Transnet

about  i t  o r  whe ther  Hogan Love l l s  d id  I  am not  sure .

ADV PHILLIP MOKOENA SC: Yes .

CHAIRPERSON :   Can I  take  you  back a  l i t t l e  b i t?   You sa id  tha t  one o f

the  d i rec tors  o r  the  d i rec tor  o f  BEX apparen t l y  had a  re la t ionsh ip  w i th

the  Gupta ’s  acco rd ing  to  what  yo u  were  to ld .   Was  i t  one  o f  the10

d i rec tors  tha t  had  an – one o f  the – I  mean  the  d i rec tor – the  so le

d i rec tor  o f  BEX tha t  had  an  agreemen t  w i th  your  conso r t i um o r  was  i t

one  o f  the  d i rec tors  o f  the  o ther  BEX wi th  wh i ch  your  consor t ium d id

no t  conc lude  an  ag reemen t?

MR ROBERTO GONSALVES : Chai r  I  be l i eve  i t  was  the  BEX ent i ty  the

2009 en t i ty  tha t  we had  s igned  the  lega l  agreemen t  w i th  because  I  th i nk

the  in i t ia l  BEX en t i t y  was never  i nvo lved w i th  i t .   I t  was jus t  a  façade

and  they  were  jus t  us ing  tha t  company ’s  p roper  name and  reg is t ra t ion

number  and then  p robab l y  acqu i red  a  she l f  company  and i t  seems they

had  acqu i red  a  she l f  company  appo in ted  a  d i rec tor  and  then  s igned  th i s20

agreemen t  w i th  l e t  us  ca l l  i t  th is  new BEX.   So  my  unders tand ing  f rom

wha t  Char les  Yo u f rom Hogan Love l l s  was say ing  was  tha t  the

re la t ionsh ip  was  be tween the  new BEX one o f  the  new BEX d i rec tors  o r

the  d i rec tor  and  the  Gup tas .

CHAIRPERSON :   So  wha t  I  am t ry i ng  to  es tab l i sh  i s  whethe r  i t  was  as
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you  unders tood  i t  was a  re fe rence  to  the  so le d i rec tor  o f  the  2009

reg i s te red  BEX o r  the  one  tha t  was – one o f  the  d i rec tors  o f  BEX tha t

was j us t  used  to  g i ve  the  o ther  one  some cred ib i l i ty.

MR ROBE RTO GONS ALVES : Chai r  I  unde rs tood i t  to  be  e i the r  the  so le

d i rec tor  Mark  Shaw o r  any  new d i rec tors  tha t  had  been appo in ted  to  the

new BEX compan ies  boa rd .

CHAIRPERSON :   Oh to  the  2009 reg is te red  one?

MR ROBERTO GONS ALVES : Qui te  co r rec t  Cha i r.

CHAIRPERSON :   Okay  bu t  you  j us t  d id  no t  know whethe r  a t  tha t  t ime

that  2009  reg i s te red  BEX s t i l l  had  one  d i rec to r o r  the re  were – there10

were more?

MR ROBERTO GONS ALVES : Tha t  i s  qu i te  co r rec t  Cha i r.

CHAIRPERSON :   Okay  a l r i gh t .

ADV PHILLIP MOKOENA SC: Yes .   I  take  i t  tha t  a t  some po in t  the

minor i ty  shareho lders  d id  have a  mee t ing  w i th  KPMG in  o rder  to

d iscuss  the  f i r s t  repo r tab le  i r regu la r i t y,  am I  cor rec t?

MR ROBERTO GONSALVES : Chai r  tha t  i s  qu i te  cor rec t .   On the  10

Oc tober  we  met  w i th  KPMG and  we  d i scussed  both  the  repo r tab le

i r regu la r i t i es .   We  made  i t  very  c lear  to  them tha t  the  f i rs t  repo r tab le

i r regu la r i t y  was a  conce rn  o f  ou rs  as  we l l  and  tha t  i s  the  reason why  we20

had  never  approved  s ign ing  the  f inanc ia l  s ta temen ts  o f  the  company

f rom 2015  onwards bu t  tha t  we d isag reed w i th  them on  the  second

repor tab le  i r regu lar i t y  and we  wou ld  be  g i v ing  them ev idence to  suppo r t

tha t .

ADV PHILLIP MOKOENA S C: Yes .   And  then what  happened
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subsequen t  to  tha t?

MR ROBERTO GONSALVES : Then  on  the  20  October  2017  we sen t  a

le t te r  to  wh i ch  i s  Annexu re  22  to  KPMG dea l ing  w i th  the second

repor tab le  i r regu lar i t y.

ADV P HILLIP MOKOENA SC: Yes.   May  I  re fe r  you  to  fo lder  22  RG22

Chai r  i s  to  be  found  on page 294 and  reques t  you  Mr  Gonsa lves  s imp ly

to  i dent i f y  tha t  documen t  fo r  us  and s imp ly  take  us  th rough  the

h igh l i gh t  o f  tha t  documen t?

MR ROBE RTO GONSALVES : Sure  Cha i r  th is  i s  a  le t te r  f rom CNR

South  Af r i ca  to  KPMG on dea l ing  w i th  the  second  repo r tab le10

i r regu la r i t y.   I t  i s  a  documen t  tha t  goes – i t  i s  p robab l y  a  26  page le t te r

tha t  had  p robab l y  a  few  hundred  o f  annexures  as  we l l .

ADV PHILLIP MOKOENA SC: Yes .

MR ROBE RTO GONSALVES : What  i t  was  pu rpor t ing  to  do  i s  g ive

KPMG con f idence  tha t  th i s  was  no t  a  repo r tab le  i r regu la r i ty.   The

concern  tha t  KPMG had  I  th ink  they  were  i n  the  med ia – there  i s  a  l o t  o f

– in  the  spo t l igh t  in  the  med ia .   There  was conce rn  I  th i nk  w i th  any

compan ies  tha t  ha d any th ing  to  do  w i th  ra i l  and you  w i l l  see

subsequen t ly  tha t  KPMG d id  res ign  as  aud i to rs .   The re  were  paymen ts ,

p ro jec t  managemen t  fees  tha t  was pa id  f rom the  company  CNR Sou th20

Afr i can  to  End inamix .   They  were  conce rned  tha t  maybe these were –

there  was  no  commerc ia l  subs tance beh ind  these .   And  wha t  th i s

document  purpo r ted  to  do  was  demons t ra te  tha t  there  was  more  than

adequa te  commerc ia l  suppor t  and  economic  suppor t  fo r  the  p ro jec t

managemen t  fees  and tha t  they were  bona f ide .   I  know I  am jumping
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ahead bu t  subsequen t ly  the  new aud i to rs  tha t  rep laced KPMG wi thdrew

the  second  repo r tab le  i r regu lar i t y  as  an  i ssue  bu t  no t  the  f i r s t  one ,  the

BEX one .

ADV PHILLIP MOKOENA SC: Yes .   No  tha t  i s  f i ne .   Le t  us – may  I

re fe r  you back to  your  s ta temen t  and  p lease  go to  page 14  and  dea l

w i th  the  events  f rom the  1  November  as  per  you r  paragraph  51

onwards .

MR ROBE RTO GONSALVES : So on the  1  November  2017  we had

ano ther  mee t ing  w i th  Werksmans .   Remember  tha t  they had  been

engaged  by  Transnet .10

ADV PHILLIP MOKOENA SC: Yes .

MR ROBERTO GONSALVES : To  look  i n to  the  BEX mat te r  and we

bas i ca l l y  gave – shared a l l  the  in fo rma t ion  tha t  we had  on  the  BEX

mat te r  w i th  them.   A t  tha t  s tage  we  s t i l l  d i d  no t  have  the  Hogan  Love l l s

annexures  we  j us t  had  the i r  le t te r.   We  go t  tha t  I  th ink the  nex t  day

f rom Hogan  Love l l s  and – so we  me t  w i th  Haro ld  Jacobs  and h i s  team.

ADV PHILLIP MOKOENA SC: Yes .   And  when  you  me t  w i th  Werksmans

were  they  aware  tha t  you know KPMG has  ac tua l l y  repor ted  th is  to

i r regu la r i t i es?

MR ROBERTO GONS ALVES : I  canno t  reca l l  whe the r  they were  aware20

of  tha t  o r  no t  Cha i r  to  be  hones t  w i th  you.   I  am not  su re  whether  we

men t ioned  tha t  in  the  meet i ng  to  them or  no t .

ADV PHILLIP MOKOENA SC: Now you have h igh l igh ted  the

ser i ousness o f  these  i ssues per ta in ing  to  the  BEX you know paymen t

and  how i t  was engaged  and  how the  amoun ts  esca la ted .   Was the  l aw
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– I  mean – any l aw  enforcement  agenc ies  engaged  in  o rde r  to  dea l  w i th

th i s  mat te r?

MR ROBERTO GONS ALVES : So Cha i r  subsequen t  to  the  meet ing  w i th

Werksmans  i t  was  appa ren t  tha t  th is  th ing  was j us t  d ragg ing  on  and i t

i s  s t i l l  d ragg ing  on .   And  we  were  concerned  tha t  qu i te  a  lo t  o f  t ime  had

e lapsed  before  we  were  f i r s t  exp ressed  our  conce rns  to  the  board  and

then to  Transne t  and  now Werksmans had  been  engaged  but  we d id  no t

see  s ign i f i can t  p rogress.   So  we took  i t  upon  ourse l ves as  the  mino r i t y

d i rec tors  to  repo r t  th is  to  the  Hawks and wha t  happened was Lu lami l a

Xa te as a  d i rec to r  pu t  toge the r  an  a f f i dav i t  and bo th  Row len Von10

Ger i cke  and myse l f  s igned suppor t ing  a f f i dav i t s

ADV PHILLIP MOKOENA SC: Can I  re fe r  you  to  RG24 .   Cha i r  i t  i s  on

page 323  and i f  you  can  p lease i dent i f y  tha t  document  fo r  us  and  to  the

ex ten t  tha t  i s  necessary  you may  s imp ly  h igh l igh t  the  impor tan t  aspec ts

ar is i ng  f rom tha t  documen t?

MR ROBE RTO GONSALVES : Sure .   Cha i r  i t  i s  page 323  th is  i s  the

aff i dav i t  f rom Lulami la  Xa te  and he  bas i ca l l y  summar ises tha t  he  i s  a

non -execu t ive  d i rec tor  o f  the  board  and  he  i s  depos ing  th is  a f f idav i t  in

tha t  capac i t y.   He  no t i f ies  them tha t  KPMG has  ra i sed  th is  repo r tab le

i r regu la r i t y  a round  the  fees rece i ved  f rom Transnet  and  the  paymen ts20

made  to  BEX and  he bas ica l l y  a l so  a t taches a l l  the  Hogan Love l l s

documents  wh ich  was ex tens ive  record  o f  a l l  the  cont rac ts  s igned

be tween  BEX,  the  va r ia t i on  orders  e tce tera ,  e tce te ra  and  he  s i gns  tha t

on  the  29  November  2017.

ADV PHILLIP MOKOENA SC: Yes .   Now when  the  minor i ty
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sha reho lders  approached the  Hawks  what  was  the  react i on  o f  the

major i ty  sha reho lders?   Were  they aware?  They  s imp ly  igno red  wha t

was happen ing?

MR ROBE RTO GONSALVES : We – Chai r  we  in fo rmed  them tha t  we

had  repo r ted  i t  to  the  Hawks because  we though t  i t  was the  prope r

th ing  to  do .   We  had  no th ing  to  h ide  and we knew tha t  i t  was go ing  to

obv ious ly  e f fec t  the  re la t i onsh ip  w i th  them bu t  we l e t  them know.

Obv ious ly  they were  no t  p leased  w i th  tha t .

ADV P HILLIP MOKOENA SC: Yes.   Wh at  happened  a f te r  the  ma t te r

had  been  repo r ted  to  the  Hawks?   Do  you  know i f  the  Hawks  d id10

any th ing  about  the  mat te r?

MR ROBERTO GONS ALVES : The  on ly  th i ng  o the r  engagement  w i th  the

Hawks was  a  few months l a te r  there  was a  Cap ta in  Frank [Rangwashe ]

f rom the  Commerc ia l  Cr ime  Un i t  and  Ser ious  Economic  Of fences  and  he

met  w i th  Rowlen Von  Ger i cke  and  jus t  to  unders tand a  b i t  more  abou t

the  ma t te r  bu t  no  rea l  p rogress  on  i t  and  s ince  then  there  has  bee n  no

progress.   No o the r  communica t ion  f rom the  Hawks.

ADV PHILLIP MOKOENA SC: Where  the  minor i t y  shareho lde rs  d id

they  make  any  fo l l ow  ups  w i th  the  Hawks  or  w i th  the  Cap ta in?

MR ROBERTO GONS ALVES : No o ther  than tha t  the – the re  had been20

one  o r  two d iscu ss ions  be tween them and  Rowlen Von  Ger icke .   I  know

someone f rom the  S IU has a lso  made  con tac t  w i th  Rowlen Von  Ger icke

bu t  I  be l i eve  f rom the  Hawks  there  has  been  no  o ther  communica t ion .

ADV PHILLIP MOKOENA SC: Yes.   May  I  then re fe r  you  back to  your

s ta tement  page 14  and  summar i se  fo r  us  the  conten ts  o f  parag raph 54?
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MR ROBERTO GONS ALVES : Sure .

ADV PHILLIP MOKOENA SC: Yes .

MR ROBE RTO GONSALVES : Chai r  so  th i s  i s  a  few  months  la te r – ten

mon ths l a te r  we  have ins i s ted  on  a  boa rd  mee t ing  to  unde rs tand  a  fe w

th ings.   F i r s t l y  wha t  has  happened  w i th  KPMG’s  rep lacemen t  aud i to r?

We need  to  unde rs tand  wha t  the  s ta tus  i s  o f  the  f i nanc ia l  s ta temen ts

cou ld  we – had  not  approved  them f rom 2015 .   We need  to  a lso

unders tand how the  repor tab le  i r regu la r i t ies  have been dea l t  w i th

e tce te ra .   A t  tha t  meet ing  we were  in fo rmed  tha t  there  are  new aud i to rs

J  Theron and  P ie te rsen and they  have  in  fac t  i ssued s igned aud i t10

f i nanc ia l  s ta temen ts  in  respect  o f  the  2017  yea r  and  pr i o r  yea rs  as

wel l .

ADV PHILLIP MOKOENA SC: When these new aud i to rs  were  appo in ted

I  mean were  the  mino r i t y  shareho lde rs  engaged i n  any  manner?

MR ROBERTO GONSALVES : Abso lu te  no t  Cha i r  and  there  i s  enough

ev idence on  reco rd  where  we demanded  tha t  we  have the  r i gh t  to  a t

leas t  in te rv iew  who  the  new aud i to r s  were  and  a l so  to  in fo rm the  new

aud i to rs  o f  the  repo r tab le  i r regu lar i t ies .  We  though t  i t  was  improper  to

appo in t  someone  and  no t  le t  them know o f  the  h is to ry  and  the

background o f  the  repor tab le  i r regu lar i t ies .20

ADV PHILLIP MOKOENA SC: Okay.   I t  appears tha t  the  minor i t y

sha reho lders  p layed no  ro le  i n  th i s  company?

MR ROBE RTO GONSALVES : Chai r  we  were  abso lu te l y  exc luded  f rom

many,  many impor tan t  dec is i ons and  tha t  i s  why there  has  been qu i te  a

lo t  o f  tens ion  a t  these boa rd  meet i ngs.
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ADV MAHLAPE SELLO : Was i t  as  a  resu l t  o f  the  pos i t ion  tha t  you took

in  re la t ion  to  the  BEX i ssue  o r  were  there  any  o ther  th ings  tha t  we re –

you – happen ing  w i th in  the  company tha t  cou ld  have s t ra ined  th is

re la t ionsh ip?

MR ROBERTO GONSALVES : So Cha i r  the  BEX issues obv ious ly

de f in i te l y  caused a  lo t  o f  tens ion .   The  o the r  tens ion  i s  a round the

corpo ra te  gove rnance.   We i ns i s ted  on – we demanded f rom day 1

ac tua l l y  tha t  they appo in t  a  Sou th  A f r i can  f i nanc ia l  d i rec tor,  cha r te red

accoun tan t  we  thought  tha t  wou ld  be  use fu l  fo r  the company.  Ensu r ing

compl i ance  w i th  a l l  our  ru les  and regu la t i ons .   You know we  demanded10

tha t  we have  proper  genders  fo r  board  mee t ings tha t  we  have  regu lar

boa rd  meet i ngs.   Tha t  a l l  mat te rs  per ta in ing  to  boa rd  mee t ings  a re

c i r cu la ted  be fo re  the  board  mee t in g  e tce tera .   The Ch inese  d i rec tors

obv ious ly d id  no t l i ke  tha t  approach .

ADV PHILLIP MOKOENA SC: Yes .   You  can  then p ick  up  w i th  your

ev idence  fo rm parag raph  55 on  page 15 .

MR ROBERTO GONS ALVES : So fo l low ing  the  board  mee t ing  Cha i r  on

the  25  Sep tember  the  next  day  I  wro te  to  the  aud i t  par tner  Nad ia

Pie te rsen  and I  i n fo rmed  he r  tha t  we were  very  surpr i sed tha t  the i r

aud i ted  f inanc ia l  s ta temen ts  fo r  2017  had been s igned  o f f  and g iven20

tha t  we  had  not  had  a  boa rd  meet i ng  fo r  such  a  long  t ime  and  I  a lso

to ld  her  tha t  we  needed  to  unders tand  how the – they  had  dea l t  w i th  the

BEX mat te r  and a lso  any  o ther  RI ’s .

ADV P HILLIP MOKOENA SC: Yes.   And  in  pa ragraph  6  you  dea l  w i th

qu i te  an  impor tan t  l e t te r  wh i ch  was  wr i t ten  by  Mr  Stephen Te t i  and  the
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con ten ts  o f  wh i ch  a re  qu i te  c ruc ia l  and  impor tan t  and re levant  to  the

terms  o f  re fe rence  o f  th is  commiss ion .   Cou ld  you  p lease  you  know take

us th rough tha t  pa ragraph and p lease  read i n  fu l l  the  conten ts  o f  tha t

le t te r  p lease?

MR ROBERTO GONSALVES : Sure  Cha i r  so  S tephen  Te t i  who i s  f rom

Endinamix  represen t i ng  Kopana  Ke  Mat l a  was a t  tha t  boa rd  meet ing  on

the  25  Sep tember  and  i t  was  qu i te  a  hos t i le  mee t ing  because  the  i ssue

of  BEX came up once aga in  and  on  the  27  Sep tember  2018  S tephen

Te t i  s igned  a  le t te r  on  beha l f  o f  End inam ix  to  the  CNR board  and  in  i t

he  s ta ted  the  fo l low ing :10

“We as  End inamix  rega rd  the  paymen t  o f  R67 181 494 ,00  i nc lud ing

VAT”

ADV PHILLIP MOKOENA SC: Mr  Gonsa lves I  have  jus t  rece ived a  no te

tha t  a  ten  minu tes  b reak  i s  be ing  reques ted .   Cha i r  the re  i s  a  se r ious

techn ica l  b reak  tha t – techn i ca l  b reak – tha t  b reak  tha t  needs  to  be

dea l t  w i th  and on  those  bas i s  I  am no t  sure  whe the r  we  were  ab le  to

cap ture  a l l  the  ev idence  or  whe ther  we have  los t  any or  whether  i t  i s

on ly  re la ted  to  the  camera .

CHAIRPERSON :   Le t  us  see i t  l ooks  l i ke  so  fa r  we have  been

record ing .   Yes  okay.20

ADV PHILLIP MOKOENA SC: Yes .

CHAIRPERSON :   So  tha t  i s  f ine  so  we  can  take  the  ten  minutes .

ADV PHILLIP MOKOENA SC: Ten minu tes .

CHAIRPERSON: Break to  enab le  the  techn i c ians  to  f i x  the  pr ob lem.

Okay  i t  i s  ha l f  pas t  twe l ve – ten  sor ry.   Twen ty  to  e leven  we  w i l l
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resume.   Thank  you .   I f  the re  i s  need  fo r  more  t ime  I  w i l l  be  to ld .   Okay

we  ad jou rn .

INQUIRY ADJOURNS

INQUIRY RESUMES

CHAIRPERSON: I  unde rs tand  the  p rob lem has  been  f i xed .

ADV PHILLIP MOKOENA SC: The prob lem has  been  reso lved  Cha i r.   I

am to ld .

CHAIRPERSON: Okay,  thank you .   Le t  us  proceed .

ADV PHILLIP MOKOENA SC: Mr Gonsa lves  jus t  be fore  the  sho r t

ad journmen t  you  were  tak ing  the  Cha i r  th rough  pa ragraph  56  o f  your10

sta tement  and I  have  requested  you  to  a lso  read  in  fu l l  wha t  i s

cap tured  i n  the  l e t te r  tha t  you a re  re fe renc ing  as  RG26.   P lease

proceed  to  do  so .

MR ROBERTO GONS ALVES: Thank  you  Cha i r.   So  on

27 Sep tember 2018 S tephen Te t i  who  is  a  D i rec to r  o f  End inamix  who

rep resen ts Kopano Ke Mat la  w ro te  to  the  CNR Board  on  beha l f  o f  the

End inamix  Board  and  in  the  le t te r  he  s ta ted i n te r  a l ia the  fo l l ow ing :

“We as  End inamix  regard  the  paymen t  o f

“R67 181 494.00”  i nc lud ing  VAT to  BEX as  a  br ibe

to  induce  the  award  o f  th i s  tende r.   Th is i s  a  b reach20

of  your  f i duc ia ry  du t ies  as  D i rec tors  o f  CNR.   We

there fo re  demand  tha t  CNR take  the  fo l low ing

min imum measures  to  reve rse  and  cor rec t  the

s i tua t ion :   i ,  you  repor t  th i s  ma t te r  in  te rms o f  the

Preven t ion  and  Comba t t i ng  o f  Cor rup t  Ac t i v i t ies  Ac t
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12  o f  2004  “PCCA Act ” ;  i i ,  you  repo r t  th i s  mat te r  to

the  SAPS “Hawks”  as  hav ing  been the  sub jec t  o f

ex to r t i on  by  BEX;  i i i ,  you  repor t  the  behav iou r  o f

BEX in  te rms o f  the  F inanc ia l  In te l l i gence  Ac t  38  o f

2001 “F ICA” ;  i v,  any  o ther  measures  necessary  to

recover  the  mon ies  tha t  you pa id  to  BEX. ”

The  nex t  pa rag raph  says:

“Our  pos i t ion  as  End inamix  i s  s imp ly  tha t  un less

CNR demonst ra tes  a  w i l l i ngness  to  co r rec t  the  BEX

mat te r  and  a l l  the  o ther  i ssues  ra ised  above  by  the10

Endinamix  D i rec to rs  we are  no t  w i l l i ng to  s ign  and

con f i rm any  BEE c reden t ia l s  o f  the  jo in t  ven ture  as

we w i l l  be  compl ic i t  i n  the  very  th ings we are

compla in ing  abou t  and we  w i l l  be – and we w i l l

demand  the  res igna t ion  o f  the  End inamix  Board

Di rec tor  who  s i t s  on  you r  Board  as  tha t  amoun ts  to

con f l i c t  o f  in te res t . ”

ADV PHILLIP MOKOENA SC: Yes .   Now d id  the  Board  o f  CNR or

D i rec tors  dea l  w i th  the  i ssues  wh ich  were  re fe renced i n  th is  l e t te r?   D id

they  take  any  remedia l  ac t ion?20

MR ROBERTO GONS ALVES: Chai r  desp i te  numerous  reques ts  we

have  seen  no reac t i on  by  the  CNR Board  o f  CNR to  th is  le t te r.

ADV PHILLIP MOKOENA SC: Yes .   You  can  p ick  up  then  f rom

paragraph 57  and  dea l  w i th  the  even ts  f rom 3 October 2018 .

MR ROBERTO GONS ALVES: Sure  and so  Cha i r  on  3 October 2018
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Lu lami l e Xa te ,  myse l f ,  Je f f Wang  the  CEO and  some o the r  CNR Sou th

Afr i can  rep resen ta t i ves  met  w i th  Nad ia Pie te rsen o f  J Theron  &

Pie te rsen  and  i t  was ve ry  obv ious  f rom the  d iscuss ions  tha t  we  had

wi th  he r  tha t  she  was  no t  fu l l y  in fo rmed  about  the  na ture  o f  the  BEX

issue  and  tha t  management  o f  CNR had  no t  p rov ided  them wi th  the  fu l l

i n fo rma t ion .   Ove r  the  next  few days  we – we proceeded  to  do  tha t .

ADV PHILLIP MOKOENA S C: Yes  bu t  d id  you  fu rn i sh  them wi th  the

re levant  in fo rmat i on?  D id  you  g i ve  them the  documents  tha t  wou ld

susta in – you know- wha teve r  compla in t  tha t  you  had  in  re la t i on  to  the

BEX mat te r?10

MR ROBERTO GONS ALVES: Qui te  co r rec t  Cha i r.   We - we  then

emai led  them a l l  the  BEX re la ted  documen ta t ion .

ADV PHILLIP MOKOENA SC: Do you  know whe ther  they reac ted  to

same?   What  d id  the y do  w i th  tha t  in fo rmat ion?

MR ROBERTO GONS ALVES: Chai r  I  mus t  g i ve  them c red i t .   They

reac ted  very  qu i ck ly.   On 8 Oc tobe r 2018  they i n fo rmed us  tha t  they

had  re t rac ted  the  2015 /2016  and  2017 annua l  f inanc ia l  s ta temen ts  and

I  w i l l  quote :

“As a  resu l t  o f  i n fo rma t ion  tha t  came to  ou r

a t ten t i on  a f te r  the  f ina l i sa t i on  o f  the  above20

ment ioned  repo r ts . ”

And i n  add i t i on  they  sa id – a d i rec t  quote :

“We wi l l  need  to  reopen  the  December 2015 aud i t . ”

ADV PHILLIP MOKOENA SC: So they – they too  cons idered th i s

ma t te r  to  be  very  se r i ous?



24 MAY 2019 – DAY 98

Page 22 of 89

MR ROBERTO GONS ALVES: Ja ,  abso lu te ly  Cha i r  and  the  la tes t  aud i t

repor t - as  I  w i l l  t a lk  about  a  b i t  l a te r - has  an  emphas i s  o f  the  ma t te r

on – in  re la t i on  to  BEX.

ADV PHILLIP MOKOENA SC: Yes  and  then  on  15 Oc tobe r  the re –

thereabou t  yo u wro te  a  le t te r  to  Ms Pie te rsen?

MR ROBERTO GONS ALVES: Yes I  w ro te  on  15 Oc tobe r 2018 to

Ms Pie tersen  and  I  made  i t  ve ry  c lea r  to  her  and I  w i l l  quo te :

“Regard ing  BEX we  “ the  D i rec tors”  rep resen t ing  the

minor i ty  D i rec to rs  tha t  i s  Lu lami l e Xa te  o f

End inamix ,  Rowlen von Ger i cke  f rom Globa l  and10

Robbie Gonsa l ves – Cad iz - were  descent i ng

Di rec tors  when  the  Board  vo ted  on  the  BEX

con t rac t .   Tha t  i s  we d id  no t  suppor t  the  cont rac t

and  do  no t  suppor t  tha t  the  paymen t  made to  BEX

was a bona  f ide paymen t  fo r  serv i ces  rende red  to

CRRCSARS.”

Which  i s  CNR South  A f r i ca .

ADV PHILLIP MOKOENA SC: Yes .

MR ROBERTO GONS ALVES: “Fo r  th i s  reason  we  wanted  to

know how th is  payment  was go ing  to  be  d i sc losed i n20

the  December 2015  annua l  f inanc ia l  s ta temen ts .

We have  as  ye t  no t  r ece ived  a  response  f rom

CRRCSARS on  27 September  l e t te r. ”

ADV PHILLIP MOKOENA SC: Did  Ms Pie tersen  responded i n  reacted

in  any manner  to  th is  le t te r?
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MR ROBERTO GONS ALVES: Yes  they – no remember  tha t  Cha i r  on –

they – they  w i thdrew the – the  f i nanc ia l  s ta temen ts .

ADV PHILLIP MOKOENA SC: Yes .

MR ROBERTO GONS ALVES: For  2015/2016  and  2017 .   They on l y –

the  next  tha t  we hea rd  f rom them was  on  22 March 2019 - so  no t  ve ry

long  ago - where  I  rece i ved  a  copy o f  the  dra f t  f i nanc ia l  s ta temen ts  fo r

31 December 2018  and  in  tha t  d ra f t  f i nanc ia l  s ta tements  the

independent  aud i to rs  repo r t  i nc luded  an emphas i s  o f  ma t te r  i n  respec t

o f  the  BEX i ssue .

ADV PHILLIP MOKOENA SC: Yes .   May  I  re fe r  you  to  RG29?  Cha i r10

tha t  w i l l  be  on  page  340 .   I f  you  may  p lease  i den t i fy  tha t  d ocumen t  fo r

us .

MR ROBERTO GONS ALVES: So Cha i r  th i s  i s  a  d ra f t  independen t

aud i to rs  repor t  and  tha t  wou ld  be  f rom J Theron  &  P ie te rsen  i n  respec t

o f  the  2018 f inanc ia l  s ta tements – yea r  ended  31 December 2018 .

ADV PHILLIP MOKOENA SC: Yes  and  wha t  a re  the i ssues wh ich  you

wish  to  h igh l igh t  to  the  Cha i r?

MR ROBERTO GONS ALVES: So Cha i r  in  the  aud i t  repor t  about  in  the

midd le  you  w i l l  see  a  pa ragraph  w i th  a  head ing  “Emphas is  o f  Ma t te r ”

and  in  i t  they  s ta te :20

“We draw a t ten t ion  to  the  fo l low ing  c i r cumstance . ”

I  w i l l  no t  read  i t  ou t  word  fo r  wo rd  bu t  in  a  nu tshe l l  they  say  tha t  there

is  a  repor tab le  regu lar i t y  and  the re  a re  two  po in ts  here .   One ,  they say

accord ing  to  the  in fo rma t ion  rece ived  the  proposa l  by  CNR in  respect  o f

the  re loca t ion  f rom Koedoespoor t  to Bayhead – and I  w i l l – these  are
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d i rec t  words :

“…sign i f i can t l y  mis rep resen ted the  cost  to

Transnet . ”

Tha t  was the  i ssue and ( in te rvenes ) .

CHAIRPERSON: Effec t i ve ly  i t  i s  the  one  you quo ted in  your  s ta tement

on  the  las t  page?

MR ROBERTO GONS ALVES: Qui te  co r rec t  Cha i r.

CHAIRPERSON: Ja .

MR ROBERTO GONS ALVES: And  then  the  second  po in t  tha t  they  ra i se

tha t – is  tha t  CNR en tered  in to  an  ag reemen t  w i th  BEX on  25 Apr i l 201510

and  tha t  i t  appears  tha t  the  paymen ts  made  to  BEX sound – lacks

sound  commerc ia l  subs tanc e and purpose .

ADV PHILLIP MOKOENA SC: Yes.   Now how was  th i s  ma t te r  u l t ima te ly

reso lved  i f  i t  was  reso lved?  I  mean  we know tha t  the  mino r i t y

sha reho lders  d id  in te rac t  w i th  Transne t .   They  in te rac ted  w i th  the

Hawks.   They  i n te rac ted  w i th  the  aud i to rs .   W ha t  happened  u l t ima te ly

w i th  th i s  ma t te r?   Do you know i f  the  mon ies  were  pa id  back  to

Transnet  o r  whe ther  a re  they  be ing  pu rsued?   Wha t  i s  the s ta tus  quo o f

a l l  these i ssues?

MR ROBERTO GONS ALVES: So Cha i r  to  ou r  knowledge  f rom the20

company ’s  pe rspect i ve abso lu te ly  no th ing  has  happened .   They  have

de f in i te l y  no t  repa id  Transnet  the  amoun t  back  un less  they  have done  i t

w i thou t  i n fo rming  us  and  I  unders tand  tha t  they  are  no t  pu rsu ing  BEX a t

a l l .   Remember  tha t  we  wro te  to  them demand ing  tha t  they  do  tha t .   W e

have subsequent l y  wr i t ten  to  them a  few t imes and  rece ived no
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response  f rom i t .   So  I  assume tha t  they  have  done  abso lu te l y  no th ing

about  i t .   The  on l y  th ing  tha t  we  have managed  to  ach ieve  i s  ge t  the

f inanc ia l  s ta tements  i n  respec t  o f  2015 /2016  and  2017 re t rac ted  and  an

emphas i s  o f  ma t te r  now inc luded i n  the  la te r  se t  o f  f inanc ia l  s ta temen ts

by  the  new aud i to rs  s ta t ing  tha t  the  BEX mat te r  i s  a  repo r tab le

regu lar i t y  and i t  has  no t  been  reso l ved.

ADV PHILLIP MOKOENA SC: Yes  and  w i th in  tha t  company  i tse l f I  take

i t  tha t  a re – are  you s t i l l  t he  mino r i t y  sha reho lder  in  tha t – in  the

en t i t y?

MR ROBERTO GONS ALVES: So we  are  s t i l l  m inor i t y  shareho lders  and10

we s t i l l  m ino r i t y  D i rec tors  o the r  than  Rowlen von Ger i cke  who  has

res igned  s ince .   I  unders tand  tha t  we  a r e  go ing  to  have  a  Board

mee t ing  nex t  week .   I  assume tha t  i t  i s  go ing  to  be  qu i te  a  host i l e  one

bu t  tha t  i s  the  p lan .

ADV PHILLIP MOKOENA SC: Yes .   D id  the  company – I  mean – do you

know i f  the  majo r i t y  sha reho lders  have  dea l t  w i th  th i s  mat te r  o r  taken –

taken i t  any  fu r ther?

MR ROBERTO GONS ALVES: No not  a t  a l l  Cha i r  and I  assume tha t  i f

they  had  they  wou ld  have  in fo rmed  us .   So my  assumpt ion  i s  tha t  they

have  done  very  l i t t l e  on  i t  i f  any th ing  a t  a l l .20

CHAIRPERSON: Have  you  or  any  o f  the  mino r i t y  sha reho lders  has

in te rac ted  w i th  the  new Board  o f  Transnet?   There  was  a  new Board

tha t  was  appo in ted  ear l y  las t  yea r  fo r  Transnet  and  i ts  Cha i rperson

Mr Popo Mole fe  gave  ev idence  abou t  two  weeks ago  here  and he  gave

ev idence  about  how the  new Board  i s  t ry ing  to recover  mon ies  tha t  may



24 MAY 2019 – DAY 98

Page 26 of 89

have  been  pa id  to  ind iv i dua l s  o r  en t i t ies  i n  the  manner – in

c i r cumstances  where  they  were  no t  en t i t l ed  to  such  paymen ts .   Do  you

know whe the r  any  o f  the  minor i t y  shareho lders  have  in te rac ted  w i th  the

Board  to  say are  you aware  o f  t h is ,  wha t  i s  Transne t  do ing  abou t  i t?

MR ROBERTO GONS ALVES: Chai r  now we  have no t .   Obv ious l y  we

repor ted  th is  to  the  Hawks  and  we  repor ted  i t  to  the  o ld  Transnet

Execu t ives .

CHAIRPERSON: Yes .

MR ROBERTO GONS ALVES: So we  have  no t  repor ted  to  the  new one

bu t  I  am hop ing  tha t  as  a  resu l t  o f  th is  tes t imony tha t  I  am g iv ing  now10

…

CHAIRPERSON: Yes .

MR ROBERTO GONS ALVES: Tha t  Transnet  now wi l l  engage  w i th  us .

CHAIRPERSON: Yes .

MR ROBERTO GONS ALVES: We are  open.   We wi l l  g ive  them or  sha re

eve ry th ing  w i th  them.   We wi l l  coopera te  fu l l y  w i th  them.

CHAIRPERSON: Yes .

MR ROBERTO GONS ALVES: We wan t  th is  reso l ved.   So  I  wou ld  be

very  p leased  i f  Transne t  can engage  us  and ass is t  us  …

CHAIRPERSON: Yes .20

MR ROBERTO GONS ALVES: Wi th  th i s  ma t te r.

CHAIRPERSON: Ja ,  no I – I  wou ld  encou rage you to  take  the  f i r s t

oppor tun i t y  you ge t  a f te r  you  are  f in i shed  here  to  communica te  or  make

con tac t  w i th  the – maybe  w i th  the  Cha i rperson  o f  the  Board  o f  Transne t

to – to  b r ing  to  h i s  a t ten t i on  tha t  there  i s  th is  ma t te r  and  you  have
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g iven ev idence abou t – probab l y – wel l  he  was  he re  yes terday  morn ing .

I  th ink  p robab ly  he  may  we l l  be  wa tch ing  bu t  I  be l ieve  tha t  he  wou ld  be

in te res ted  to  know abou t  anybody  who  may  have  rece ived paymen t  f rom

Transnet  in  c i r cumstances tha t  a re  suspect . So I – I  wou ld  encourage

that  you - you do  tha t .

MR ROBERTO GONS ALVES: Chai r  we w i l l  cer ta in l y  take  you up  on

tha t .   I  b r i e f l y  Mr  Mole fe  yes terday …

CHAIRPERSON: Yes .

MR ROBERTO GONS ALVES: In  the  a rea  ou ts ide .

CHAIRPERSON: Yes,  yes  bu t  to  go  back  to  t h i s  BEX i ssue  assuming10

tha t  you  were  cor rec t  in  es t ima t ing  the  cos t  a t  R9 . - someth ing  mi l l i on .

I t  means  tha t  s i nce  they  were  u l t imate l y  pa id  about  R600 -someth ing

mi l l i on – i s  tha t  r igh t?

MR ROBERTO GONS ALVES: R647 mi l l i on  Cha i r.

CHAIRPERSON: Ja 647  mi l l i on .   I t  means tha t  i f  your  es t ima t i on  o f  the

cost  was  cor rec t  i t  means  tha t  there  i s  a  good  chance – the re  chance

that  more  than  600  mi l l i on  migh t  no t  have been  j us t i f i ed  tha t  was  pa id

by Transne t .   Is  my  rough  ca lcu la t ion  co r rec t  in  te rms  o f  wha t  may  have

been un jus t i f i ed  to  be  pa id?

MR ROBERTO GONS ALVES: So Cha i r  we  be l i eve  tha t  the  fu l l  R64720

mi l l ion  i s  un jus t i f i ed .

CHAIRPERSON: Yes .

MR ROBERTO GONS ALVES: We were  a l ready  pa id  R9 .7  mi l l i on  tha t

we  …

CHAIRPERSON: Oh,  oh  tha t  was sepa ra te?
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MR ROBERTO GONS ALVES: That  was  bu i l t  i n to  the  pr i ce  o f  a

locomot ive .   So when  we are  pu t t i ng  the  f i na l  p r i ce  per  locomot ive  …

CHAIRPERSON: Yes .

MR ROBERTO GONS ALVES: In  the  tende r  document  …

CHAIRPERSON: Yes .

MR ROBERTO GONS ALVES: We inc luded  th i s  R9 .7  mi l l i on  and

increased the  pr i ce  o f  the  locomot i ves  a l ready.

CHAIRPERSON: Oh,  yes  I  th ink  you d id  say  tha t .

MR ROBERTO GONS ALVES: So we  have  been pa id  Cha i r  R9 .7  mi l l i on

p lus  …10

CHAIRPERSON: Yes .

MR ROBERTO GONS ALVES: R647  mi l l i on .   Even  i f  the  R9 .7  mi l l i on

Cha i r  wa s  incor rec t  and  i t  shou ld  have been 5  mi l l i on  …

CHAIRPERSON: Yes .

MR ROBERTO GONS ALVES: Or  i t  shou ld  have  been  15 mi l l i on  …

CHAIRPERSON: Yes .

MR ROBERTO GONS ALVES: Or  i t  shou ld  have  been  18 mi l l i on  …

CHAIRPERSON: Hm.

MR ROBERTO GONS ALVES: I  th i nk  i t i s  la rge – i t  i s  i r re levan t .

CHAIRPERSON: Yes .20

MR ROBERTO GONS ALVES: I t  was  an  ag reed number  …

CHAIRPERSON: Ja .

MR ROBERTO GONS ALVES: The  number  was  agreed  w i th  TFR …

CHAIRPERSON: Yes .

MR ROBERTO GONS ALVES: And  i t  was  bu i l t  i n to  the  pr i c ing  o f  the
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f i na l  f i xed  p r i ce  pe r  l ocomot ive .

CHAIRPERSON: Ja .

MR ROBERTO GONS ALVES: So i t  has  a l ready been  inco rpora ted  i n

the  l ocomot ive  pr i ce .

CHAIRPERSON: So th i s  who le  R647  mi l l i on  tha t  was  pa id  on  you r

ev idence  was  rea l l y  comple te l y  unnecessary  and there  was re a l l y  no

cause fo r  Transnet – Transnet  to  pay  tha t  amount?

MR ROBERTO GONS ALVES: Chai r  tha t  i s  wha t  we  be l ieve  and  tha t  i s

…

CHAIRPERSON: Yes .10

MR ROBERTO GONS ALVES: The reason  why we approached  Transnet .

We  though t  perhaps ( in te rvenes ) .

CHAIRPERSON: ( In te rvenes )  you  d id  no t  know?

MR ROBERTO GONS ALVES: Qui te  co r rec t  Cha i r.

CHAIRPERSON: And nobody to ld  you any th ing .   You  d id  no t  know up

to  now?

MR ROBERTO GONS ALVES: Chai r  we  are  s t i l l  wa i t i ng .

CHAIRPERSON: Ja .   Nor  d id  your  ma jo r i t y  shareho lde rs?

ADV PHILLIP MOKOENA SC: No de f in i te ly  no t .

CHAIRPERSON: You gave everyone an oppor tun i t y  to  exp la in  to  you20

wha t  the  jus t i f i ca t ion  was  bo th  Transne t  and  the  major i t y  sha reho lde rs

and  nobody to ld  you  wha t  the  jus t i f i ca t ion  was.   I s  tha t  r igh t?

MR ROBERTO GONS ALVES: Qui te  cor rec t  Cha i r  and tha t – tha t  i s  the

reason why  we  fe l t  ob l iged to  repor t  th i s  to  the  Hawks .

CHAIRPERSON: Yes ,  yes .   Then  the  Hawks  themse lves  do  no t  seem to
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have  ac ted  as  qu i ck l y  as  one  wou ld  have  thought  they  wou ld?

MR ROBERTO GONS ALVES: Tha t  i s  qu i te  co r rec t  Cha i r.

CHAIRPERSON: Yes ,  yes  because  you  repor ted  to  the  Hawks  when?

MR ROBERTO GONS ALVES: That  wou ld  have been towards the  end o f

2017.

CHAIRPERSON: Ja ,  so  the re  has  been  a  who le  yea r  and  a  ha l f  a t

leas t?

MR ROBERTO GONS ALVES: Qui te  co r rec t  Cha i r.

CHAIRPERSON: Yes and have the  Hawks been keep ing  you  in fo rmed

about  the i r  p rog ress?  Have they been i n  touch w i th  you to  make  sure10

tha t  you  know tha t  the  de lay  i s  no t  because  they  a re  no t  do ing  any th ing

bu t  they  a re  work ing  on  the  ma t te r in  anyway?

MR ROBERTO GONS ALVES: Chai r  there  was j us t  one  mee t ing  …

CHAIRPERSON: Hm.

MR ROBERTO GONS ALVES: Subsequen t  to  tha t  …

CHAIRPERSON: Hm.

MR ROBERTO GONS ALVES: Subsequent  to  the  a f f idav i t s  be ing

submi t ted  and tha t  was  w i th  Rowlen von Ger i cke  …

CHAIRPERSON: Hm.

MR ROBERTO GONS ALVES: But  no th ing  came ou t  o f  tha t  mee t ing  and20

no new in fo rma t ion .   They a l ready  had a l l  the  in fo rma t ion .   So no th ing -

i t  was  k ind  o f  j us t  a  b r ie f  update  bu t  no th ing  came ou t  o f  tha t .

CHAIRPERSON: So the  mee t i ng  i t se l f you  say there  was rea l l y  no

va lue  to  the  mee t ing  as  such?

MR ROBERTO GONS ALVES: No va lue  wha tsoever  Cha i r.   I  mean  I
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ac tua l l y  spoke  to  Mr von Ger i cke – Rowlen von Ger i cke – th is  morn ing

jus t  to  conf i rm tha t  and  he  con f i rmed  i t .

CHAIRPERSON: And the  mee t ing  had  been asked fo r  by  them – by the

Hawks – or  you  had  asked fo r  i t  o r  your  s i de  had asked  fo r  i t?

MR ROBERTO GONS ALVES: Chai r  I  do  no t  know whe ther

Mr von Ger i cke  had  ca l led  them o r  they …

CHAIRPERSON: Ja .

MR ROBERTO GONS ALVES: Or  they  had  ca l led  h im fo r  the  meet ing .

CHAIRPERSON: Ja bu t  a  mee t ing  had taken  p lace  bu t  no th ing – there

was no th ing  o f  any  s ign i f i cance  tha t  came ou t  o f  i t?10

MR ROBERTO GONS ALVES: Qui te  co r rec t  Cha i r.

CHAIRPERSON: And the  Hawks  have  never  sa id  to  you  we  need  some

more  in fo rma t ion  or  your  s ta tements  a re  no t  adequa te  or  you r  a f f i dav i t s

are  no t  adequa te  or  there  i s  someth ing  tha t  you  a f f i dav i t s  do  no t  c la r i f y

or  they have  never  sa id  any th ing  l i ke  tha t  to  you?

MR ROBERTO GONS ALVES: No Cha i r  abso lu te l y  no t .   I  mean we  are

wi l l i ng  and  ab le  to  ass i s t  whenever – wheneve r – i f  anyone  needs  any

in fo rma t ion  we  a re  w i l l i ng  and ab le  to  ass i s t .

CHAIRPERSON: Yes .

MR ROBERTO GONS ALVES: Whethe r  i t  i s  Werksmans whether  i t  i s20

Transnet  whe ther  i t  i s  the  Hawks .

CHAIRPERSON: Yes .   D id  you  ge t  to  know who  a t – a t  the  Hawks  was

ass igned  to  dea l  w i th  the  ma t te r?

MR ROBERTO GONS ALVES: Yes  Cha i r.   So  the  ac tua l  s ta temen t  was

s igned  in  f ron t  o f  L i eu tenant Co lone l Percy Koekeman  o f  the  Germis ton
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Branch  o f  the ( in te rvenes) .

CHAIRPERSON: I  am sor ry. Wha t  i s  h i s  name?

MR ROBERTO GONS ALVES: In  pa ragraph 52  …

CHAIRPERSON: Ja .

MR ROBERTO GONS ALVES: Of my s ta temen t – you w i l l  see  i n  the  las t

sen tence  Cha i r  …

CHAIRPERSON: Oh yes,  yes .

MR ROBERTO GONS ALVES: I t  i s  L ieu tenan t Co lone l Percy Koekeman

for the  Germis ton  Branch  and  then Cha i r  in  the  nex t  parag raph you w i l l

see  a  Capta in Frank Rangwash i (? )  …10

CHAIRPERSON: Yes .

MR ROBERTO GONS ALVES: Came to  v i s i t  Rowlen von Ger i cke .

CHAIRPERSON: Yes.   Wel l  i t  may  be  tha t  they  have a  lo t  o f  work – a

lo t  on  the i r  hands bu t  one  wou ld  have  expec ted  tha t  a t  l eas t  they  wou ld

keep you i n fo rmed  abou t  what  i s  happen ing  par t i cu la r l y – i t  i s

par t i cu la r l y  impor tan t  tha t  they  shou ld  keep – you  know – peop le  who

have  submi t ted  comp la in ts  to  them in fo rmed  because  the re  a re a l l  k inds

of  a l legat i ons  aga ins t  some o f  the  law  enforcement  agenc ies  tha t  fo r

some t ime  they  were  no t  pursu ing  ma t te rs  tha t  they  shou ld  be  pursu ing

and  so  on .   So  to  dea l  w i th  tha t  i t  i s  impor tan t  tha t  they  shou ld  keep20

peop le  who  submi t  compla in ts  to  them in formed  so  tha t  those peop le

know tha t  someth ing  i s  happen ing – you  know – because  o therw ise  i f

peop le  th ink  tha t  they submi t  compla in ts  to  them fo r  invest i ga t ion  and

no th ing  happens peop le  l ose  con f idence  i n  them.   So ,  okay  thank  you .

MR ROBERTO GONS ALVES: Thank  you  Cha i r.
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ADV PHILLIP MOKOENA SC: Mr Gonsa lves I  jus t  want  to  conc lude

you r  tes t imony  by  re fe r r i ng  you  to  someth ing  tha t  does  no t  appear  to  be

qu i te  c lear  f rom your  tes t imony.   You  re fe r red  to  the  two  BEX you

remember?   I  mean  you  iden t i f i ed  t he  one  as  the  rea l  BEX tha t  migh t  be

hav ing  capac i t y  and  necessary  resources  tha t  you  can  engage  in  the

t ransact i on  o f  tha t  magn i tude  bu t  you  sa id  tha t  a f te r  you were  f i n ished

wi th  the  re levant  documen ts  o f  th i s  o the r  BEX - fo r  wan t  o f  a  be t te r

word  I  w i l l say  tha t  you  know - the  one  w i th  one  D i rec to r.   Now d id  you

at  any  s tage  as  the  minor i ty  sha reho lders  engage w i th  th is  you know

the rea l  BEX in  o rder  to  f ind  ou t  as  to  what  was  happen ing?  Wha t  was10

the  d i s t i nc t ion  be tween  these  two  en t i t ies  and  why  were  y ou  mis led  as

you  have  tes t i f i ed  to  the  Cha i r?

MR ROBERTO GONS ALVES: So Cha i r  you mus t  rea l i se  tha t  we  on ly

saw these ag reemen ts  a f te r  they had been  s igned .

ADV PHILLIP MOKOENA SC: Yes .

MR ROBERTO GONS ALVES: So when  we – when BEX was f i rs t

men t ioned to  us  in  tha t  Ap r i l 2015 Board  Mee t ing  a  documen t  was pu t

on  the  tab le  tha t  purpor ted  to  show BEX’s  capab i l i t i es  and  there  were

great  co lour  pho tog raphs  o f  roads  and  br i dges  and  t ra ins  e tce tera

showing  the  expe r t i se  o f  BEX bu t  subsequen t l y  obv ious ly  we  know th a t20

they  never  s i gned  w i th  tha t  BEX en t i t y  and  so  i t  appears – I  th ink –

amaBhungane d id  an  i nves t iga t i on  and  i t  seems tha t  there  was  a

h i jack ing .   In  o ther  words  they  j us t  used  tha t  company.   Now whe ther

they d id  i t  to  t ry  and foo l  CNR Sou th  Af r i ca  or  whe t her  they t r ied  to  foo l

us  as  the  minor i ty  D i rec to rs  I  do  no t  know wha t  the  i n ten t  was  bu t  i t
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was  obv ious  tha t  they  had  h i j acked  th i s  company  and  tha t  the  in ten t ion

was never  to  s ign  an  ag reemen t  w i th  th is  company  and – but  ra the r  to

fo rm a  new company.   Ha ve  a  very  s imi l a r  name so  there  i s  con fus ion

and  un less  someone  was as tu te  and  awake they  had  p robab l y  th ink  tha t

they were  dea l ing  w i th  the  same en t i t y - BEX - bu t  you w i l l  see  tha t  the

names  are  d i f fe ren t – s l igh t l y  d i f fe ren t  and – bu t  the  reg is t ra t i on

number  i s  very  d i f fe ren t  and  the  new BEX – the  second  BEX – is  a

company – a  she l f  company  jus t  newly  appo in ted  a  D i rec tor,  neve r

t raded and tha t  i s  the  en t i ty  tha t  they  had  s igned  a  con t rac t  w i th .

ADV PHILLIP MOKOENA SC: I  mean  sure ly  f l ow ing  f rom tha t  ev idence10

th i s  cou ld  have no t – no t  have  been  a  shee r  mis take .   I t  appears  tha t

there  was  an  e f fo r t  to  p lace  what  appeared to  be  the  rea l  BEX be fo re

the  minor i t y  shareho lders  wh i l e  whoever  d id  tha t  knew tha t  th is  o ther

BEX – the  second  BEX – was  the  one  tha t they  i n tended  to  conc lude

the  agreemen t  w i th .

MR ROBERTO GONS ALVES: So Cha i r  f rom – f rom what  we  can  see  i n

the  ev idence  in  f ron t  o f  us  someone took  the  t ime  and  e f fo r t  to  t r y  and

crea te  the  impress ion  tha t  there  was  a  con t rac t  tha t  was be ing  s igned

wi th – wi th  the  rea l  BEX company.   I t – i t  seems to  me  i t  i s  de f in i te l y

de l ibera te .   I t  i s  no t  an  er ro r.   I f  I  was  a  D i rec tor  o f  CNR Sou th  A f r i ca20

and  I  was s ign ing  a  con t rac t – an agreemen t – wi th  an  en t i ty  and I  was

go ing  to  be  pay ing  them in i t i a l l y  a  fee  o f  R 370  mi l l i on  tha t  wen t  down  to

R67  mi l l i on  and  I  must  j us t  add  on  the  R67  mi l l i on .   I t  was  R67  mi l l i on

p lus  VAT o f  9 .4  mi l l i on .   I  doubt  whe ther  BEX ever  pa id  the  VAT across .

So  we are  ac tua l l y  ta lk ing  abou t  R76  mi l l i on .   I  wou ld  have made  sure
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tha t  f rom – jus t  f rom a  F ICA pu rpose tha t  I  was do ing  the  cor rec t  work

on i t  and i t  wou ld  be  very  appa ren t  tha t  I  was  dea l ing  w i th  a  she l f

company  wh ich  wou ld  have  concerned  me  and  they  had  the  documen t  in

f ron t  o f  them.   So they  have ac tua l l y  shown  us tha t  they  had the BEE

Cer t i f i ca te  and  they  CIPC documen t .   So  they  know tha t  they  s igned  an

agreemen t  w i th – wi th  an  en t i t y  tha t  had  jus t  been  newly  fo rmed  and

never  t raded be fo re .

ADV PHILLIP MOKOENA SC: Yes.   Now wha t  I  wan t  to  unde rs tand

a lso  wh ich  i s  no t - wh i ch  i s no t  appa ren t  f rom – you  know your

s ta tement  i s  we  are  dea l i ng  here  w i th – you  know – I  am now ta lk i ng10

about  your  company.   There  must  be  obv ious l y  po l i c ies  pe r ta in ing  to

procu remen t  o f  good  and  serv ices .   How was  th is  BEX – you  know –

presented  to  the  m inor i ty  shareho lders?   You  know wha t  was  the

jus t i f i ca t ion?   How were  they appo in ted  in  o rder  to  p rov ide  any  se rv i ce

for  tha t  ma t te r?   I  mean  you  have  to ld  the  Cha i r  c l ear l y  tha t  w i th in  you r

en t i t y  i t se l f  there  were  resources tha t  cou ld  have  ac tua l l y  under ta ken

the task  bu t  in  th is  rega rd  here  i s  BEX.   Le t  us  assume tha t  you

requ i red  those  se rv ices .   Ord ina r i l y  how wou ld  tha t  company  be

engaged?

MR ROBERTO GONS ALVES: So Cha i r  tha t  i s  abso lu te l y  co r rec t .   I20

mean  one  o f  the  reasons  why  we  descented as  D i rec to r s  i s  we  sa id  tha t

there  were  no  tende r  p rocedures .   Why  d id  they  no t  ge t  quo tes  f rom

other  consu l tanc ies?   I f  they  rea l l y  needed someone and  they thought

tha t  w i th in  the i r  shareho lder  base  they  neve r  had the  exper t i se  to

fo rmula te  a  c la im why  d id  they  no t ge t  quo tes  f rom o ther  consu l tan ts
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and  the  argumen t  was tha t  no  o ther  consu l tan ts  wou ld  do  th is  on  a  r i sk

bas i s  and  tha t  BEX was do ing  i t  on  a  r i sk  bas is .   They  wou ld  on ly  be

pa id  a  success fee  and  eve ryone  e l se  wou ld  charge a  f i xed  fee  and

there fo re  they  thought  th i s  was  pre fe rab le .   We  obv ious l y  though t  tha t

th i s  was  l aughab le  g iven  tha t  BEX wou ld  poss ib ly  ea rn  a  fee  o f  R370

mi l l i on .   We sa id  tha t – we  thought  tha t  there  were  o the r  en t i t i es  fa r

more  competen t  than  BEX tha t  wou ld  have done the  work  fo r  fa r less

than  R370  mi l l i on .

ADV PHILLIP MOKOENA SC: Yes .

MR ROBERTO GONS ALVES: And – and i f  I  may  jus t  add – I  mean –10

there  a re  o ther  examples  where  fo r  example  we  ins i s ted  as  D i rec tors

tha t  the  company imp lement  a  t ransfer  p r i c ing  po l i cy  and fo r  tha t  they

wen t  ou t  and go t  quo tes  f rom a  few o f  the  aud i t i ng  f i rms .   So  fo r  tha t –

you  know – fo r  tha t  p iece  o f  wo rk  they  fo l lowed  these  procedures  and

go t  quo tes  bu t  fo r  th is  mass ive  amount  pa id  to  BEX they d id  no t  ge t

quo tes .

ADV PHILLIP MOKOENA SC: Now las t l y  I  want  to  take  you back  to  the

mee t ing  be tween the  minor i ty  shareho lders  and  Transne t  o f f i c ia l s .

F i r s t l y  the  obv ious ques t i on  was tha t – was  tha t  mee t ing  reco rded?   Is

there  a  minu te  to  tha t  mee t ing?20

MR ROBERTO GONS ALVES: Hm.

ADV PHILLIP MOKOENA SC: To  the best  o f  your  reco l lec t i on .

MR ROBERTO GONS ALVES: Chai r  I  th ink  the re  wou ld  probab ly  have

been  an  emai l  f rom us  subsequen t  to  tha t  meet i ng  to  the  o ther

D i rec tors  in  End inamix  as  a  repor t  back.
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ADV PHILLIP MOKOENA SC: Yes .   Dur i ng  tha t  mee t ing  d id  th is  ra i se

any  eyebrows  or  d id  any  o f  the  o f f i c ia l s  o f – you  know – Transnet – you

know – appear  to  be  tak ing  th i s  ma t te r  very  se r ious  because  I  mean

these are  ser ious  i ssues  tha t  you are  speak ing  abou t .   You  a re  even

tak ing  to  the  leve l  o f  be ing  a  b r ibe  tha t  was to  be  en t i t led  by  an  en t i t y

and  the  amoun ts  kep t  on  esca la t i ng .   Those are  ser i ous.   I  mean  one

wou ld  have expec ted  tha t  there  must – mus t  have been  ser ious s teps –

you  know – under taken  i n  tha t  regard .   Wha t  was  your  sense – you

know – o f  tha t  mee t ing  a f te r  you  have  conc luded  w i th  the  o f f i c i a ls?

MR ROBERTO GONS ALVES: So Cha i r  Mr Gama – the  CEO d id  appear10

to  be  a la rmed  a t  i t  and he  even made a  comment  tha t  i f  Transne t  pa id

an  amoun t  to  CNR South  A f r i ca  the re  i s  a  poss ib i l i t y  tha t  Transnet

cou ld  have pa id o ther  amoun ts  to  o the r  OEMs and – so  he genu ine l y

seemed  concerned.   I  d i d  yes te rday  g ive  ev idence  tha t  he  had  s igned

the acceptance  o f  the  var i a t i on  o rde r.   Tha t  was a – a year  ear l ie r  and

i t  i s  a  poss ib i l i ty  tha t  he  had fo rgo t ten  tha t  he  had  s igned i t . I  mean i t

i s  a  s ign i f i can t  amount  o f  R647  mi l l i on .   So i t  i s  a  poss ib i l i ty  tha t  he

d id .   He  seemed - the  o ther  Execu t ives  d id  no t  seem too  per tu rbed

about  i t .   I  wou ld  expected  a  much b igge r  s t ronger  reac t ion  f rom

Execu t ives  when app roached  by  shareho lders in – in  one o f  the  OEMs20

wi th  so  much  ev idence in  f ron t  o f  them.

ADV PHILLIP MOKOENA SC: And – and mos t  w i l l  take  in to  accoun t

the – the  money  invo l ved?

MR ROBERTO GONS ALVES: Abso lu te ly  Cha i r.   I  mean  we  are  ta lk ing

about  a  mass ive  amoun t  o f  R647 mi l l i on and I  am not  sure  whe ther  the
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OEM – othe r  OEMs are  invo l ved .   I f  they  a re  then  maybe tha t  doub le

tha t  amount  o r  t reb le  o r  even  four  t imes tha t  amount .   We cou ld  be

ta l k ing  about  a  s ign i f i can t  amoun t .

ADV PHILLIP MOKOENA SC: Yes.   Any  o ther  i ssue  tha t  you wish  to

h igh l i gh t  hav ing  tes t i f i ed  and – you  know – furn i sh  the  Cha i r  w i th  the

fac ts  as  you  d id  in  you r  s ta temen t  and a lso  ampl i f i ed  i t  i n  you r  o ra l

tes t imony.   Is  there  any o ther  th ing  tha t  you  might  w i sh  to  h igh l igh t

ar i s i ng  f rom – you  know – th is  t ransact i on  and  a l l  the  pa r t i es  tha t  we re

invo l ved  or  engaged  i n  i t?

MR ROBERTO GONS ALVES: No Cha i r  I  th i nk  I  have – I  hopefu l l y10

covered  eve ry th ing .   I  have  taken  a  lo t  o f  t ime and  e f fo r t  to  pu t  th i s

tes t imony toge ther.   I t  i s  over  a  long per iod  and  the re  are a  l o t  o f

documents  i nvo lved ,  and  we hope tha t  we ’ve  done i t  to  the  best  o f  our

ab i l i t y  and  I  th i nk  i t  was  Edmund Burke  who  sa id  now a l l  i t  takes i n

order  fo r  ev i l  to  t r iumph i s  fo r  good  men  to  do  no th ing  and we  hope  tha t

we ’ve  done someth ing  tha t  w i l l  t r y and  address  th is  wha t  appears  to  be

a ve ry  cor rup t  t ransact i on .

ADV PHILLIP MOKOENA SC : Chai r  tha t  conc ludes  our  ques t ions  fo r

th i s  w i tness.

CHAIRPERSON: Thank  you .   Now in  te rms o f  the  ar rangemen t  tha t20

BEX had  made  w i th  you r  conso r t i um in  te rms  o f  the  m ajor i ty

sha reho lders  they  were  to  ge t  abou t  ha l f  o r  maybe  a  l i t t l e  more  than

ha l f  o f  what  Transnet  was  go ing  to  pay so  do  you  know whe the r  ou t  o f

the  R647mi l l i on  a  ce r ta in  por t ion  came to  the  consor t ium in  te rms o f

tha t  a r rangement  o r  whe ther  i t – tha t  a l l wen t  to  BEX?
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MR ROBE RTO GONS ALVES : No Cha i r  o f  the  R647mi l l i on  i t  a l l  wen t  to

the  consor t ium in i t ia l l y  bu t  ha l f  o f  i t  was pa id  up f ron t  and  the  o ther  ha l f

was pa id  i n  ins ta lmen ts  over  a  pe r iod  I  th ink  o f  two  yea rs ,  i t ’s  the

var i a t i on  order,  the  de ta i l s  an d  the  f i l e  I  can  p robab l y  f i nd  i t ,  I  th ink  i t ’s

Annexu re  12  o r  14 ,  i t ’s  go t  the  de ta i l s  on  there ,  pe rhaps we can tu rn  to

tha t .

CHAIRPERSON: What  page  i s  tha t  aga in?

MR ROBE RTO GONSALVES : Chai r  I  w i l l  f i nd  i t  now,  yes Cha i r  i t ’s

page 261.

CHAIRPERSON: Yes .10

MR ROBERTO GONSALVES : So Cha i r  under  po in t  2  the  proposed

paymen t  te rms 50% o f  i t  i s  payab le  w i th in . . . ( i n te rvent i on )

CHAIRPERSON: Wi th in  40  days .

MR ROBE RTO GONSALVES : With in  40  days and  the  o ther  w i th in  24

equa l  i ns ta lmen ts  o f  13 .4mi l l i on ,  because th is  was s igned obv ious l y  in

2015,  the  fu l l  amount  has  a l ready  been rece i ved .

CHAIRPERSON: So the  who le  amount  was  to  be  pa id  to  the

consor t ium and then  in  tu rn  the  consor t i um wou ld  then pay BEX the

agreed  por t ion?

MR ROBE RTO GONS ALVES : Correc t  Cha i r  and then  they rece ived an20

i nvo i ce  f rom BEX fo r  R67mi l l i on  p lus  VAT and  tha t  i s  on – I  w i l l  t ry  and

f ind  i t  now,  Annexure  13

CHAIRPERSON: Yes .

MR ROBERTO GONSALVES : So you w i l l  see  Cha i r  Annexure  13  i s  a

BEX invo i ce  fo r  an  amount  o f – i t  ac tua l l y  says R647mi l l i on  minus
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R580mi l l i on  benchmark ,  so  the  fee  R67mi l l i on  p lus  VAT o f  9 .4  so

R76 .5mi l l i on  was  pa id  to  BEX and  Cha i r  we  d id  ask  the  ques t i on  i t  a l so

seems odd  why  the  agreemen t  spoke  abou t  an  amoun t  o f  R100mi l l i on

and  there  was  an  amoun t  o f  R67mi l l i on  and  w ha t  we  were  to ld  was  tha t

the  BEX fee  was  then  a lso  go ing  to  be  pa id  50% up  f ron t  and

ins ta lmen ts  and they  were  go ing  to  ge t  R100mi l l i on  tha t  way and they

ra the r  sa id  can  you  pay  us  up f ron t  and we  w i l l  reduce  i t  R67mi l l i on .

CHAIRPERSON: Okay,  so  u l t ima te l y  BEX cou ld  R67mi l l i on?

MR ROBERTO GONS ALVES : Plus VAT.

CHAIRPERSON: Plus VAT ja .10

MR ROBERTO GONS ALVES : Plus VAT Cha i r  j a .

CHAIRPERSON: Yes ,  so  the re fo re  we  a re  dea l i ng  w i th  a  s i tua t ion – so

the  rea l  en t i t y  f rom wh ich  Transnet  shou ld  recover  th is  R647m i l l i on  i f

i ndeed  the re  was  no  l aw fu l  cause  fo r  i t  to  be  pa id  i s  your  conso r t ium?

MR ROBE RTO GONSALVES : Chai r  tha t ’s  abso lu te ly  co r rec t  so  we  as

minor i ty  shareho lde rs  we  have  reques ted  tha t  the  company  we pay  the

fu l l  R647mi l l i on  back to  Transnet  and pursu e  BEX in  respect  o f  the

R67mi l l i on  p lus  VAT.

CHAIRPERSON: So i t ’s  a  ve ry  s t range s i tua t i on .   Transne t  pays a  lo t

o f  money to  a  company  under  c i r cumstances  wh ich  the  mino r i t y20

sha reho lders  o f  tha t  company  say  we  a re  par t  o f  the  company,  we  a re

minor  shareho lde rs  we know o f  no  l aw fu l  cause why you  shou ld  pay  th is

amount ,  p lease te l l  us  why  you  shou ld  pay th i s  amount  to  our  company.

They don ’ t  te l l  you .   You ask the  majo r i t y  shareho lde rs  you  say p lease

te l l  us  we  are  pa r t  o f  the  company,  we  don ’ t  know o f  any law fu l  cause
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why  Transne t  shou ld  pay ou r  company  th is  amoun t ,  te l l  us  why,  they

don ’ t  te l l  you .

Transnet  doesn ’ t  take  any  ac t ion  to  recover  the  money,  they

don ’ t  come back to  you to  say no  ac tua l l y  th is  i s  the  reason,  we don ’ t

know why  the  majo r i ty  shar eho lders  d idn ’ t  te l l  you ,  there  i s  a  l aw fu l

cause,  th i s  i s  the  cause .   You  go  to  the  Hawks,  you  te l l  them exac t l y

the  same,  you g i ve  them a f f i dav i t s ,  you  say we ’ re  ta l k ing  about  money

tha t  has been  pa id  to  ou r  company,  we ’ re  say ing  the re  was  no  reason

for i t  to  be  pa id  i t ’ s  taxpayers  money,  p lease  take  ac t ion ,  the re  mus t  be

prosecu t ion ,  inves t iga te .   The take  the  a f f idav i ts ,  there  i s  one  mee t ing10

a yea r  and  a  ha l f  la te r  you don ’ t  know wha t ’s  happen ing ,  you  have  no t

been  to ld  o f  any th ing ,  there ’s  been  no  a r re s t ,  you  have  no t  been  to ld

tha t  no  you are  mis taken,  we  have ac tua l l y  i n te rv iewed  the  major i t y

sha reho lders ,  they have  to ld  us  the  reason fo r  the  paymen t ,  there  i s  a

law fu l  cause ,  tha t  hasn ’ t  happened.   I t ’s  qu i te  s t range  i sn ’ t  i t ?

MR ROBE RTO GONSALVES : Chai r  I  th i nk  you ’ve  summar ised i t  very,

very  we l l .

CHAIRPERSON: How does  i t  take  a  yea r  and a  ha l f  to  conc lude  tha t

k ind  o f  invest i ga t ion .   Somebody  f rom wi th in  says  there  i s  no  reason  fo r

th i s  paymen t  and says you can ask the  major i ty  sha reho lders ,  we ha ve20

asked them,  they  haven ’ t  to ld  us ,  we have  gone  to  Transnet ,  we  have

asked  them,  they  haven ’ t  to l d  us  wha t  the  reason  is  fo r  them pay ing

th i s  amount ,  and  a  year  and a  ha l f  l a te r  you  s i t  there ,  you don ’ t  know

wha t ’s  happen ing  abou t  th i s  i ssue.   I t ’s  rea l l y  a  ma t te r  o f  g rea t

concern .
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I  th i nk  Mr  Mokoena the  l ega l  team shou ld  take  s teps to  be  in

touch  w i th  the  head  o f  the  Hawks,  I  want  to  know what ’s  happen ing

about  th i s ,  and  why  shou ld  i t  take  so  l ong  to – fo r  the  ma t te r  to  be

conc luded  and  I  th i nk  the  lega l  team can i t se l f  a le r t  the  Cha i rman o f

Transnet  o f  th i s  ev idence  tha t  we  have  had ,  and you  w i l l  a lso  take

steps to  b r ing  th is  to  h is  a t ten t ion .

I t ’s  a l l  taxpaye rs  money,  i t ’ s  your  mon ies ,  my  mon ies ,  a l l  our

money,  Transne t  i s  a  pa ras ta ta l ,  i t ’ s  a  Sta te owned en t i ty,  R647mi l l i on ,

tha t ’s  c lose  to  a  b i l l i on  Rand .   You sa id  you  were  done?

ADV PHILLIP MOKOENA SC : Chai r  i ndeed we  a re  done ,  we w i l l10

de f in i te l y  pu rsue  the  i ssues  tha t  Cha i r  h i gh l igh ted  and  in  due  course  we

wi l l  be  ab le  to  b r ie f  you  w i th  the  ou tc ome,  we w i l l  a l so  make  su re  tha t

we  l ia ise  w i th  Mr  Gonsa l ves ,  so  tha t  he  can  a l so  po in t  us  to  the  r igh t

d i rec t i ons  o f  any  o ther  in fo rma t ion  or  o f f i c ia l s  tha t  he  migh t  have

ac tua l l y  engaged w i th ,  w i th  the  Hawks .

CHAIRPERSON: Yes ,  I  have  no t  been  to ld – I  have  no t  been  to ld  wha t

happened ,  wha t  has  happened  w i th  rega rd  to  the  communica t i on  tha t  I

sa id  shou ld  be  made to  the  Commiss ion  o f  Po l i ce  w i th  rega rd  to  the

fac t  tha t  Ma jo r  Genera l  Booysen gave  ev idence  tha t  i t  seemed  tha t  no t

much  was happen ing  o r  had been happen ing  w i th  regard  to  any20

d isc ip l inary  ac t i on  o r  I  don ’ t  know whe ther  a lso  and  prosecut ion ,  bu t

cer ta in ly  d isc ip l i na ry  ac t ion  w i th  regard  to  Co lone l  Madoe ,  I  don ’ t  know

whe ther  communica t i on  has been sent  to  the  Commiss ioner  o f  Po l i ce

and  whe ther  the re  i s  any  response .   Wi l l  the  lega l  team look  a t  tha t  and

update  me .
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ADV PHILLIP MOKOENA SC : Chai r  we w i l l  conso l ida te  a l l  those

issues and  we  w i l l  ensu re  tha t  we  do br i e f  you  acco rd ing ly  as  to  the

sta tus .

CHAIRPERSON: Yes  bu t  the  o lder  ones  mus tn ’ t  wa i t fo r  the  new ones ,

the  o lder  ones I  need to  year  wha t  the  la tes t  i s  somet ime  today i f

poss ib le

ADV PHILLIP MOKOENA SC : That  w i l l  be  done Cha i r.

CHAIRPERSON: Okay  once aga in  thank you ve ry  much  fo r  coming

forward  to  g ive  ev idence ,  i f  need  be  we  w i l l  ask  y ou  to  come back  bu t

thank you fo r  much  and  you  are  excused .10

MR ROBERTO GONS ALVES : Chai r  thank  you  ve ry  much,  i t ’s  been  an

abso lu te  p leasu re ,  thank  you.

CHAIRPERSON: Thank  you .

ADV PHILLIP MOKOENA SC : Chai r  I  see  tha t  we  wen t  pas t  the  tea

ad journmen t ,  co u ld  we ad journ  a t  th i s  t ime?

CHAIRPERSON: Yes w i l l  the  nex t  w i tness be  immedia te l y  ava i l ab le

when we  resume?

ADV PHILLIP MOKOENA SC : Yes  Cha i r.

CHAIRPERSON: Okay,  a l r i gh t .   We  wi l l  take  the  tea  ad jou rnmen t  now

and  resume a t  twenty  to  twe l ve .   We  ad jou rn .20

INQUIRY ADJOURNS

INQUIRY RESUMES

CHAIRPERSON : Ms Mole fe .

ADV REFILOE MOLEFE : Thank  you  Cha i r.

CHAIRPERSON :   A re  you  ready?
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ADV REFILOE MOLEFE : I  am Cha i r  the  nex t  w i tness  tha t  we  w i l l  be

ca l l ing  i s  Mr  Shar la  Che t ty.

CHAIRPERSON :   Yes .

ADV REFILOE MOLE FE: And  before  we  s ta r t  w i th  Ms  Che t ty ’s

ev idence  Cha i r  there  are  jus t  a  few pre l iminary  po in ts  tha t  we w ish  to

br ing  to  the  Cha i r ’s  a t ten t ion .

CHAIRPERSON :   Ja .

ADV REFILOE MOLE FE : In  re la t ion  to  the  ev idence  to  be  hea rd  today.

Ms  Che t ty ’s  ev idence  re l a tes  to  the  recommendat i on  o f  the  award  o f  the

ne twork  se rv i ces  agreement  to  Neote l  and there  has  o f  course  been10

pr io r  ev idence g iven  be fore  the  Cha i r  re la t i ng  to  th i s  con t rac t  and

which  ev idence w i l l  undoub ted l y  ass i s t  in  t runca t ing  Ms Che t ty ’s

ev idence  as  there  i s  co r robo ra t ion  i n  th i s  respec t .   However  there  has

no t  been  any  d i rec t  ev idence  f rom the  dec i s ion  maker  who  gave  the –

who  made  the  dec i s ion  in  respec t  o f  the  recommendat i on  o f  the  award

to  Neo te l .   And  so  Cha i r  tha t  rea l l y  i s  the  pe r t i nence o f  M s  Che t ty ’s

ev idence  as  she  w i l l  be  speak ing  to  those  two main  i ssues .

CHAIRPERSON :   What  a re  the  two main  i ssues  she w i l l  be  tes t i f y ing

on?

ADV REFILOE MOLEFE : Wel l  the  f i r s t – the  f i r s t  Cha i r  w i l l  be  he r20

i nvo l vemen t  as  the  dec is ion  maker  in  the  award  o f the – in  the

recommendat i on  o f  the  award  o f  the  con t rac t  to  Neote l .   Second ly  she

wi l l  touch  b r ie f l y  on  the  c i r cumstances sur round ing  the  over tu rn ing  o f

her  dec is i on  and  her  v iew  on  same as  those  ma t te rs  were  covered  i n  a

document  tha t  she  w i l l  be  re fe r r in g  to .
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CHAIRPERSON :   O f  cou rse  her  invo l vement  the  f i r s t  i ssue we do know

she  was i nvo lved ,  i s  i t  no t?   She  made  the  dec i s ion?

ADV REFILOE MOLEFE : Yes  Cha i r.

CHAIRPERSON :   And tha t  i s  the  dec is i on  tha t  was  ove r tu rned  by  Mr

Br ian  Mole fe?

ADV REFILOE MOLEF E: Cer ta in l y  Cha i r.

CHAIRPERSON :   What  more  does she need  to  say  abou t  tha t?

ADV REFILOE MOLEFE : Inso fa r  as  her  invo l vemen t  she  g ives  the

bas i s  upon wh ich  she reached the  dec is i on  i n  approv ing  the

recommendat i on  o f  the  award  o f  the  cont rac t .10

CHAIRPERSON : Hm.

ADV REFILOE MOLEFE : Because  th is  was  one  o f  the  bas is  upon

which  Mr  Mole fe  sough t  to  ove r tu rn  the  award  o f  the  Neote l  cont rac t .

CHAIRPERSON :   Hm.   Wel l  we  can  look  a t  tha t  and  maybe she  shou ld

g ive  ev idence  but  one o f  the  w i tnesses  I  th ink  i t  may ha ve  been  Mr

Vo lmink .

ADV REFILOE MOLEFE : Yes  Cha i r.

CHAIRPERSON :   Test i f i ed  to  whether  o r  no t  Mr  Br ian  Mole fe  was

en t i t l ed  to  rev i s i t  tha t  dec i s ion  and  f rom wha t  I  heard  i t  appeared  to  me

i t  was  jus t  a  ques t ion  o f – seemed  to  be  a  ques t ion  o f  law.20

ADV REFILOE MOLEFE: Wel l  indeed Cha i r.

CHAIRPERSON :   Whether  i f – i f  the  power  i s  g iven  to  somebody  who

ho lds  a  cer ta in  pos i t ion  and a t  a  ce r ta in  t ime you  are  no t  there  and

somebody  is  ac t ing  i n  your  pos i t ion  whe ther  you can – when you  come

back  you  can  come back a f te r  the  person  has  exerc i sed  tha t  power  and
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say no  I  w i l l  reverse  tha t  o r  no t .

ADV REFILOE MOLEFE : Indeed so  Cha i r.   However  Ms Che t ty ’s

ev idence  does  re la te  what  the  Cha i r  has re fe r red  to  as  poss ib l y  a  po in t

o f  lega l  a rgumen t .

CHAIRPERSON :   Ja .

ADV REFILOE MOLEFE: Ms Che t ty  b r idges the  gap  tha t  cur ren t l y

ex i s ts  i n  the  ev idence in  respect  o f  Neote l  because  the re  has been –

there  has  no t  been  g iven – been  any  d i rec t  ev idence  f rom the  dec i s ion

maker.

CHAIRPERSON :   Hm.10

ADV REFILOE MOLEFE : Who was invo l ved in  the  approva l  o f  the

award  to  Neo te l .

CHAIRPERSON :   Hm.

ADV REFILOE MOLEFE : And so  i t  i s  j us t  tha t  gap tha t  Ms  Chet ty ’s

ev idence  wou ld  be  b r idg ing .

CHAIRPERSON :   Hm we  d id  have some document  tha t  gave the

reasons  d id  we  no t?   Tha t  i s  obv ious ly  she c an  g i ve  us  more  mea t  bu t

am I  r igh t  to  say  there  was a  documen t  wh ich  ind i ca ted  …

ADV REFILOE MOLEFE : There  was  cer ta in ly  Cha i r  how. . .

CHAIRPERSON :   The  bas i s  o f  the  dec is i on .20

ADV REFILOE MOLEFE : Yes .

CHAIRPERSON :   The re  was  in  l i eu  o f  someth ing .

ADV REF ILOE MOLEFE: There  was – the re  was  a  repo r t  Cha i r.

CHAIRPERSON :   Ja .

ADV REFILOE MOLE FE : That  was  p repared  in  respec t  o f  the  d i f fe ren t
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eva lua t ions  s tages .

CHAIRPERSON :   Yes .

ADV REFILOE MOLE FE : But  o f  course  as  a  dec i s ion  maker  Ms Che t ty

wou ld  have  to  a pp l y  her  mind  to – to  tha t  repor t .

CHAIRPERSON :   Ja .

ADV REFILOE MOLEFE : Otherwise  i t  wou ld  be  rubber  s tamping .

CHAIRPERSON :   Ja .

ADV REFILOE M OLE FE : So i t  i s  tha t  bas is  upon wh ich  she  app roved

the recommendat i on  o f  the  award  tha t  we w i l l  be  look ing  a t  t oday.

CHAIRPERSON :   Ja  no  tha t  i s  f ine .   I  th ink  l e t  her  tes t i f y  abou t  the10

bas i s  o f  her  dec i s ion  bu t  I  am no t  su re  o ther  than tha t  whe the r  the re  i s

rea l l y  much  e lse  tha t  she  wou ld  be  dea l ing  w i th  w i thou t  repea t ing  wha t

o ther  w i tnesses  have  sa id .

ADV REFILOE MOLE FE: Wel l  ce r ta in l y  Cha i r  the  second aspect  wh ich

she  wou ld  have  been  dea l ing  w i th  in  very  minor  de ta i l .

CHAIRPERSON :   Ja .

ADV REFILOE MOLE FE : Would  be  he r  op in ion  o f  the  bas i s  upon wh ich

Mr  Mole fe  sought  to  over tu rn  the  dec i s i on  and  she  does  so  bec ause

those were  ma t te rs  tha t  we re  covered  in  the  repor t  tha t  was  p resen ted

to  he r  by  the  respect i ve  eva lua t i on  teams and she has  fo rmed the20

op in ion  tha t  th is  has  been covered  in  those repo r ts  tha t  she  cons idered

when she  made the  dec i s ion  to  recommend the award  to  Neo te l .

CHAIRPERSON :   Hm.   Okay  le t  us  go  and  le t  us  see.

ADV REFILOE MOLEFE : As i t  p leases  you Cha i r.

CHAIRPERSON :   Okay.
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ADV REFILOE MOLEFE : May I  request  the  w i tness  to  sworn  in?

CHAIRPERSON :   P lease  admin i s te r  the  oa th  or  a f f i rmat i on?

REGISTRAR: Please s ta te  your  fu l l  names  fo r  the  record?

MS SHARLA CHETTY: Shar la  Che t ty.

REGISTRAR: Do you  have  any  ob jec t i ons  to  mak ing  the  p rescr i bed

aff i rma t ion?

MS SHARLA CHETTY: No I  do  no t .

REGISTRAR: Do you so lemnly  dec la re  tha t  the  ev idence  tha t you w i l l

g ive  w i l l  be  the  t ru th ;  the  who le  t ru th ,  no th ing  bu t  the  t ru th ,  i f  so  p lease

ra ise  your  r i gh t  hand  and  say,  I  t ru ly  a f f i rm?10

MS SHARLA CHETTY: I  t ru l y  a f f i rm .

REGISTRAR: Thank  you .

CHAIRPERSON :   Thank  you .

ADV REFILOE MOLEFE : Thank  you  Cha i r.

CHAIRPERSON :   Yes .   Hm.

ADV REFILOE MOLE FE : Ms Chet ty  p lease  re fe r  to  the  bund le  tha t  i s

be fore  you .   Cha i r  we have  marked  th i s  bund le  as  Exh ib i t  BBC – BB6

ra the r  pa rdon me  Cha i r  and i t  i s – i t  i s  be fore  you .

CHAIRPERSON :   The leve r  a rch  f i l e  conta in ing  Ms Shar la  Che t ty ’s

s ta tement  w i l l  be  marked  as  Exh ib i t  BB6.20

ADV REFILOE MOLEFE : Thank  you  Cha i r.

CHAIRPERSON :   Thank  yo .

ADV REFILOE M OLE FE : Ms Chet ty  p lease  re fe r  to  page  1  to  7  o f  the

sta tement?   Is  tha t  your  s ta tement  to  the  commiss ion?

MS SHARLA CHETTY: Yes  i t  i s .
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ADV REFILOE MOLEFE : And  on  page 7  o f  tha t  bund le  i s  tha t  your

s igna ture  appear ing  on  tha t  page?

MS SHARLA CHETTY: Yes  i t  i s .

ADV REFILOE MOLE FE : The  da le  o f  the  12  Ap r i l  2019  i s  tha t  the  da te

on  wh ich  you s igned  the  s ta temen t?

MS SHARLA CHETTY: Yes  i t  i s .

ADV REFILOE MOLEFE : Are there  are  cor rec t i ons tha t  you w ish  to

make  on  the  s ta tement?

MS SHARLA CHETTY: I  th i nk  i t  was j us t  a  spe l l ing  e r ro r  on  page  1  and

the  re fe rence to  17 .1  the  t i e r  repor t  shou ld  have  ac tua l l y  been  the10

memorandum.

ADV REFILOE MOLE FE : Okay  le t  us  s ta r t  w i th  the  f i rs t  one.   We are

on  page  1  o f  the  bund le .  We are  a t  page 1  wh ich  paragraph?

MS SHARLA CHETTY: Paragraph 2 .

ADV REFILOE MOLEFE : And what  i s  the  cor rec t ion?

MS SHARLA CHETTY: I t  i s  a  cha r te red  accountan t  i t says  cha r te red

accoun t .

ADV REFILOE MOLEFE : And  wha t  i s  the  second  cor rec t ion  tha t  you

wish  to  …

MS SHARLA CHETTY: Tha t  i s  on  page  6  paragraph  17 .1  shou ld  be20

based  on pa rag raph  11 o f  the  memorandum tha t  was  submi t ted  w i th  the

t ie r  repor t .

ADV REFILOE MO LEFE: Thank  you .   Cha i r  we  w i l l  p repare  a

supp lemen ta ry  i n  th i s  respect .   Do  you  now con f i rm the  cor rec tness  o f

you r  s ta temen t?
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MS SHARLA CHETTY: Yes  I  do .

ADV REFILOE MOLEFE : Ms Che t ty  wha t  qua l i f i ca t ions  do  you ho ld?

MS SHARLA CHETTY: I  am a  char te red  accoun tan t .

ADV REFILOE MOLEFE : And  when  d id  you  qua l i f y  as  a  cha r te red

accoun tan t?

MS SHARLA CHETTY: In  2000 .

ADV REFILOE MOLEFE : What  do  you  cur ren t l y  do  fo r  a  l i v i ng?

MS SHARLA CHETTY : I  am cur ren t l y  employed in  Transne t  Por t

Termina l s  as  the  Ch ie f  In fo rmat i on  Of f i ce r.

ADV REFILOE MOLEFE : And  fo r  how long  have you been  a  Ch ie f10

In fo rma t ion  Off i ce r>

MS SHARLA CHETTY: For  one  year  and  four  mon ths .

ADV REFILOE MOLEFE : When d id  you  jo in  Transne t?

MS SHARLA CHETTY: In  2003 .

ADV REFILOE MOLEFE : And what  o ther  pos i t i ons  have you he ld  i n

Transnet?

MS SHARLA CHETTY: I  have he ld  va r i ous  pos i t ions  bu t  the  sen io r

execut i ve  pos i t ions  tha t  I  have he ld  Ch ie f  Execu t ive  o f  Transne t

P ipe l ines ,  Ch ie f  F inanc ia l  Off i ce r  o f  Transne t  P ipe l ines  and Ch ie f

F inanc ia l  Of f i cer  o f  Transnet  Po r t  Termina l s .20

ADV REFILOE MOLE FE : And  these  var i ous  ro les  tha t  you have p layed

in  Transne t  wha t  por t fo l ios  i f  any  have  you  managed?

MS SHARLA CHETTY: I  have  managed  the  f i nance  por t fo l io .   I  have

managed  the  IT po r t fo l io  and the  Procu r emen t  por t fo l i o .

ADV REFILOE MOLEFE : And  wha t  wou ld  you say  you r  exper ience i n
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re la t ion  to  h igh  va lue  tenders  i s  hav ing  been w i th  Transnet  fo r – s ince

the  year  2003  as  you  have s ta ted?

MS SHARLA CHETTY: So I  have  a  substan t ia l  amoun t  o f  expe r ience

wi th  h igh  va lue  tende rs  and  I  have  been  i n  d i rec t l y  invo l ved  in  f ina l i s i ng

qu i te  a  few  o f  the  h igh  va lue  tenders  in  my  career  a t  Transne t .

ADV REFILOE MOLE FE : Yes  now f rom paragraph  5  o f  you r  s ta temen t

on  page  2  o f  the  bund le  you  dea l  w i th  the  c i r cumstances  re l a t i ve  to  the

invo l vemen t – to  your  invo l vemen t  i n  the  Neo te l  ma t te r,  i s  tha t  cor rec t?

MS SHARLA CHETTY: Tha t  i s  r igh t .

ADV REFILOE MOLE FE : And  th i s  i s  p remised  on  your  ac t ing  capac i t y10

as  the  g roup  o f – the  Group Ch ie f  Execu t ive  o f  Transnet?

MS SHARLA CHETTY: Tha t  i s  r igh t .

ADV REFILOE MOLEFE : And  can  you  take  the  Cha i r  th rough th i s

ac t ing  appo in tment  i nso far  as  the  de lega t ions  tha t  you  have  re fe r red  to

in  tha t  paragraph?

MS SHARLA CHETTY: So I  was ac t ing  in  the  pe r iod  o f – f rom the –

sor ry  f rom the  28 Oc tober  to  the  1  November  2013 and  tha t  de lega t ion

gave  me  fu l l  au thor i t y  to  ac t  as  the  Group  Ch ie f  Execu t i ve  o f  Transnet .

ADV REFILOE MOLEFE : So i f  I  unders tand  i t  co r rec t l y  and  you  have

at tached  the  de lega t i on  o f  au thor i ty  as  an  Annexu re  1  to  you r  s ta t emen t20

you  had  a l l  the  powers  o f  au thor i t y  tha t  we re  ves ted  in  Mr  Br ian  Mole fe ,

i s  tha t  co r re f t?

MS SHARLA CHETTY: Tha t  i s  cor rec t .

ADV REFILOE MOLEFE : Now you then speak  in  paragraph 6  o f  a

memorandum tha t  you rece i ved  fo r  the  approva l  o f  the  procu remen t
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process wh ich  has  now become common knowledge  and i n  tha t

paragraph you  speak  o f  approva l  be ing  sough t  f rom you .   Can  you  take

the  Cha i r  th rough th i s  aspec t?

MS SHARLA CHETTY : So I  rece i ved  documen ts  v i a  an  emai l  to

app rove  the  award  o f  the  tender  fo r  th e  ne twork  serv ices – se rv i ces to

Neo te l  and  I  was  g i ven  the  t ie r  repo r t  toge the r  w i th  the  in te rna l  aud i t

repor ts  and the  le t te rs  o f  regre t  and the  le t te r  fo r  award  to  Neo te l  to

s ign .

ADV REFILOE MOLEFE : Yes  can  we  tu rn  to  page  11  o f  the  bund le

p lease? Is  tha t  the  memorandum you  have  re fe r red  to?10

MS SHARLA CHETTY: Tha t  i s  cor rec t .

ADV REFILOE MOLE FE : And do you con f i rm tha t  i t  i s  d i rec ted  to  you

as  the  ac t ing  Group  Ch ie f  Execut i ve?

MS SHARLA CHETTY: Tha t  i s  cor rec t .

ADV REFILOE MOLEFE : And i t  i s  da ted  the  30  Oc tober  2013?

MS SHARLA CHETTY: Tha t  i s  cor rec t .

ADV REFILOE MOLEFE : The  memorandum a l so  s ta tes  to  be  f rom

Mohammed Mahomedy who  is  c i ted  as  the  ac t ing  Group  Ch ie f  F inanc ia l

Off i ce r,  Man ts i ka  Matooane  who  i s  c i ted  as  the  Ch ie f  In fo rma t ion

Off i ce r,  Gar ry  P i ta  who  is  c i ted  as  the  Group  Ch ie f  Supp l y  Cha in20

Off i ce r,  i s  tha t  co r rec t?

MS SHARLA CHETTY: Tha t  i s  cor rec t .

ADV REFILOE MOLEFE : I f  you  go  to  the  page  o f  tha t  memorandum

which  i s  page 17 o f  the  bund le .   Seve ra l  s i gna tor ies  appear  a t  the

bo t tom o f  tha t  page  17  jus t  a f te r  the  top i c  compi led  by.  Are  these  the
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persons  who  compr ised  the  CFET?

MS SHARLA CHETTY: These  were  the  heads  o f  the  sub jec t  mat te r

[ ind i s t inc t )  to  the  var ious  depar tmen ts .   So they  were  pa r t  o f  the  team

bu t  no t  the  en t i re  team

ADV REFILOE MOLEFE : Yes  and  these  pe rsons  who  are  c i ted  as

s igna tor i es  can you  jus t  fo r  the  record  s ta te  the  pos i t ions  tha t  they

have  he ld – tha t  they  he ld  a t  tha t  po in t?

MS SHARLA CHETTY: So Mand la  Dube  was  the  Group  S t ra teg i c

Sourc ing  wh ich  i s  the  par t o f  the  p rocuremen t  team.   Fan ie  Van  Der

Wal t  was  a l so  Group  St ra teg ic  Sou rc ing  wh ich  i s  pa r t  o f  the10

procu remen t  team and Ger r ie  Van Der  Wes thu izen was the  Execu t i ve

Manager  i s  the  o f f i ce  o f  the  C IO.   Pete r  Vo lmink  Execu t i ve  Manager

Governance  and  Compl i ance .   Yusu f  Lunat  was  the  Execu t ive  Manager

fo r  the  ICT o r  the  EMIS Serv ice  De l i very  Func t i on .   And  then Garry  P i ta

the  Group  Ch ie f  Supp ly  Cha in  Of f i ce r,  Man ts i ka  Ma tooane  the  Ch ie f

Commiss ion  Off i ce r  and  then Mohammed Mahomedy the  ac t i ng  Group

Chie f  F inanc ia l  Of f i cer.

ADV REFILOE MOLE FE : Yes  and  a l l  these  s igna tor i es  as  appears  on

tha t  page  recommended the  recommenda t ion  made  in  tha t  spec i f i c

memorandum?20

MS SHARLA CHETTY: Tha t  i s  cor rec t .

ADV REFILOE MOLEFE : Now le t  us  p lease tu rn  to  page  19 o f  the

bund le .   And  tha t  i s  Annexure  3  wh ich  s ta r ts  on  the  preced ing  page,

page 18 .   A re  you  the re  Ms  Che t ty?

MS SHARLA CHETTY: Yes  I  am.
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ADV REFILOE MOLE FE : At  the  very  bo t tom o f  page  19 appears  to  be

an  emai l .   F ropm whom was  th i s  emai l  rece ived?

MS SHARLA CHETTY: The  emai l  was  rece i ved f rom Ger r ie  Van  Der

Wes thu izen .

ADV REFILOE MOLEFE : And what  i s  the  con ten t  o f  tha t  emai l  about?

MS SHARLA CHETTY: The  emai l  cove red the  tende r  tha t  Mr  P i ta  had

ca l led  me  abou t .   He  ca l led  me  pr io r  to  me  rece iv ing  the  tende r

documents .   He – the documents  tha t  were  emai led  to  me  was the

cover i ng  memorandum,  the  Tie r  Repor t ,  the  th ree  in te rna l  aud i t  repo r ts

and  the  suppor t ing  documen ts  wh ich  was  the  a f f idav i t  f rom T-Sys tems10

to  mi t i ga te  the  r i sk ,  the  emai l  f rom Na t i ona l  Treasury  to  m i t iga te  the

r isk .   The boa rd  reso lu t i on  w i th  the  de lega ted  au thor i t y  to  the  GCE to

ex tend the  cu r ren t  con t rac t  to  Neote l .   Ex tens ion  l e t te rs  to  Neo te l .

Le t te r  o f  in ten t  to  Neote l  and the  th ree – sor ry  the  four  regre t  le t te rs  to

the  unsuccess fu l  b i dders .

ADV REFILOE MOLE FE : Yes.   F rom pa ragraph 9  o f  you r  s ta temen t  on

page 3  o f  the  bund le  you then beg in  to  se t  ou t  the  c i r cumstances and

the bas is  upon  wh ich  you  cons idered  the  submiss ions  tha t  were  made

to  you  as  the  ac t ing  Ch ie f  Group Ch ie f  Execu t i ve  pardon me.   Can  you

p lease  take  the  Cha i r  th rough  th is?20

MS SHARLA CHETTY: So in  a r r i v i ng  a t  my  dec i s ion  I  had  a  te lecom

wi th  Mr  P i ta .   Mr  P i ta  then  took  me  th rough  the  documen ts  tha t  had

been emai l ed  to  me .   So  we  had  gone  th rough the  Tie r  Repor t  wh ich  i s

the  very  impor tan t  Eva lua t i on  Repor t  tha t  takes  you  to  the  va r ious

stages  o f  the  tender  p rocess and whethe r  the re  was  compl iance or  no t
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to  the  processes .   We then went  th rough to  the  in te rna l  aud i t  repo r ts .   I

even no t i ced  the  i ssue around the  r i sks  tha t  were  h i gh l igh ted  a round

the con f l i c t  o f  i n te res t  w i th  T-Sys tems and the  o ther  company  tha t  was

invo l ved  in  deve lop ing  the  s t ra tegy  fo r  ne twork ing .   And  therea f te r  we

would  have  gone  th rough  the – the  recommendat i on  w i th  the  re levant –

wi th  the  o ther  re levant  docu ments  tha t  were  assoc ia ted  w i th  the – wi th

the  Tie r  Repor t .

ADV REFILOE MOLEFE : Yes .   Can you then tu rn  to  page 23 o f  the

bund le  and  tha t  wou ld  be  Annexure  4  to  your  s ta tement .

MS SHARLA CHETTY: Okay.10

ADV REFILOE MOLEFE : I s  tha t  the  Tie r  Repor t  to  wh i ch  you  re fe r?

MS SHARLA CHETTY : Yes  tha t  i s  the  Tender  Eva lua t i on  and

Recommendat i on  Repor t .

ADV REFILOE MOLEFE : Now in  parag raph 11 and  par t i cu la r l y  11 .1

and  11 .12  o f  your  s ta tement  you  speak o f  th i s  p rocess tha t  you

engaged  in  cons ider i ng  the  Tie r  Repo r t?

MS SHARLA CHETTY: Yes .

ADV REFILOE MOLE FE : Now in  re la t ion  to  the  round ing  o f  scores  as

you  have re fe r red  to  we have  heard  the  ev idence fo r  Mr  Vo lmink  i n  th i s

respec t  and we  need  no t  repea t  tha t  ev idence as  i t  has  been ven t i la ted20

i n  de ta i l .   In  respec t  o f  your  re l i ance  on  the  Ga teway Repor ts  you  re fe r

to  page 19 o f  the  Tie r  Repor t .   And th is  appears  a t  paragraph 11 .2  o f

you r  s ta temen t .   Page 19 o f  the  repo r t  i s  a t  ou r  pag ina ted  bund le  page

41 .

MS SHARLA CHETTY: Yes  Advocate .
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ADV REFILOE M OLEFE : Can  you  p lease  exp la in  the  bas is  o f  your

re l iance upon the  Gateway Repor t – Ga teway Rev iew  Repor t  aspect

tha t – pardon  me – that  the  Tie r  Repor t  se ts  ou t .

MS SHARLA CHETTY: So the  Ga teway Repor ts  a re – Gateway  Rev iew

Repor ts  a re  ve ry  impor tan t  repor ts  tha t g i ve  you  conf i dence  or  g i ve  you

some sor t  o f  a  comfor t  tha t  each  s tage  o f  the  tender  p rocess was

compl i ed  w i th .   So  the  repor ts  were  agree ing  excep t  fo r  one aspec t  tha t

add ressed  the  round ing  o f  i ssue and  the  conf l i c t  o f  i n te res t  w i th  T-

Sys tems.   And  i t  i nd i ca ted  tha t  the  r i sks  were  mi t iga ted  around  those.

ADV REFILOE MOLEFE : Yes  and  who  compi l es  the  Ga teway Rev iew10

Repor ts?

MS SHARLA CHETTY: Those  a re  compi l ed  by  the  i n te rna l  aud i to rs .

ADV REFILOE MOLEFE : Of Transnet?

MS SHARLA CHETTY: Yes .

ADV REFILOE MOLEFE: Stay ing  on  the  Tie r…

CHAIRPERSON :   By  the  way  i s – is  i t  i n  respec t  o f  th is  tende r  tha t

there  i s  a  h igh  cour t  judgment  o r  i s  tha t  a  d i f fe ren t  tender?   Tender –

h igh  cou r t  judgmen t  re la t i ng  to  T-Sys tems.

ADV REFILOE MOLE FE : Here  i t  i s – i t  i s  a d i f fe ren t – i t  i s  a  d i f fe ren t

one  Cha i r.   I t  i s  a  d i f fe ren t  t ransact i on .20

CHAIRPERSON :   A re  you  sure?

ADV REFILOE MOLEFE : As fa r  as  I  reca l l .   I  w i l l  doub le  check  bu t  I…

CHAIRPERSON :   Because i f  tha t  i s  the  one rea l l y  in  te rms  o f  p rocesses

and  a l l  o f  tha t has tha t  no t  been  d isposed  o f?   I  th i nk  i t – I  th ink  the

one  where  there  i s  a  h igh  cour t  j udgmen t  I  th ink  i t  i nvo l ves Neo te l  and
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or  i s  i t  Gi j ima?   Was T-Sys tems – was  T-Sys tems gran ted  a  tende r

where  Gi j ima  was a l so  a  b idder  and  subsequent l y  Transne t  b rou gh t  a

rev iew  app l i ca t ion  tha t  was  no t  opposed  and  a  h igh  cour t  judgmen t  se t

as ide  the  tender  to  T-Sys tems and  awarded the  tender  to  G i j ima.

ADV REFILOE MOLEFE : Yes  Cha i r  tha t  i s  cor rec t .

CHAIRPERSON :   Is  tha t – tha t  i s  a  d i f fe ren t  tende r?

ADV REFILOE MOLE FE: I t  i s  separa te  d i f fe ren t  ma t te r  Cha i r.

CHAIRPERSON :   Okay  a l r i gh t .

ADV REFILOE MOLEFE : Thank  you .

CHAIRPERSON :   Bu t  rea l l y  wha t  I  am very  in te res ted  in  i n  te rms  o f  th is10

wi tness  i s  why  she chose the  one and no t  the  o the r  you know.   That  i s

wha t  I  am ve ry  in te res ted  in .

ADV REFILOE MOLEFE : Yes Cha i r  tha t  ma t te r  i s  addressed i n  the

sta tement .

CHAIRPERSON :   Ja .   Why  she  chose to – to  award  the  tende r  the  way

she  d id  and – and why she  may th ink  tha t  i t  was wrong  fo r  Mr  Br ian

Mole fe  to  change  tha t  when  she has  regard  to  h i s  reasons .

ADV REFILOE MOLEFE : Cer ta in l y  Cha i r  tha t  i s  covered  in  the

sta tement .

CHAIRPERSON :   Ja .   So  i f  there  i s  any th ing  tha t  you  th ink  I  am miss ing20

you  can br i ng  i t  to  my a t ten t ion  bu t  fo r  a l l  i n ten ts  and  pu rposes I  th ink

tha t  i s  rea l l y  the  impor tan t  par t .

ADV REFILOE MOLEFE : Cer ta in l y  Cha i r.

CHAIRPERSON :   O f  course  i f  she  has s t i l l  any th ing  to  say about  the

ques t ion  o f  au thor i t y  tha t  does  no t  fa l l  w i th in  the  lega l  i ssue then  she
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can  dea l  w i th  i t .

ADV REFILOE MOLE FE : Indeed so  Cha i r  and Mr  Che t ty  w i l l  be  dea l ing

wi th  those ma t te rs .   The  Cha i r ’s  microphone  is  o f f .

CHAIRPERSON :   I t  i s  f ine  today  because  i t  l ooks  l i ke  we  a re  no t – we

wi l l  no t  have ano ther  w i tness  bu t  there  a re  t imes  when we w i l l  be

need ing  to  go  to  ano ther  w i tness and we need use  ou r  t imes f ru i t fu l l y.

A lo t  o f  th ings  tha t  rea l l y  w i l l  no t  be  d isputed  i t  i s  un l i ke  in  a  cou r t  o f

law  where  one  migh t  rea l l y  have  to  dea l  w i th  a  l o t  o f  th ings  because  i t

i s  the  cour t  o f  l aw.   So – bu t  tha t  i s  where  my i n te res t  i s  as  fa r  as  th i s

w i tness  i s  concerned .   I f  you  th ink  there  i s  someth ing  e lse  tha t  I  am10

miss ing  you  mus t  te l l  me  and  then we  can  look  a t  i t .

ADV REFILOE MOLE FE : Cer ta in l y  Cha i r  and  we  have  been  m indfu l  o f

tha t  aspec t .

CHAIRPERSON :   Ja .   Okay.

ADV REFILOE MOLE FE : Ms Chet ty  can you  p lease  tu rn  to  page  28 o f

the  bund le .   S t i l l  on  the  Tie r  Repor t .

CHAIRPERSON :   D id  you  say 28?

ADV REFILOE MOLEFE : 28 Cha i r.

CHAIRPERSON :   Okay.

ADV REFILOE MOLEFE : Are you  there?20

MS SHARLA CHETTY: Yes  I  am.

ADV REFILOE MOLEFE : Now on page 28 to  30  o f  tha t  bund le – o f

those pages i n  the  Tie r  Repor t  there  appears  seve ra l  names o f  persons

who  were  invo l ved  i n  the  d i f fe ren t  four  s tages  o f  eva lua t ion ,  i s  th i s

cor rec t?
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MS SHARLA CHETTY: Yes  tha t  i s  cor rec t .

ADV REFILOE MOLEFE : And on my coun t d id  a  number  o f  ove r  40

peop le  who  were  invo lved  in  th is  p rocess?

MS SHARLA CHETTY: Tha t  i s  cor rec t .

ADV REFILOE MOLE FE : And  th i s  a lso  inc ludes  the  in te rna l  aud i t  team

that  was  invo lved  in  th is  p rocess?

MS SHARLA CHETTY: Tha t  i s  cor rec t .

ADV REFILOE MOL EFE: And  these  wou ld  be  the  number  o f  person

invo l ved  in  recommending  the  award  to  Neo te l?

MS SHARLA CHETTY: Tha t  i s  cor rec t .10

ADV REFILOE M OLE FE : Now in  your  nex t  top i c  i n  your  s ta temen t  you

dea l  w i th  the  ove r r id i ng  o f  your  dec is i on  by  Mr  Mole fe  and you touch on

severa l  i ssues tha t  Mr  Mole fe  ra ised  in  h is  memorandum which  you

sta ted  to  have  been  add ressed  in  the  repor ts  tha t  we re  prov ided to  you ,

do  I  have tha t  co r rec t?

MS SHARLA CHETTY: Tha t  i s  cor rec t .

ADV REFILOE M OLE FE : In  paragraph  12  o f  your  s ta temen t  on  page  5

you  add ress  yourse l f  to  Mr  Mole fe ’s  memorandum.

MS SHARLA CHETTY: Yes .

ADV REFILOE MOLEFE : Can  you  p lease  take  the  Cha i r  th rough tha t?20

MS SHARLA CHETTY: So Cha i rperson I  was made aware  o f  the

ove r tu rn ing  o f  the  dec is i on  when  I  was  p res en ted  w i th  the  ev idence  by

the  inves t iga tors  so  I  was no t  invo l ved o r  consu l ted  i n  any  way by  Mr

Mole fe  i n  the  over tu rn ing  o f  the  dec is i on .   I  wan t  to  b r ing  to  the

at ten t i on  o f  the  Cha i rperson  the  fac t  tha t  Mr  Mole fe  when  he  had



24 MAY 2019 – DAY 98

Page 60 of 89

wr i t ten  the  memorandum had asked  fo r  h i s  dec i s ion  to  be  no ted .   So  he

d id  no t  ask  fo r  a  rev i sed  recommenda t ion  or  a  rev iew  o f  wha t  h is  r i sks

were  bu t  he  bas i ca l l y  had made a  dec i s i on  based  on h i s  own – I  th ink

on h is  own  op in ions  o f  wha t  he  had thought  the  r i sks  were  a t  tha t  t ime

and  awarded  i t  to  a  b idder  even i f  the  p r i ce  was  cons idered  tha t  b idde r

wou ld  s t i l l  have  no t  been  the  number  1  b idde r.

ADV REFILOE MOLEFE : And…

CHAIRPERSON :   Tha t  i s  T-Sys tems?

MS SHARLA CHETTY: Yes .

CHAIRPERSON :   What  number  wou ld  they  have been?10

MS SHARL A CHETTY: They wou ld  s t i l l  have  been number  3  on  the  l i s t .

CHAIRPERSON :   Oh who  wou ld  have  been  number  2?

MS SHARLA CHETTY: Dimens ion  Da ta .

CHAIRPERSON :   Yes .

MS SHARLA CHETTY: Yes .

CHAIRPERSON :   And i n  h is  reasons d id  he  dea l  w i th  why he  wen t  fo r

number  3  and  no t  number  2?

MS SHARLA CHETTY: No he d id  no t .   He bas ica l l y  a l l  he  h igh l igh ted

was a l l  the  r i sks  around  the  cur ren t  serv ice  prov ider  wh ich  i s  Neo te l

CHAIRPERSON :   Hm.20

MS SHARLA CHETTY: But  those  r i sks  were  a l ready  we l l  dea l t  w i th  i n

the  Tie r  Repor t  and  i n  the  memorandum.

CHAIRPERSON :   Yes .

MS SHARLA CHETTY: And  a l so  the – I  j us t  wan t  to  s t ipu la te  the

concen t ra t ion  r i sk  tha t  he  re fe rs  to  i f  you  gran ted  the  award  to  T-
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Sys tems wh ich  a l ready  have the  IT da ta  serv i ces  con t rac t .

CHAIRPERSON :   Hm.

MS SHARLA CHETTY: I t  wou ld  have  rea l l y  i nc reased Transnet ’s

concen t ra t ion  r i sk .

CHAIRPERSON :   Hm okay.

ADV REFILOE MOLEFE : Yes  can  we  then  tu rn  to  page  88 o f  the

bund le  wh ich  i s  Mr  Mole fe ’s  memorandum to  Mr  Ano j  S ingh ,  Mr

Man ts i ka  Ma tooane  and  Mr  Garry  P i ta .

CHAIRPERSON :   On wha t  page  i s  i t?

ADV REFILOE MOLEFE : Page  88 .   And  tha t  i s  Annexure  16 .10

MS SHARLA CHETTY: Thank  you .

ADV REFILOE MOLE FE : Now on  page  88  o f  the  bund le  in  the  purpose

of  submiss ion  s ta ted  by  Mr  Mole fe  and  perhaps be fo re  we  even go  in to

the  memorandum le t  us  go  to  page  94  wh ich  i s  the  l as t  page  o f  tha t

memorandum.   And  to  p lace  i t  on  record  tha t  th is  memorandum was

dra f ted  by  Mr  Br ian  Mole fe ,  do  you  see  tha t?

MS SHARLA CHETTY: Yes .

ADV REFILOE M OLE FE : And  i t  was s igned by  h im on  the 20  November

2013?

MS SHARLA CHETTY: Tha t  i s  cor rec t .20

ADV REFILOE MOLEFE : Please  speak i n to  the  microphone Ma’am?

MS SHARLA CHETTY: Tha t  i s  cor rec t .

ADV REFILOE MOLEFE : Thank you.   And i n  h i s  purpose o f  th i s

submiss ion  he  se ts  ou t  tha t  he  seeks  to  i n fo r m the  Group Ch ie f

F inanc ia l  Of f i cer,  Group  Ch ie f  In fo rma t ion  Of f i cer  and  the  Group  Ch ie f
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Supp ly  Cha in  Of f i cer  o f  and  I  quo te :

“My  dec i s ions  to  award  the  abovement i oned  bus iness

to  T-Systems Sou th  A f r i ca  in  te rms  o f  your  request  i n

you r  memorandum da ted 31 October  2013 . ”

And go ing  fu r the r  down to  paragraph 2  o f  h is  memorandum he  se ts  ou t

as  h i s  background  he  says  the re  and  I  quo te :

“You r  p rev ious co r respondence addressed to  me

da ted  30  Oc tober  2013  w i th  sub jec t  RFP number

GSM4/13 /04 /0722  fo r  p rov i s ion  o f  ne t work  serv i ces

request  fo r  approva l  to  app rove the  process  award10

con t rac t  and i ssue a  le t te r  o f  in ten t  inv i t ing  Neo te l  to

fu r ther  negot i a t i ons as  the  pre fer red  b idder  o f  th i s

RFP. ”

And  he  s ta tes  tha t  to  be  a t tached  as  Annexure  A and  as  we l l  a t taches

the  Tie r  Repor t .   Now in  the  f i r s t  open ing  l ine  Mr  Mole fe  i s  speak ing  o f

a  memorandum addressed to  and  I  quote  “Me”  da ted  Oc tober  2013 .   Do

you  have  any  comment  to  tha t?

MS SHARLA CHETTY : Yes  I  do .   The  memorandum was  ac tua l l y

add ressed to  myse l f  in  my  capac i ty as  Ac t ing  GCE a t  the  t ime .   I t  was

no t  add ressed  to  Mr  Br i an  Mole fe .20

ADV REFILOE MOLEFE : Yes  and  tha t  we  have  seen  as  you  have

at tached  as  Annexure  2  to  you r  bund le .   Now i f  we  rever t  back to  you r

s ta tement  a t  paragraph  13  on  page  5  o f  the  bund le  you  spea k  o f  the

memorandum re f lec t ing  a  dec is i on  to  award  the  ne twork  serv ices

mas te r,  serv ice  tender  to  T-Sys tems and  e f fec t i ve l y  ove r tu rn ing  you r
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dec i s ion  and  you  make  re fe rence  to  parag raph  26  and  27  o f  Mr  Mole fe ’s

s ta tement . Can you p lease  take  the  Cha i r  th ro ugh tha t - pa ragraph 13

on  page  5  o f  the  bund le?

MS SHARLA CHETTY: So as  I  d id  d iscuss  ear l i e r  the  dec is i on  tha t  he

made  was  on  h i s  own w i thout  consu l t ing  w i th  any  o f  the  peop le – par t

o f  the  Cross  Func t ion ing  Eva lua t ion  Team o r  the  Recommending

Off i ce rs . He  had  made  the  dec is i on  based  on  h i s  assessmen t  o f  the

r isk  and  h is  assessmen t  o f  the  p r i c i ng  wh ich  was  ou ts ide – procedura l l y

ou ts ide  the  normal  p rocu remen t  p rocess .

CHAIRPERSON: I  thought  your  s ta temen t  does say  tha t  he  appears  to10

have me t  w i th  the  r ecommending  o f  SARS bu t  your  concern  was tha t

wha t  they  had to  say  to  h im was  no t  reduced  to  wr i t ing?

MS SHARLA CHETTY: Yes.   So  the re  was – there  was no  i nd ica t ion  o f

any  d iscuss ions tha t  were  he ld  to  the  two  pa r t i es  fo r  o r  the  var i ous

par t ies  in  o rde r  to  a r r i ve  a t  a  dec i s ion .

CHAIRPERSON: Yes but  the – to  compla in  tha t  wha t  they d iscussed

was  no t  reduced  to  wr i t i ng  i s  one  th ing .   To  compla in  tha t  he  d id  no t

consu l t  them is  ano ther  th i ng .   He  may  have  consu l ted  them and  had

the i r  v i ews bu t  the i r  v iews  we re  no t  reduced  to  wr i t ing .

MS SHARLA CHETTY: Tha t  i s  cor rec t  Cha i rperson .20

CHAIRPERSON: So wh ich  i s  wh ich?

MS SHARLA CHETTY: So i t  i s  bas ica l l y  he  had  no t – he  had not

reduced  h i s  d iscuss ions  w i th  them to  the  wr i t i ng .

CHAIRPERSON: Hm.   So  i s  you r - i s  you r  pos i t ion  the re fo re  tha t  he

may  have  consu l ted  bu t  he  d id  no t  comply  w i th  whatever  p rocedure
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because  the  p rocedure  requ i res  tha t  the i r  v iews tha t  they expressed to

h im when he  consu l ted  them be reduced  to  wr i t ing?

MS SHARLA CHETTY: Yes Cha i rperson.   Those – tha t  v iew is  based

on the  fac t  tha t  pe r  the  PPM i f  there  i s  a  dec i s ion  to  ove r tu rn  or

ove r ru le  a  dec is ion  made  by  the  Recommending  Of f i cers  tha t  the

reasons  fo r  tha t – i t  i s  l i ke  a  d i spute  be ing  lodged - has  to  be  re fe r red

back  to  the  Cross Func t i on Sourc ing  Team o r  the  Eva lua t ion  Team to

then  to  rev iew  those  reasons  and  then come back  w i th  a

recommendat i on .   I t  i s  no t  common prac t i ce  tha t  one wou ld  over tu rn  a

dec i s ion ,  no t  have  the  recommenda t ions i n  f ron t  o f  you r  remo t i va t ion  as10

to  why tha t  dec i s ion was ac tua l l y – whether  you rea l l y  consu l ted  w i th

a l l  the  Recommending  Off i ce rs  in  mak ing  tha t  dec is i on .

CHAIRPERSON: Wel l  you need  to  make  a  d is t inc t ion – I  say  tha t  so

tha t  you  can  c la r i f y  the  pos i t ion  to  me  maybe  much more  than you  may

have  t r ied  to  do .   There  i s  a  d i f fe rence  be tween  somebody  who  mus t

make  a  dec is i on  be ing  g i ven recommenda t ions by  anothe r  Body  or

ano ther  pe rson and mak ing  h i s  o r  he r  dec i s ion  a f te r  hav ing  regard  to

the  recommenda t ion  and  tha t  person  may  accept – may  make  h is  o r  her

dec i s ion  i n  acco rdance w i th  the  recommenda t ion  or  aga ins t  the

recommendat i on .   Tha t  i s  one scenar io .   The scenar io  tha t  we are20

dea l i ng  w i th  i s  a  s i tua t ion  where  you had  made the  dec i s ion ,  okay.   Is

tha t  r i gh t?

MS SHARLA CHETTY: Tha t  i s  cor rec t  Cha i rperson .

CHAIRPERSON: You had  made  the  dec is i on .   When you made  the

dec i s ion  there  was  a  recommenda t ion  or  there  were  recommenda t ions
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i n  f ron t  o f  you.   I s  tha t  r i gh t?

MS SHARLA CHETTY: Tha t  i s  cor rec t  Cha i rperson .

CHAIRPERSON: So – so what  you are  ta lk ing  abou t  doe s  i t  app l y  to

the  s i tua t ion  we are  dea l ing  w i th  the  prov i s ion  tha t  you  say  says  the

person  must  go  back  to  the  recommend ing  o f f i c ia l s?   Does  i t  app ly

when  a  dec i s ion  has  a l ready  been  taken  by  the  person  who  ho lds  the

power  to  make  the  dec is i on?

MS SHARLA CHETTY: Hm.

CHAIRPERSON: What  i s  your  unde rs tand ing  o f  the – of  wha t  the

procedures are  a t  Transne t?10

MS SHARLA CHETTY: So my  unders tand ing  o f  the  proceed ings

Cha i rpe rson  is  tha t  once  a  dec i s ion  has  been  made genera l l y  tha t

dec i s ion  i s  no t  ove r tu rned  un le ss  the re  i s  someth ing  ma ter i a l l y  tha t  you

rea l l y  have no t  cons idered and tha t  obv ious l y  wou ld  have to  go  back to

the  Recommending  Off i ce rs  tha t  made  the  dec i s ion  bu t  i n  my – in – in

th i s  par t i cu la r  case  the  dec i s ion  had  been  made  by  myse l f  and  about  20

days  l a te r  tha t  dec i s ion  been  over tu rned  bu t  over tu rned  w i thou t  any

resubmiss ion  to  tha t  o f f i ce .   So  you – you – i f  there  i s  someth ing

mater ia l  tha t  happened  in  tha t  20  day  per iod  tha t  you cou ld  say  was

never  someth ing  tha t  was even cons ide red dur ing  the  b idd ing  process.20

Tha t  was a  new ma te r ia l  r i sk  tha t  has  a r i sen  you are  a l l owed to  look  a t

whe ther  tha t  award  wou ld  con t inue  o r  no t .

CHAIRPERSON: So – so  your – your  ev idence  i s  tha t  there  was

no th ing  wrong  w i th  Mr Br ian Mole fe  ove r tu rn ing  your  dec is i on  as  l on g

as he  fo l lowed the  procedure  tha t  you unders tand to  be  app l i cab le?
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You  say  he  was  a l lowed i n  cer ta in  c i r cumstances  to  over tu rn - he  wou ld

have been a l lowed  i n  cer ta in  c i r cumstances to  over tu rn  you r  dec is i on .

Is  tha t  wha t  you  are  say ing?

MS SHARLA CHETT Y: So Cha i rperson  wha t  I  am say ing  i s  tha t  i f  there

is  a  mater ia l  r i sk - i n  any  award  tha t  we  do  cur ren t l y – i f  there  i s  a

ma ter ia l  r i sk  tha t  has  a r i sen  a f te r  the  award  has  been  made  tha t  cou ld

jeopard i se  the  organ isa t ion  tha t  award  has  to  be  re looked  a t so  tha t

you  cou ld  mi t iga te – see  whethe r  tha t  r i sk  can  be  mi t i ga ted  or  no t .   I f  i t

canno t  be  mi t iga ted  then  obv ious ly  you  w i l l  have  to  go  back  to  tha t

Eva lua t i on  Team and look  a t  maybe the  o ther  b idde rs .10

CHAIRPERSON: Yes.   No  bu t  le t  us  no t  ta l k  in  genera l .   I  am ta l k ing

about  Mr Br ian Mole fe  and  I  am ta lk i ng  abou t  the  …

MS SHARLA CHETTY: So – so …

CHAIRPERSON: ( In te rvenes )  came be fore  you and you made  a

dec i s ion .

MS SHARLA CHETTY: So Cha i rpe rson  in  th i s  par t i cu la r  case

Mr Mole fe  the  r i sk  tha t  …

CHAIRPERSON: Did  he  have  the  power  have  to  change your  dec i s ion?

MS SHARLA CHETTY: Hm.

CHAIRPERSON: Whether  he  was  no t  j us t i f i ed  in  chang ing .   Tha t  i s  a20

d i f fe ren t  ques t ion .   D id  he  have  the  power  genera l l y  speak ing  to

change the  dec i s ion  i f  a  cer ta in  s i tua t ion ex is ted?

MS SHARLA CHETTY: I  be l ieve  he  wou ld  have  the  power  Cha i rperson .

CHAIRPERSON: He wou ld  have  the  power?

MS SHARLA CHETTY: Yes .
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CHAIRPERSON: Tha t  i s  your  unders tand ing?

MS SHARLA CHETTY: Yes .

CHAIRPERSON: But  do  you  know under  wha t  c i rcumstan ces he  cou ld

exe rc i se  tha t  power?

MS SHARLA CHETTY: Chai rpe rson genera l l y  tha t  w i l l  on l y  be  done  in

cases where  there  i s  a  mater ia l  r i sk  to  the  organ i sa t ion  …

CHAIRPERSON: Hm.

MS SHARLA CHETTY: Tha t  has  no t  been  eva lua ted  o r  even

cons idered  tha t  a rose – a brand  new r i sk  tha t  a rose  d i rec t l y  …

CHAIRPERSON: Af terwards .10

MS SHARLA CHETTY: Af te r  we  made the  award  and i f  you  look  a t

Mr Mole fe ’s  memorandum a l l  the  r i sks  tha t  he  h igh l igh ted  had a l ready

been cove red and mi t iga ted  subs tan t i a l l y  i n  the  Tie r  Repor t .

CHAIRPERSON: Huh-uh.

MS SHARLA CHETTY: So the  r i sk  tha t  he  had – had and  the  reasons

he had  g i ven  fo r  over tu rn ing  were  no t  jus t i f i ed  i n  my op in ion

Cha i rpe rson .

CHAIRPERSON: Hm.  Do you know whe ther  in  a  s i tua t i on  where

somebody  has  the  power  to  make  a dec i s i on  on  a  tender  and  has  made

the dec is i on  whe ther  the  same person – whe ther  the  power  to  change20

tha t  dec is i on  res ides  w i th  the  same person or  w i th  the  same – wi th  the

person occupy ing  the  same pos i t ion  o r  whe the r  i t  can  on ly  be  changed

by a  h igher  au thor i ty  w i th in  the  organ i sa t ion?  So i f – in  o the r  words

the – the procedure  tha t  you have  to ld  me abou t  i f – l e t  us  say i t  was

Mr Br ian Mole fe  who  had  made  the  or i g i na l  dec i s ion  i n  th is  case  no t



24 MAY 2019 – DAY 98

Page 68 of 89

you  wou ld  he  have  been  ent i t led  to  say  no  I  wan t  i t  back .   I wan t  to

change my dec is ion  under  c i r cumstances  or  wou ld  he  have needed to

repor t  to  somebody  h ighe r  l i ke  the  Board  or  a  cer ta in  Commi t tee  o f  the

Board  and  say  no  I  made  th i s  dec i s ion  on  such  and  such  a  day  in

regard  to  th is  tende r.   I t  has  s ince  been  brou gh t  to  my a t ten t ion  tha t

the  fo l l ow ing  has  happened  o r  i s  the  pos i t i on  someth ing  maybe  I  d id  no t

know a t  the  t ime .   Cou ld  you  p lease  change  i t  tha t  i s  now in  the  Board

somebody  h igher  o r  wou ld  he  be  f ree  to  change  i t  h imse l f?

MS SHARLA CHETTY: So – so Cha i rperson  because the  au thor i ty  was

de lega ted  to  h im by  the  Board  and  he  wants  to  change  a  dec i s ion  tha t10

he  made based on  the  au tho r i t y  g ran ted  to  h im by  the  Board  …

CHAIRPERSON: Hm.

MS SHARLA CHETTY: Idea l l y  he  w i l l  have  to  go  back  to  the  Board  i f

he  wan ted  to  rever t  tha t  dec is i on .

CHAIRPERSON: Hm.

MS SHARLA CHETTY: Because tha t  de lega t ion  o f  power  was gran ted

to  h im by  the  Board  and  was  concu r red  by  the – the  Board  Acqu is i t ions

and  D isposa ls  Counc i l .

CHAIRPERSON: Wel l – we l l  your – I  unders tand  you r  a nswer  bu t  the

reason you g ive  I  am no t  sure  tha t  i t  suppo r ts  i t  because  i f  the  Board20

has  de legated  the – the  power  to  h im i t  may  have  been  in tended tha t  he

shou ld  exe rc i se  the  power.

MS SHARLA CHETTY: Ja ,  we  have  had – because - Cha i r  because th is

is  an  unusua l  c i r cumstance  where  you  ac tua l l y  over tu rn ing  a  dec i s ion

tha t  you  have  made  based  on  the  power  tha t  you  were  de lega ted  …
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CHAIRPERSON: Hm.

MS SHARLA CHETTY: I  wou ld  th ink  tha t  because  i t  i s  such a  h igh

va lue  tender  you  may  have to  go  back to  the  Boar d  …

CHAIRPERSON: Hm.

MS SHARLA CHETTY: Maybe f rom a  repor t i ng  perspec t i ve  …

CHAIRPERSON: Hm.

MS SHARLA CHETTY: To say – you  know – I  need  to  re t rac t  th is

dec i s ion  and l eave  ou t  the  mater ia l  r i sk  why I  need  to  re t rac t  tha t

dec i s ion  bu t  i t  i s  no t – i t  i s no t  governed in  any document  o r  in  ou r

PPM – our  Procu remen t  Procedure  Manua l – or  any  o f  the  documen ts10

tha t  I  am aware  o f  tha t  one  has  to  …

CHAIRPERSON: Hm.

ADV REFILOE MOLEFE: But  I  th ink  one  has  to  app ly  the i r  mind  f rom a

sound  governance pe rspec t i ve .

CHAIRPERSON: Hm bu t  your  ev idence  i s  tha t  in  te rms  o f  Transne t

procedures and  ru les  and so  on  he  was  en t i t led  to  change  the  dec i s ion

in  cer ta in  c i rcumstances …

MS SHARLA CHETTY: Yes .

CHAIRPERSON: And you say i f  someth ing  arose a f te r  the  dec is ion  had

been – you – had  been  made?20

MS SHARLA CHETTY: Tha t  i s  cor rec t  Cha i rperson .

CHAIRPERSON: And  tha t  pu t  the  o rgan i sa t ion  a t  r i sk  and  so  on?

MS SHARLA CHETTY: Tha t  i s  cor rec t  Cha i rperson .

CHAIRPERSON: Okay.

ADV REFILOE MOLEFE: Thank  you Cha i r.   Ms Che t ty  can  I  p lease



24 MAY 2019 – DAY 98

Page 70 of 89

re fe r  you to  page  12  o f  you r  bund le  and  tha t  i s  the  memorandum tha t

was submi t ted  to  you  fo r  the  approva l  o f  the  recommendat i on  to  appo in t

Neo te l .   A t  parag raph  6  o f  tha t  memorandum tha t  i s  the  de legat ion  tha t

you  have  j us t  spoken  o f  i n  te rms  o f  wh ich  power  o r  ra the r  sub jec t  to  the

approva l  o f  BADC the  power  to – the  au thor i ty  to  app rove  the  sou rc ing

st ra tegy  RFP,  adver t  and award  was de legated  to  the  Group  Ch ie f

Execu t ive  Of f i cer.   I s  tha t  cor rec t?

MS SHARLA CHETTY: Tha t  i s  cor rec t .

ADV REFILOE MOLEFE: And  a t  the  las t  l i ne  on  tha t  parag raph  the

BADC reso lu t ion  had de legated  th is  au thor i t y  to  the  Group Ch ie f10

Execu t ive .   I s  tha t  co r rec t?

MS SHARLA CHETTY: Tha t  i s  cor rec t .

ADV REFILOE MOLEFE: Can we then  tu rn  to  page  262  o f  the  bund le

and  tha t wou ld  be  the  Procurement  P rocedure  Manua l?   We  wi l l  j us t  be

re fer r ing  br ie f l y  to  one aspect  in  tha t  manua l .   Are  you  there?

MS SHARLA CHETTY: Yes  I  am.

ADV REFILOE MOLEFE: At  paragraph  20 .5  the  head ing  there  i s

“D isag reemen t  Regard ing  Award  o f  Bus iness ” . I s  tha t  cor rec t?

MS SHARLA CHETTY: Tha t  i s  cor rec t .

ADV REFILOE MOLEFE: Now a t  20 .5 .1  i t  s ta tes  there  tha t :20

“Shou ld  a  d ispu te  ar i se  be tween  the  Recommending

Off i ce rs  and  the  AC - be ing  the  Acqu is i t i on  Counc i l

- regard ing  a  submiss ion  a f te r  the  AC has  r e fe r red

the  ma t te r  back  to  the  Recommending  Off i ce r  fo r

remot iva t ion  the  ma t te r  mus t  be  esca la ted  to  the
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en t i t y  CEO for  a  f ina l  dec i s ion . ”

Is  tha t  cor rec t?

MS SHARLA CHETTY: Tha t  i s  cor rec t .

ADV REFILOE MOLEFE: And i t  a l so  ta l ks  about – i t  goes  fu r the r  to

ta l k  abou t  the  recommendat i on  o f  the  Eva lua t i on  Team:

“ I f  tha t  i s  i n  con f l i c t  w i th  the  op in ion  o f  the  end user

the  ma t te r  must  be  re fe r red  back to  the  AC fo r  a

ru l ing . ”

Is  tha t  cor rec t?

MS SHARLA CHETTY: Tha t  i s  cor rec t .10

ADV REFILOE MOLEFE: Now i f  we r e fe r  to  Mr Mole fe ’s  memorandum

can  we  p lease  go  to – to  page  92  a t  page – at  parag raph  7  ra ther  o f  h i s

– so tha t  wou ld  be  Annexu re  16  i n  the  bund le  and we w i l l  be  re fe r r ing

to  page  92  a t  pa rag raph  7 .   Are  you  there?

MS SHARLA CHETTY: Yes  I  am.

ADV REFILOE MOLEFE: Mr Mole fe  s ta tes  there  tha t :

“ I  have  the  fo l l ow ing  spec i f i c  concerns  w i th  your

recommendat i on  …”

CHAIRPERSON: I  am sor ry.   D id  you  say  we  mus t  go  to  page 16 o f  the

bund le?20

ADV REFILOE MOLEFE: No,  no  Cha i r  Annexure  16 .

CHAIRPERSON: Annexu re  15?

ADV REFILOE MOLEFE: 16 – 1-6 .

CHAIRPERSON: 1-6 ,  okay.

ADV REFILOE MOLEFE: And we  a re  a t  page  92 Cha i r.
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CHAIRPERSON: Okay,  yes .

ADV REFILOE MOLEFE: We wi l l  s ta r t  w i th  parag raph  6  o f  Mr Mole fe ’s

memorandum where  he  s ta tes  the re :

“ I  have  g i ven cons idera t ion  to  your  recommendat i on

as  per  your  p rev ious  co r respondence  men t ioned

ear l i e r. ”

Now i f  we  were  to  tu rn  back  to  the  f i r s t  page  o f  tha t  memorandum a t

paragraph  2  and  we  have  a l ready  covered th is  i ssue .   Mr Mole fe  re fe rs

to  the  memorandum as  hav ing  been  a dd ressed  to  h im.   Is  tha t  cor rec t?

MS SHARLA CHETTY: Tha t  i s  cor rec t .10

ADV REFILOE MOLEFE: And  i f  we  were  to – we re fe r  to  your  Annexu re

2 i t  i s  c l ear  tha t  the  memorandum is – i s  d i rec ted  to  you  as  the  Ac t ing

Group  Ch ie f  Execu t ive .   I s  tha t  co r rec t?

MS SHARLA CHETTY: Tha t  i s  cor rec t .

ADV REFILOE MOLEFE: Now when  we  cons ider  the  p rocedure – the

Procuremen t  Procedure  Manua l  toge ther  w i th  the  de legat i on  to  the

Group Ch ie f  Execu t i ve  the  resu l t  wou ld  be  tha t  in  the  resu l t  o f  a

d ispu te  the  ma t te r  wou ld  be  re fe r red  by  Mr Mole fe  back  to  h imse l f .   I s

tha t  no t  the  case?

MS SHARLA CHETTY: Yes  i t  i s .   Tha t  i s  the  case  because  powers20

have  been  de lega ted  to  h im by  the  AC and  he i s  a l so  the  CE.   So

mat te rs  a re  be ing  re fe r red  back to  h im.

ADV REFILOE MOLEFE: Yes  and  tha t  wou ld  be  l og i ca l  inso fa r  as  good

governance i s  concerned?

MS SHARLA CHETTY: I  wou ld  say  tha t  i s  i l l og i ca l .
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ADV REFILOE MOLEFE: Yes .

MS SHARLA CHETTY: In  te rms o f  governance .

ADV REFILOE MOLEFE: Now go ing  back  to  pa rag raph  6  o f

Mr Mole fe ’s  memorandum …

CHAIRPERSON: I  am sor ry.   Wha t  i s  i l l og ica l?   Le t  me  unders tand

tha t .

MS SHARLA CHETTY: So Cha i rperson the – th i s  pa r t i cu la r  paragraph

in  te rms  o f  Sec t i on  25  o f  the  Procurement  Procedure  Manua l  i t  says

tha t  i f  you  have a  d i spu te  be tween the  Recommendi ng  o f f i cer  and the

AC tha t  ma t te r  mus t  be  re fe r red  back by  the  AC and then the  f i na l10

dec i s ion  ge ts  made by  the  CE.

CHAIRPERSON: Hm.

MS SHARLA CHETTY: Now in  th is  case  a l l  powers  f rom the  AC have

been de lega ted  to  Mr Mole fe  o r  the  GCE.

CHAIRPERSON: Hm.

MS SHARLA CHETTY: So he  bas i ca l l y  w i l l  be  the  f ina l  dec i s ion  maker

because  i t  i s  i l l og ica l  tha t  the re  i s  no  AC invo l ved  he re  now anymore

because  powers  have  been  de lega ted  to  Mr Mole fe .   So  i f  he  i s

d ispu t ing  i t  he  re fe rs  i t  back to  the  Recommending  Of f i ce rs  and  then  he

st i l l  makes  a  f ina l  dec is i on .   There  i s  no  i n te rmed ia te  par ty  l i ke  the  AC20

i nvo l ved  he re .

CHAIRPERSON: Hm.

MS SHARLA CHETTY: Which  o f  a  h igh  va lue  tende r  i s – i t  i s  k i nd  o f

i l l og ica l .

CHAIRPERSON: But  assuming  tha t  he  i s  in  power  to  dea l  w i th  i t  i f  he
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d id  d i f fe ren t l y  wou ld  he  no t  be  ac t ing  ou ts ide  o f  the  procedures?   Was

there  any o the r  way  presc r ibed  in  wh ich  he  cou ld  dea l  w i th  i t  o ther  than

dea l i ng  w i th  i t  i n  tha t  way  i f  he  was  to  comply  w i th  the  procedures?

MS SHARLA CHETTY: So …

CHAIRPERSON: In  o ther  words  was  i t  h i s  mis take  o r  was  i t  the

mis take o f  the  p rocedures  because  i f  tha t  i s  what  the  procedure

requ i red  then  i t  i s  no t  h i s  mis take .   I t  i s  the  mis take  o f  those who

dra f ted  the  manua l .

MS SHARLA CHETTY: Chai r  I  wou ld  say  i t  i s  a  mi s take  o f  maybe – i t

i s  my  op in ion – the  AC o f  g ran t i ng  h im fu l l  au thor i ty.10

CHAIRPERSON: Sor ry.

MS SHARLA CHETTY: Chai r  I  wou ld  say i t  i s  i n  my op in ion  maybe a

mis take o f  the  AC fo r  g ran t ing  h im fu l l  de lega t ion  …

CHAIRPERSON: Hm.

MS SHARLA CHETTY: Where there  i s  no  in te rmed ia te  pa r ty  invo l ved

when there  are  d ispu tes  …

CHAIRPERSON: Hm.

MS SHARLA CHETTY: Because  he i s  a  so le  dec is i on  maker  i n  th is – in

th i s  aspec t  and  bas ica l l y  there  i s  no  in te rmed ia te  body  tha t  can

eva lua te  whe the r  the  recommending – recommenda t ion  f rom the20

Recommending  Of f i cers  shou ld  be  d i spu ted  or  no t  d i sputed .

CHAIRPERSON: Hm.  So – but – so  on  the – on – on – as fa r  as  you

know on the  p rocedures  tha t  we re  app l i cab le  once  the  de legat ion  was

g iven  to  h im i t  had  to  be  dea l t  w i th  in  th a t  way?

MS SHARLA CHETTY: Yes.   He  compl i ed  based  on  wha t  was
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de lega ted to  h im Cha i rpe rson .

CHAIRPERSON: Hm – bu t  tha t  p rocedure  i s  i t  app l i cab le  be fore  the

au tho r i t y  tha t  has  power  to  make the  dec is i on  has  made  the  dec i s ion

be fore  he  o r  she makes the  de c is ion  or  does i t  app l y  a f te r  the  au tho r i t y

or  person who  has  the  au thor i ty  has dec ided?  I – I  have  a  sense tha t

wha t  maybe  con templa ted  bu t  I  have  no t  checked .   Wha t  may  be

con templa ted  i s  tha t  i f  the  power  to  dec ide  on  a  tender  ves ts  i n  you  and

you  have go t  recommendat i ons f rom o ther  peop le  who  a re  mak ing  a

recommendat i on  tha t  you  shou ld  award  the  tender  to  A and  you take  a

d i f fe ren t  v iew  you  th ink  the  award  shou ld  be – the  tender  shou ld  be10

awarded to  B .   You  shou ld  go  back to  them be fore  you make  the

dec i s ion  so  tha t  you ask them wha t  abou t  th i s  wha t  abou t  tha t .   You te l l

them your  concerns  and  you  hear  wha t  they  have  to  say.   Maybe  they

wi l l  say  oh  we ove r looked  tha t .   You a re  r i gh t  o r  they w i l l  say  we

ac tua l l y  d id  cons ider  tha t  bu t  no t – tha t  no tw i ths tand ing  we  came to

th i s  conc lus ion  because  o f  A ,  B ,  C,  D  bu t  then  you  must  s t i l l  make –

make  your  dec i s ion  whe ther  hav ing  in te rac ted  w i th  them l i ke  tha t  you

st i ck  to  your  v iew  tha t  the  tender  shou ld  be  awarded to  B  or  you  agree

wi th  them tha t  i t  shou ld  be  a warded to  A .   I  have a  sense o r  a  susp i c ion

tha t  maybe  tha t  i s  wha t  i t  i s  ta lk i ng  abou t  bu t  I  have  no t  checked .   Do20

you  know whether  i t  app l ies  to  tha t  s i tua t i on  o r  i t  app l i es  to  the

s i tua t ion  were  a  dec i s ion  has been  taken?

MS SHARLA CHETTY: So th i s  i s  b e fore  a  dec is i on  has  been  taken .   So

th i s  par t i cu la r  pa rag raph  o f  the  Procuremen t  P rocedure  Manua l  re fe rs

to  be fore  you make your  dec i s ion  …
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CHAIRPERSON: Yes .

MS SHARLA CHETTY: And  you  have  go t – s t i l l  go t  a  recommendat i on

at  hand .

CHAIRPERSON: Yes .

MS SHARLA CHETTY: Tha t  i f  you  are  no t  happy w i th  the

recommendat i on  you  do  no t  be l ieve  i t  i s  cove red  a l l  the  po in ts  you  can

send i t  back to  the  Recommending  Of f i cers  fo r  them to  come and

remot iva te  based  on  new th ings tha t  you have  h igh l i gh ted  to  them.

CHAIRPERSON: Hm.

MS SHARLA CHETTY: In  th i s  case  there  i s  no  resubmiss ion  or10

any th ing  bu t  the  award  was a l ready  made  on  31 October  by  myse l f

Cha i rpe rson .

CHAIRPERSON: Hm.

MS SHARLA CHETTY: That  i s  a f te r  the  fac t  and he  does  no t  i nd i ca te

any  new ma te r ia l  r i sk tha t  cou ld  have  resu l ted  i n  over tu rn ing  o f  the

dec i s ion .   So  …

CHAIRPERSON: Hm.

MS SHARLA CHETTY: He supp l ied  the  paragraph 20 .5  bu t  why – why I

sa id  i t  was i l l og i ca l  goes  to  the  fac t  tha t – you  know – he  made  the

dec i s ion  on  h i s  own  bu t  i t  i s  a l so  a f te r  the  award  was  made .   So  i t  i s  …20

CHAIRPERSON: Wel l  …

MS SHARLA CHETTY: I t  i s  no t  exac t l y  wha t  the – the  parag raph was

a imed  to  do .   I t  was  a imed  to  f i na l i se  you r  dec is ion  be fore – you  know –

arr i v ing  a t  …

CHAIRPERSON: Yes .
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MS SHARLA CHETTY: Before  you ar r i ve  a t  tha t  dec is i on .

CHAIRPERSON: I f – i f  you  are  cor rec t  in  tha t  then  I  wou ld  unders tand

tha t .   I  wou ld  unders tand  tha t  bu t  I  wou ld  no t  see  i t  as  i l l og i ca l  because

a l l  i t  wou ld  mean i s  tha t  i t  r ecogn ises  tha t  the re  are  peop le  who  have

dea l t  w i th  the mat te r  be fore  i t  comes be fore  you .   They  have

cons idered i t .   They  have  made recommendat i ons and  I  assume they

wou ld  g ive  reasons  fo r  the i r  mo t iva t i on .   I t  s imp ly  says  i f  you  are  no t

persuaded  to  go  th i s - to  take  the i r – to  accept  the i r  recommendat i on

jus t  go  back  to  them,  pu t  you r  concerns  to  them,  hear  wha t  they have  to

say,  then make  a  dec is ion .10

MS SHARLA CHETTY: Tha t  i s  r igh t .

CHAIRPERSON: And when  you make the  dec is i on  you can  go  w i th

the i r  recommendat i on  or  go  aga ins t  i t  bu t  you  have  had  the – you have

– you have  fo l lowed a  process  where  you  g i ve  them a  chance  to

add ress  you r  conce rns .   You have  heard  wha t  they have to  say and  you

make  a  dec i s ion  on  an  i n fo rmed  bas is .   So  tha t  wou ld  no t  be  l og ica l  to -

i l l og ica l  to  me.

MS SHARLA CHETTY: Yes .   Cha i rperson  the  par t  w i th  i l l og ica l  was  the

EC g rant i ng  fu l l  de lega t ion  and no t  hav ing  any  e lemen t  by  the  PPM

where  you cou ld  reso r t  to  where  a  Body can rev iew and -and  check tha t20

– you  know – the  recommendat i on  f rom the  Of f i cers .   You  have  taken

in to  accoun t a l l  the  mo t i va t ions ,  a l l  the  reasons .   So  I  th ink  tha t  i s  the

par t  where  I  re fe r  to  as  i l l og i ca l  in  my op in ion  Cha i rpe rson .

CHAIRPERSON: Okay,  a l r igh t  thank you.   Ms Mole fe .

ADV REFILOE MOLEFE: Thank you  Cha i r.   Can we go  back to  page 92
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i f  you  had moved f rom the re – 92 o f  the  bund le?   Are  you  there?

MS SHARLA CHETTY: Yes .

ADV REFILOE MOLEFE: At  pa ragraph  7  o f  tha t  memorandum

Mr Mole fe  l i s ts  the  severa l  concerns tha t  he  had w i th  the

recommendat i on  tha t  you had approved – wel l  in  h is  pa ragraph 7  he

sta tes  there :

“ I  have  the  fo l l ow ing  spec i f i c  concerns  w i th  your

recommendat i on  and  responses  to  me  inc lud ing  the

responses  to  me  in  the  var i ous mee t ings  he ld  w i th

the  Recommending  Off i cers  fo r  remo t iva t i on . ”10

Which i s  d i scussed fu r the r  i n  th i s  documen t  and  those f i ve  i ssues  are

the  i ssues wh ich  you add ress as  hav ing  been add ressed  in  the

respec t i ve  eva lua t ion  repo r ts  and  as  we l l  as  by  the  in te rna l  aud i t

componen t  o f  Transnet .   Is  tha t  cor rec t?

MS SHARLA CHETTY: Tha t  i s  cor rec t .

ADV REFILOE MOLEFE: Can  you  p lease  take  the  Cha i r  th rough  those

f i ve  grounds  and  your  reasons  fo r  s ta t i ng  tha t  they  were  no t  va l id

reasons  p rov ided  by  Mr Mole fe?

MS SHARLA CHETTY: So Cha i rperson the  coun terpa r ty  r i sk  and

( ind i s t i nc t )  o f  s ta te  asse ts  tha t  r i sk  was  covered  qu i te  subs tan t ia l l y  in20

the  memorandum and  in  the  Tie r  Repor t .   Where  i t  spoke o f  the – the –

i f  the  Compe t i t i on  Commiss ion  app roved  the – the  sa le  to  Vodacom tha t

Neo te l  w i l l  s t i l l  con t i nue  w i th  the i r  serv ices .   So  tha t  cou ld  have  been

dea l t  w i th  cont rac tua l l y  be tween  Vod acom and  Transne t  shou ld  tha t  r i sk

have mater i a l i sed .   The concen t ra t ion  r i sk  as  Transnet  i s  Neote l ’s
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l a rges t  c l i en t  I  th ink  Cha i rpe rson  I  d id  s ta te  ear l ie r  tha t  T-Sys tems a l so

is  an  IT da ta  serv ices  prov ider  to  Transne t  a t  the  t ime and by  award ing

the  con t rac t  to  them you  a l so  wou ld  have  increased your  concent ra t ion

r isk .   The  BBBE pa r tners – Cha i rperson as  pa r t  o f  your  eva lua t ion

cr i te r i a  you r  BEE acc red i ta t i on  i s  taken in to  cons ide ra t ion  in  you r

eva lua t ion  po in ts .   So  tha t  was  a l ready  cons idered .   The  in fo rma t ion

secur i t y  inc iden t  tha t  resu l ted – Cha i rperson  those  r i sks  where  covered

in  de ta i l  i n  the  Tie r  Repor t  and  in  the  memorandum where  i t  was

ind ica ted  how those  r i sks  were  be ing  mi t i ga ted  bo th  by  T-Systems and

by  Neo te l  and how they  have i nc reased  the – the  secu r i t y  fo r  Transnet10

aga in  wh ich  cou ld  have been dea l t  w i th  cont rac tua l l y.   The CCTV

Network  i ssues – Cha i rperson  those  a re  i so la ted  inc idence  tha t  were

brough t  up  tha t  cou ld  have  been dea l t  w i th  as  par t  o f  con t rac t

managemen t  w i th  Neote l  a t  tha t  t ime .   So  they  were  no t  new r i sks  tha t

Mr Mole fe  had – had  add ressed  bu t  bas i ca l l y  h igh l igh ted  r i sks  tha t  had

a l ready been covered fo r  and  been mi t iga ted  in  bo th  the  Tie r  Repor t

and  in  the  memorandum.

ADV REFILOE MOLEFE: Can  we  then tu rn  to  page  93  o f  tha t same

memorandum?  Are  you  there?

MS SHARLA CHETTY: Yes .20

ADV REFILOE MOLEFE: At  pa rag raph  21 Mr Mole fe  makes  re fe rence

to  s t r i c t  t ime l i nes  hav ing  been se t  by  Transne t .   He says there :

“Pos t  the  c lose  o f  the  f ina l  o f fe rs  been  submi t ted  T-

Sys tems ind i ca ted tha t  they un fo r tunate ly  due  to

the  s t r i c t  t ime l i nes  se t  by  Transne t  on ly  managed  to
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ge t  con f i rma t ion  f rom the i r  sha reho lder  on  ce r ta in

pr ic i ng  e lements  and  tha t  they  wou ld  be  in  a

pos i t ion  to  reduce the  pr i ce  submi t ted  the  week

be fore  by  a  fu r the r  248  mi l l i on . ”

As  we have heard  and as  i s  now common knowledge T-Sys tems b id  was

unsuccess fu l  due  to  p r i c i ng  amongst  many  o f  the  o the r  ma t te rs  tha t  you

have  spoken  to?

MS SHARLA CHETTY: Yes .

ADV REFILOE MOLEFE: Can  I  then re fe r  you  to  page 36 o f  the  Tie r

Repor t - pag ina ted  page  36 ra ther?10

MS SHARLA CHETTY: I  am there .

ADV REFILOE MOLEFE: In  parag raph  18 o f  your  s ta tement  you  dea l

w i th  th i s  p r i c ing  e lemen t  re la t i ve  to – to  the  Tie r  Repor t?

MS SHARLA CHETTY: Yes  tha t  i s  cor rec t .

ADV REFILOE MOLEFE: As we l l  as  t he  poss ib le  p r i ce  reduc t ions  tha t

are  spoke  o f  by  Mr Mole fe  in  h i s  memorandum?

MS SHARLA CHETTY: Tha t  i s  cor rec t .

ADV REFILOE MOLEFE: Can  you p lease take  the  Cha i r  th rough –

through  you r  op in ion  in  tha t  respect?

CHAIRPERSON: Before  she does tha t  a re  you ab le  to  say  anyth ing20

about  Mr Br ian Mole fe ’s  dec i s ion  to  ove r tu rn  you r  dec i s ion  o ther  than

tha t  he  took a  d i f fe ren t  v iew on  cer ta in  ma t te rs  to  the  v iew  tha t  you

took?  I s  there  any th ing  more  you  can say abou t  th is  o the r  than  I  took

th i s  v iew  he  took  tha t v iew?  I  d isag ree  w i th  h im.

MS SHARLA CHETTY: Mr Chai rperson  i f  I  l ook  a t  how he  took  h i s  v iew
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I  wou ld  say tha t  i t  i s - i t  i s  no t  in  compl iance  w i th  gove rnance  because

he eva lua ted  h is  r i sk .   H i s  p r i c i ng  tha t  he  cons ide red  Cha i rpe rson  you

canno t  cons ide r pr i c ing – rev ised  pr i c ing  a f te r  you r  Bes t  And F ina l

Offe rs  have  been submi t ted .   So  he  made  dec i s ions ( in te rvenes ) .

CHAIRPERSON: I  am sor ry.   Jus t  go  back  a  b i t .   Jus t  s ta r t  aga in .   I

th ink  I  missed  someth ing .   Jus t  s ta r t  aga in  your  answer.

MS SHARLA CHET TY: So Mr Cha i rperson he – the  manner  in  wh ich  he

ove r tu rned the  dec is i on  I  wou ld  say was – was  p rocedura l l y  no t  cor rec t .

By – by  tha t  I  mean  i s  tha t  he  had – sa id  he  had  consu l ted  w i th  var ious

peop le  and these  were  the  r i sks  tha t  he  had h igh l i gh ted  bu t those  r i sks10

were a l ready  mi t i ga ted .   Then  he  fu r ther  goes  on  to  s ta te  tha t  the  p r i ce

o f - o f  T-Sys tems need  to  be  recons ide red  and  the i r  Best  And  F ina l

Offe r  wou ld  be  taken in to  accoun t  the  240  mi l l i on  tha t  he  re fe rs  to .

Cha i rpe rson  those are  cons idered  a s  no t  been fa i r  and t ransparent  in

the  b idd ing  process  because  you  canno t  cons ider  p r i c i ng  once  a  b id

has  been – your  Bes t  And  F ina l  Of fe r  has  been  submi t ted .   You canno t

say I  need to  en te r ta in  the  b id  o f – the  pr i c ing  o f  one  b idde r  and no t –

no t  g ive  the oppor tun i t y  to  the  o ther  b idders  to  rev iew  the i r  p r i c i ng  as

wel l .   So  a l l  o f  those th ings  make  the  dec i s ion  tha t  he  has  made  to

ove r tu rn  procedura l l y  un fa i r  and  no t  t ransparen t .20

CHAIRPERSON: Talk  to  me about  the – no t  t ranspa ren t  pa r t .   Why are

you  say ing  they  were  no t  t ranspa ren t?

MS SHARLA CHETTY: So – so Mr Cha i rperson Neote l – so r ry –

T-Sys tems when they were  asked  to  submi t  the i r  Bes t  And F ina l  Offe r

they  d id  submi t  the i r  Bes t  And  F ina l  Of fe r  and then they  were  asked to
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con f i rm tha t  o f fe r  when  g i ven to  a l l  the  b idde rs  and  asked  to  con f i rm.

T-Sys tems sa id  yes tha t  i s  my o f fe r  bu t  we have been i n  d i scuss ions

wi th  our – our  par tner  and they  a re  cons ider i ng  g i v ing  a  fu r ther – you

know – discoun ted  p r ice  o f  248  mi l l i on .   Now tha t  cou ld  no t  be

cons idered because  you r  Bes t  And  F ina l  Offe r  was  a l ready  i n  l i ke  a l l

o ther  b idde rs  had been g iven the  t ime  pe r iod  to  submi t  tha t  o f fe r  and

even cons ide r ing  tha t  o f fe r  the re  i s  s t i l l  no t – they came ou t  s t i l l  l ower

than  Neo te l  in  the  pr i c ing .   So  i f  you  look  a t  a l l  th e  eva lua t ion  c r i te r i a

wh ich  you cons ider  i s  our  commerc ia l  and your  techn i ca l  Neo te l  s t i l l

needed  i n  te rms  o f  be ing  the  p re fe r red  b idde r.10

CHAIRPERSON: Wel l  I  may have  hea rd  ev idence abou t  someth ing  tha t

was b rough t  i n  about  a f te r  the  bes t  o f fe r,  best  and f ina l  o f fe r.   Ms

Mole fe  I  con t inue  to  be  concerned  abou t  the  s ign i f i cance  o f  th i s

w i tness ’s  ev idence .

ADV REFILOE MOLEFE : Thank  you  Cha i r,  we are  near ing  the

conc lus ion .

CHAIRPERSON: So I  con t inue  to  be  conce rned ,  you  know wha t  my

concerns are ,  maybe  you can dea l  w i th  her,  l ead  her  ev idence  in  a  way

tha t  removes my  concerns .

ADV REFILOE MOLE FE : Thank you  Cha i r,  we  w i l l  be  dea l ing  w i th  the20

l a t  ma t te r  in  Ms Chet ty ’s  ev idence  and  tha t ’s  i n  re la t i on  to  the  pr i c i ng .

CHAIRPERSON: Yes  okay,  bu t  you  mus t  te l l  m e i f  I  am miss ing

someth ing .   Fee l  f ree  to  say  i f  you  th ink  I  am miss ing  someth ing .

ADV REFILOE MOLEFE : Thank  you  Cha i r.

CHAIRPERSON: Okay,  a l r igh t .
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ADV REFILOE MOLEFE : Ms Chet ty  can we  go to  page  94 o f  the

bund le .

CHAIRPERSON: What  page?

ADV REFILOE MOLEFE: 94.

CHAIRPERSON: Okay.   94?

ADV REFILOE MOLEFE : Yes .

CHAIRPERSON: Okay.

ADV REFILOE MOLEFE : And tha t  i s  Annexure  16 ,  a re  you  the re?

MS SHARLA CHETTY: Yes I  am.

ADV REFILOE MOLEFE : At  pa ragraph  22  o f  h is  memorandum Mr10

Mole fe  s ta tes ,  and th is ev idence  tha t  has been g i ven,  bu t  i t  becomes

mater ia l  inso fa r  as  your  ana l ys i s  on  the  p r i c ing  aspec t ,  he  says there :

“ I  approved  tha t  the  R248mi l l i on  be  taken  in to  cons idera t ion  as

par t  o f  T-Systems best  and  f i na l  o f fe r  as  the  commi tmen t  was

made  in  w r i t i ng  to  Transne t  and shor t l y  a f te r  the  best  and  f i na l

o f fe rs  have  c losed ,  and  I  don ’ t  be l ieve  tha t  any  o the r  b idde rs

were  pre jud i ced by  th is . ”

Do  you  have any comment  on  th is  paragraph?

MS SHARLA CHETTY : Yes  Advoca te  Mole fe ,  the  bes t  and  f ina l  o f fe r

was – has  a l ready  c losed and he sa id  i t  was s t i l l  accep tab le  to  accep t20

an  o f fe r  therea f te r,  because  he  be l ieved  i t  d idn ’ t  p re jud ice  any  o f  the

other  b idders ,  bu t  he  d idn ’ t  g i ve  any  o f  the  o the r  b idders  a  chance  then

to  because th is  i s  a  rev ised  o f fe r  tha t  i s  be i ng  cons ide red,  i dea l l y  he

wou ld  g ive  a l l  the  o ther  b idde rs  a  chance  then to  rev i se  the i r  o f fe rs  as

wel l  o r  g i ve  them oppor tun i t ies  to  resubmi t  the i r  best  and  f ina l  o f fe rs .
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ADV REFILOE MOLEFE : Yes  and a t  paragraph  23 o f  tha t  memo Mr

Mole fe  fu r ther  goes  on to  say:

“ I  fu r ther  do  no t  be l ieve  i t  i s  necessa ry  to  request  ano ther  best

and  f i na l  o f fe r  f rom any  o f  the  vendors  as  a l l  th ree  p re fe r red

b idders  were  g i ven the  oppor tun i t y  to  con f i rm i f  the  pr i ces

submi t ted  are  accu ra te  and  i f  they  have omi t ted  any th ing . ”

And  you  have  jus t  g i ven  ev idence  tha t  i n  you r  v iew  as  the  o the r  b idde rs

wou ld  no t  have  been  g i ven  anothe r  oppo r tun i t y  as  T-Sys tems,  as  wou ld

have  been  a f fo rded  to  T-Sys tems tha t  th is  wou ld  be  un fa i r?

MS SHARLA CHETTY : Tha t ’s  cor rec t  Advocate  Mole fe  becaus e  the10

othe r,  T-Systems was  a f fo rded  a  b i t  more  t ime  than  the  o ther  b idde rs  so

they  cou ld  have  ra i sed  an  ob jec t i on  to  say  tha t  they  cou ld  have  done  a

be t te r  o f fe r  hav ing  been  g i ven more  t ime .

ADV REFILOE MOLE FE : Yes .   And a t  pa rag raph 24  and  lead ing  to  25

i t  says there :

“As  pe r  the  Tie r  repor t  shou ld  th i s  R248mi l l i on  be  taken  i n to

accoun t  and  bus iness no t  be  awarded to  Neo te l  due  to  the

r isks  s ta ted  above T-Sys tems wou ld  be  the  pre fe r red  b idde r. ”

Wha t  i s  you r  comment  to  tha t?

MS SHARLA CHETTY : He i s – Advoca te  Mole fe  he  i s  cor rec t  in  tha t  T-20

Sys tems does  come ou t  to  be  b idder  number  two  i f  the  R248mi l l i on  i s

cons idered ,  and  i f  Transne t  dec ides  tha t  those  r i sks  are  new r i sks  and

they  a re  mater ia l  r i sks  then  the  award  to  T-Sys tems he  wou ld  be  then

cor rec t  as  b idder  number  one .

ADV REFILOE MOLE FE : Yes  and  i f  th i s  R248mi l l i on  i s  no t  taken  i n to
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accoun t?

MS SHARLA CHETTY: T-Systems wou ldn ’ t  be  b idder  number  one ,  i f

you  exc lude  Neo te l  i t  wou ld  be  D imens ion  Da ta .

ADV REFILOE MOLEFE : Second  to  Neote l?

MS SHARLA CHE TTY: Yes.

ADV REFILOE MOLEFE : And  a t  parag raph 25  he  s ta tes  there  tha t

managemen t  mus t  ensu re  tha t  more  favourab le  p r i ces  are  ag reed w i th

T-Sys tems to  a t  leas t  be  a t  a  s imi l a r  leve l  to  the  p r i ces  submi t ted  by

Neo te l  as  par t  o f  the  post - tende r  negot i a t ions ,  what  i s  you r  comment  to

tha t?10

MS SHARLA CHETTY : So Cha i rperson  you ’ re  a l lowed to  nego t ia te  to

marke t  re la ted  pr i ces ,  so  the re  i s  no th ing  wrong w i th  nego t ia t ing  to

marke t  re la ted  pr i ces  p rov ided  tha t  Neo te l  was  exc luded  on  a  proper

bas i s .

ADV REFILOE M OLEFE: Yes and  inso far  as  th is  p r i c i ng  e lemen t  the

Tier  Repor t  se ts  tha t  ou t  i n  the  pag ina ted  bund le  ra ther  a t  page  36.

CHAIRPERSON: I s  tha t  36?

ADV REFILOE MOLEFE : Three  s i x  Cha i r.

CHAIRPERSON: 36,  okay.

ADV REFILOE MOLEFE : And th rough to  page  37.20

CHAIRPERSON: Okay.

ADV REFILOE MOLE FE : And  the  eva lua t ion  o f  the  pr i ces  was  d i v ided

in to  four  d i f fe ren t  ca tego r ies ,  the  f i rs t  one  appears  on  page  36 ,  do  you

have  i t  the re?

MS SHARLA CHETTY: Yes I  do .
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ADV REFILOE MOLEFE : And  the  f i r s t  p r i ce  eva lua t i on  fo r ne twork

serv i ces,  RFP,  wou ld  be  the  cons idera t i on  o f  p re -due  d i l i gence,  i s  tha t

cor rec t?

MS SHARLA CHETTY: That ’s  co r rec t .

ADV REFILOE MOLEFE : Can  you p lease  take  the  Cha i r  th rough  the

eva lua t ion  ou tcome?

MS SHARLA CHETTY : So Cha i rperson i f  you  look a t the  eva lua t ion

ou tcome a f te r – be fo re  the  due d i l i gence was done b idder  number  th ree

ac tua l l y  h ighe r  than b idder  number  one  and b idder  number  f i ve ,  b idde r

number  th ree  was  D imens ion  Data  a t  tha t  t ime  bu t  i t  was  no t10

cons idered  a  l i ke  fo r  l i ke  compar ison .

ADV REFILOE MOLEFE : And why  was  tha t  the  case?

MS SHARLA CHETTY: With  pr i c i ng  you ’ve  go t  to  reach a  common

bas i s ,  and make sure  tha t  eve rybody  i s  us ing  the  common bas i s  on

the i r  templa tes  fo r  p r i c ing ,  so  they had to  go  back to  the  teams and

then  ask  them to  re -p r i ce  on  a  common bas is .

ADV REFILOE MOLE FE : And  inso far  as  the  second  aspec t  o f  the  pr i ce

eva lua t ion  tha t  appears  on  pag ina ted  page  37  can  you  take  the  Cha i r

th rough  th is  second  s tage  wh ich  i s  en t i t led  the  pos t -due d i l i gence?

MS SHARLA CHETTY: So the  pos t -due  d i l i gence  revea led  tha t  b idder20

number  one ,  wh i ch  i s  Neo te l ,  scored  the  h ighes t  po in ts  and  T-Sys tems

came out  to  be  the  second  ranked  in  te rms o f  p r i c ing .   The reaf te r,  a f te r

the  normal i sa t ion  exerc i se  was  done  i t  was revea led  tha t  T-Sys tems

came out  as  the  th i rd  p re fe r red  and Neo te l  s t i l l  t he  f i rs t  p re fe r red

b idder  f rom a  p r i c i ng  and  normal isa t i on  pe rspec t i ve .
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ADV REFILOE MOLEFE : Yes  and the  post -normal i sa t ion  wou ld  be  the

th i rd  ca tego ry  o f  the  pr i c i ng  eva lua t ion?

MS SHARLA CHETTY: That ’s  co r rec t .

ADV REFILOE MOLEFE : And what  was the  ou tcome in  tha t  respec t?

MS SHARLA CHETTY : When Neote l  was  the  number  one  b idder  and  T-

Sys tem ended  up  be ing  the  th i rd  p re fer red  b idde r.

ADV REFILOE MOLEFE : And who was  the  second  pre fer red  b idde r?

MS SHARLA CHE TTY: I t  was  D imens ion  Da ta .

ADV REFILOE MOLEFE : And  l as t l y  in  respec t  o f  the  fou r th  p r i ce

eva lua t ion  aspec t  tha t  was  cons idered  can you  p lease take  the  Cha i r10

th rough  tha t?

MS SHARLA CHETTY: So tha t  was bas ica l l y  jus t  an  eva lua t ion  done to

say  i f  the  248 was  cons idered  where  wou ld  T-Sys tems fa l l  and  they

bas i ca l l y  came ou t  to  be  the  second  r igh t  tendere r,  bu t  i t  c lear ly  says

there  tha t  the  pr i ce  reduc t ion  cou ld  no t  be  taken i n to  accoun t  s ince  the

f ina l  p r i c i ng  had  a l ready  been submi t ted .

ADV REFILOE M OLE F E: Yes  and  tha t  appears  immedia te l y  above  the

head ing  the  four th  p r i ce  eva lua t ion?

MS SHARLA CHETTY: That ’s  co r rec t .

ADV REFILOE MOLEFE : I  th ink  the  l as t  sen tence  o f  tha t  en t i re20

paragraph.

MS SHARLA CHETTY: That ’s  co r rec t .

ADV REFILOE MOLE FE : I s  there  any  o ther  ma t te r  you  w ish  to  b r ing  to

the  Cha i r ’s  a t ten t ion  in  respec t  o f  the  pr i c i ng?

MS SHARLA CHETTY: No there  i sn ’ t  Cha i rperson .
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ADV REFILOE MOLE FE : I s  there  any  o ther  ma t te r  you  w ish  to  b r ing  to

the  Cha i r ’s  a t ten t ion  inso far  as  the  cons idera t i on  o f  Neote l  aga ins t  T-

Sys tems?

MS SHARLA CHETTY: No Cha i rperson.

ADV REFILOE M OLEFE : Chai r  un less  the re  a re  any  o the r  fu r ther

ques t ions  I  have  no  fu r the r  ques t ions  fo r  Ms Chet ty.

CHAIRPERSON: Thank  you  Ms  Mole fe .   Thank  you  Ms  Che t ty  fo r

hav ing  come fo rward  to  g i ve  ev idence ,  you  are  excused .

MS SHARLA CHETTY: Thank you.

CHAIRPERSON: Thank  you .10

ADV REFILOE MOLEFE : Thank  you Cha i r,  Mr  Mokoena w i l l  address

you .

ADV PHILLIP MOKOENA SC : Mr  Cha i r  tha t  conc ludes  the  bus iness o f

the  day  and  we  resume on  Monda y  w i th  Mr  van de r  Wes thu izen  as  the

nex t  w i tness .

CHAIRPERSON: How long i s  he  l i ke ly  to  be ,  w i l l  he  take  more  than a

day?

ADV PHILLIP MOKOENA SC : I t ’s  one  day.

CHAIRPERSON: I t ’s  one  day?

ADV PHILLIP MAKOENA SC : Yes .20

CHAIRPERSON: Shou ld  we  s ta r t  ea r l y  o r  shou ld  we  no t?   We wi l l

f i n i sh  w i th in  one day,  so  we  can  s ta r t  a t  ten  o ’c lock .

ADV PHILLIP MAKOENA SC : At  ten  o ’c l ock  Cha i r.

CHAIRPERSON: Oh okay,  then  we  w i l l  s ta r t  a t  ten .   We wi l l  ad journ  fo r

the  day and on  Monday  we w i l l  s ta r t  a t  ten  o ’ c lock ,  we ad journ .
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INQUIRY ADJOURNS  TO 27  MAY 2019


