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Annesuge’ 3"

IN THE DISCIPLINARY MATTER BETWEEN:

TRANSNET LIMITED The Employe r

and

S GAMA

The Employee

FINDINGS iN DISCIPLINARY HEARING

1

Hearings in this matter were held between 13 January and 25 February
2010 during which period there was some 14 days of hearing. Mr, Gama,
the employee was represented by advocate G. Pretorius SC assisted by V.
Ngalwane and instructed by attorney Mr. T. Langa of Langa Attormneys.
Transnet the employer was represenied by advocate P. Pretorius SO
instructed by attorneys C. Todd and K. Savage of Bowman Gilfilan
Attorneys. The parties agreed to waive the strict requirements of the
Disciplinary Code and Procedure set out in paragraph 6.3 of the Transnet

Code,

To understand the charges one needs to appreciate that although Transnet
is a single company of which the government is the sharehoider, it operates
through various divisions including Transnet Freight Rail (“TFR?) formally
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known as Spoornet and Transnet Rail Engineering (“TRE”) formally known
as Transwerk. The governance structure of Transnet is that it has Board
which has four sub-committees including an Audit Committee and a Group
Executive Commitiee. The main divisions of Transnet ordinarity replcate
that governance structure. At group level there is a Group Chief Executive
Qificer, Chief Financial Officer and Chief Operating Officer as well as the
Execuiive Responsible for Human Capital and the Fxecutive Responsibie
for the Office of the Chief Executive. There are a number of sub-
committees of the Group Board including the Capital Investment

Commitiee.

THE CHARGES

Gama is the Chief Executive Officer of Transnet Freight Rail. He was
suspended on 1 September 2009 pending the finalisation of the disciplinary
process initiated by the delivery of the original charges on 24 August 2009
which notified him to attend a disciplinary hearing. It is apposite to set these

charges out in detail. They are as follows:

“1. You authorised the conclusion of a contract for the provision of
secutity services by General Nyanda Security Advisory Services
(Ply) Ltd (GNS} on confinement in excess of your delegated
authority.  This constituted a wilful or afternatively, negligent
failure o carry out your duties in the manner expected of you, and
has resuited in breaches of the PFMA that included but are not
limited to, sections 50, 51, and 57 of the PFMA. This conslifutes
misconduct contemplated in seciion 5 1{1)(8) of the PFMA.

1.1. The procurement process for the award of the contract
was irregular.

1.2, When the irregularities in the process were brought to
your attention you failed to take appropriate steps efther to

investigate the irrequiarities, to terminate the comract, or
lo implement any other appropriate measure to deal with

the situation.

1.3 In your explanation for these failures you have refused to
acknowledge that you exceeded your delegated authority,
and failed to demonstrate an appropriate level of concem
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al the apparent manipulation of the procurement process,
or to acknowledge the seriousness of the irregularitics in
that process, and you failed to accept responsibility For a
decision for which you are accountable.

1.4, Your conduct in approving the confract with GNS falls far
short of any standard that may reasonably be expected of

a person in your position.

You failed to comply with the ferms of the Board resolution o f 26
April 2007 which approved the acquisition of 50 ‘“like new”
locomolives and which authorised you to conciude, sign .and
execule the comiraci. Specifically you failed to conciude the
contract or to execule the contract in compliance with the
condition established by the Board that Transwerk (now Transnet
Rail Engineering) would carry out all engineering on assemply
and maintenance.  This constituted a wilful or alternatively,
negligent failure to carry out your duties in the manner expected
of you, and has resufted in breaches of the Public Finarice
Management Act (PFMA), that included but are not lirnited to,
seclions 50, &1, and 57 of the PFMA. This constitisies
misconduct contemplated in section 51{1)(e} of the PFMA.

2.1. When the failure fo comply with the terms of the Board
resolution was brought to your attention you failed to take

appropriate steps to rectify the situation.

2.2 In your explanation for these faifures you have refused fo
acknowledge that yvou did not comply with the terrs of the
Board resolution, and have failed fo demonstrate an
acceptable appreciation of your responsibility for the
execution of a profect of that size and significance.

2.3, In addition you have sought to redirect all responsibility for
shortcomnings in the project away from yourself and in the
direction of your cofleagues and subordinales. This
demonstrates an unacceptable failure fo  accept
responsibility for matters for which you are accountable.

2.4, Your conduct in relation to the conclusion and execution of
the 50 like-new coniract falis far short of the standard that
may reasonably be expected of a person in your position.
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4 Charge 3" while not abandoned, was not persisted in during closing
argument for Transnet and is not considered in detail in these findings,
Charge 3 is in the alternative to charges 1 and 2, it being alleged in charge
3 that Gama’s conduct in relation to the GNS contract and the 50 like Nnew

contract both constitute breaches of the Transnet Code of Ethics.

Subsequently the charges were amended by the addition of a further
charge to which | shall refer as charge 4. This charge reads as follows:

%)

“4.  In dealing with the allegations which are the subject of the
complaints set out in paragraphs 1 and 2, you have made
statements, directly or through your attorneys, and in affidaviis
filed in the course of the high court proceedings instituted by you,
concerning the motives, conduct, and integrity of senior
executives of the Transnet and/or members of the Board of
Transnet:

4.1.  which were calculated or likely to cause harm io those
persons and/or to Transnal: and/or

4.2, which were not justified or reasonable for you to make in
the circumstances: and/or

4.3, which are indicative of an irretricvable breakdown in the
frust refationship between you and Transnet.

4.4.  Specifically you made statements to the effect that:

4.4.1 The acting Group Chiel Executive (GCE) has
deliberately sought tc tarnish your image and fo
embarrass you, and has conducted himself in
relation to the subject matter of the complaints set

f Charge 3 reads: In the alternative, your conduct in relation i each of the matters deal with in 1
and 2 constitutes a breach of the Transnet Code of Ethics. More specifically, e Traghsue;
Code of Ethics requires that employees ensure that thelr actions comply with gppficable faws
and regufations, internal conirols, policies and procadures and that they are accountable for
iheir actions and the safe maintenance of assets under their control.  This is tnacceptable
parformance for a person with your degree of responsibility within the organisation, and
demonstrates an inability to perform to the standard reasonablly expectad of a person in vour

eosition,”



4.5

4.6.

4.4.2

4.4.3

4.4.4

4.4.5

4.4.6

4.4.7

4.4.8

4.4.9

5

out in paragraphs 1 and 2 for an improper PLIDO-586 oF
for an ulterior motive;

The acting GCE has fabricated affegations with an
ulterior mofive and in pursuit of his own personal
inlerests;

The acting GCE, other senior executives and ore or

more members of the Board have acted in a siristor
and mala fide attempt to subvert your candidacy for

the GCE position;

The acting GCE andfor members of the Board arid/or
Transnet may have committed a criminal offence by
instituting or endorsing the disciplinary proceedings
instituted against you;

The information relevant to one or more of the

allegations of misconduct against you was obtafned
in the course of “malicious skulduggery” against

your;
The disciplinary proceedings were instituted in bad
faithr and for an ulterior motive;

The complaints form part of a “witch hunf’ by the
acting GCE and “his Cabal” against you;

The acting GCE and another senior executive
conspired to “scuttie” or lo prejudice your chances of
being considered to the position of GCE:

The acting GCE concealed information from the
Board.

You stated that you were not interviewed in the course of
the investigation of the allegations thatl are the subject of
the complaints, when this is not true.

Your conduct jn making some or all of these statements
has caused irreparable harm to the relationship of trust
between you and Transnet and to the working
refationships  that are necessary fto sustain your
employment and/or has resulted in a situation of
incompatibility between you and Transnet andior its

feadership.”
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Understanding the Charges

6  Charge 1 relates in broad terms to the conclusion of a contract betwrgen
Transnet and General Nyanda Security (Pty) Limited (“GNS™)? allegedFy in
excess of Mr. Gama's delegated authority. For convenience | shall refer to
this as “the GNS contract”. In simple terms this charge alleges that Gama
authorised the conclusion of a contract on confinement and dig 80 in excess
of his delegated authority. An examination of this charge immediately
reveals the clauses 1.1 to 1.4 of this charge allege poor performance by
Gama in that broadly he failed to take appropriate measures fo investigate
the irregularities associated with the awarding of this contract or to

reguiarise the situation.

7 The second charge relates to a different aspect namely the signing of a
contract for the acquisition of 50 recenstructed iocomotives, Buring the
hearing this was referred to as the “50 like new contract”. The essence of
this charge ‘is that aithough Gama as CEQ of Transnet Freight Rail was
authorised to conclude the contract to procure these refurbished
locomotives, such authorisation was subject to a clear written condition laid
dowrn by the Transnet board (“the board”). The allegation of misconduct js
that Gama failed to execute and conclude this contract in compliance with
the board’s condition. As with the previous charge, paragraphs 2.1 to 2.4 of
charge 2 then allege poor performance on Gama's part by virtue of his
failure to take appropriate steps to rectify the situation when the failure to
comply with the condition stipulated by the board was brought to his
attention. it is Transnet's case that Gama refused to accept responsibility
for the shortcomings of this project for matters for which he was

accountable.

? Seae below discussion about the compary name and identity
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8  Charge 4 is essentially a complaint that Gama has directly or throug h his
atforneys during the course of varicus High Court proceedings and gnore
recently made stafements critical of the motives, conduct and integri ty of
senior executives of Transnet and members of the board which were
unjustified and unreascnable and caiculated to cause hamm. This Transnet
says is misconduct. It is also contended that these statements indicate an

irretrievable breakdown in the trust relationship between Gama as the GEQ

of TFR and Transnet.

PRELIMINARY POINTS

9 On 20 November 2009, Gama delivered io the company a written response
to the disciplinary charges. This written response® raised three prefiminary
points. | shall deal first with two of those three points. It is convenient to

deal with the third preliminary point later in these findings.

First Preliminary point: Alleged dismissal of the charges by Ms Ramos the

Transnet CEQ

10 As | understood Gama’s counsel this point was ultimately not persisted in
during closing argument. | shall accordingly deal with it only very briefly,

11 During one of the usual periodic meetings between Ms Ramos the CEO of
Transnet and Gama at which key issues of TFR were discussed, Gama
mentioned to Ramos that he had received an anonymous letter which
implicated him in iregularities pertaining to the GNS contract. Ramos said
she had received a similar letter which, upon inspection, proved to be
identical fo the letter which Gama had received. At that one-on-one meeting
Ramos then said words to the effect that this was “rubbish” and that Gama
should not bother himself with it. Gama subsequently contended in his

® Bundle A1 pages 17-25

o,
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written response that on the basis of this statement by Ramos to him
Transnet considered the mattar of his alieged misconduct in relation o the
GNS contract closed and is now preciuded from proceeding against him

with the charges in relation to the GNS contract.

Gama's contention is thal he reasonably understood that Ramos had, by
way of this remark, dealt with and dismissed alj allegations of wrongdoing
on his part in relation o the GNS coniract. | agres with the submission in
argument that this contention reflects very poaorly on Mr Gama. lt is a rather
startling suggestion. The evidence shows that Ramos, to whom the letter
was addressed sent it on to Mr Chris Wells, then Chief Financial Officer
(and later from March 2009 Acting Group Chief Executive Officer) and Mr
Vuyo Kahl, Group Executive Legal with a note requesting that the matter be
fooked intc “as per normal processes’. Ramos not only called for the
allegations to be investigated but she also followed up on the progress of

the investigation both with Wells and Mr. Oates of Transnet internal Audit

(who oversaw the investigation) on a regular basis. This is clearly

inconsistent with Ramos having waived or dismissed the charges as
contended for by Gama. The evidence established that this complaint
started a long process of investigation by Transnet Internal Audit {“T1AM,
Moreover, in any event, it is not conceivable that at that stage, when Ramos
was unaware of the full facts of the alleged misconduct on Gama's part
{which had then not vet been investigated), that she could have excused
him. The evidence of Qates of TIA was that the anonymous tip-off system
received a 10 page letter concerning very various irregularities within TFR,
Although he tip-off letter did refer to a suspicion that the GNS contract may
have been secured in an under hand manner, the particular charge in
relation io the GNS contract, namely that Gama had concluded the GNS
contract in an amount beyond the level of his delegated authority, is nof one
of the alleged irregularities contained in the tip-off letter. Consequently, in
fact, that charge couid not have besn waived by Ramos. Gama couid
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simply not reasonably have understood that Ramos had excused him of all
misconduct in relation to the GNS contract. Indeed when he was CEOSS-
examined on this issue, Gama was evasive and driven to seek to trans form
his complaint in this regard into one about his not having been informed
unitil May 2009 of that there was in fact an investigation against him. G ama
accepted under cross-examination that Ramos had not dismissed as
rubbish any charge in relation to his signing a confinement beyond his

authority.* There is no merit in this first preliminary point,
The second preliminary point: Delay.in preferring the disciplinary charges

13 In paragraph 4.2 of Gama's response to the disciplinary charges® he
contends that bringing the charges belatedly was unfair and materi ally
prejudicial to him. This argument was persisted in during the disciplinary
hearing. Gama argues that the relevant facts where known to Transnet in
2007 and 2008 and that the inordinate delay in bringing the charges against

him is unfair.

14 This preliminary objection requires fuller investigation and consideration and

it is convenient to revert to this aspect later in these findings.

Third preiiminary objection: Vagueness of the charges

15 Although in his written response to the charges Gama raised the vagueness
of the charges as an issue and set out various grounds on which both the
first and second charges were allegedly too vague and not sufficiently
specific, the point was not persisted in at the outset of the disciplinary
enquiry. In my view, while cerfain of the charges were-wide of the mark,
particularly viewed with hindsight, they were not so vague as to render the

employee prejudiced in any way. There is no metit in this objection.

* Gama, page 65
® Bundle A1, page 20
2
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Background

16 Mr. Wells has been the Acting Chief Executive Officer for Transnet since
March 2009 when he succeeded the former CEQ Ms Ramos. Prior o that
he was the Chief Financial Officer. He set out the structure of the
organisation with its various divisions and governance structures with the
Board and its various Committees. Transnet Internal Audit reports dire cily
to the Audit Committee which is the Sub-Committee of the Board. For day-
to-day operations Transnet internal Audit (TIA) reports directly to the Chief

Financial Officer’'s Department.

17 Gama joined Transnet in-1994, as the Business Deveio_pme.nt,an_ci Planning
_Manager for the Port-of Durbari. Previously-he oblained a B'.C‘Qm degree
x"anad studied towards an MBA. Having wotked in. Pottnet for eleven years he

then in 2005 was appointed as the Chief Executive Officer of Spoornet, now
known as TFR. .In that position he headed up a teamn _Q_f fiftev_én general
managers involved in the various operations with four or five general
managers beneath him dealing with the day-to-day ranning of the
operational activities of TFR. The General Manager responsible for Safety
and Security for part of the time relevant to the present matter was Mr. John
Beattie. The CEO of Transnet Rail Engineering (“TF{E”) was Mr. Richard
Vallihu. TFR é?ﬂﬁiayé_.appf_oxi'mateiy twenty five thousand employees.

Charge 1: EXCEEDING OF DELEGATED AUTHORITY IN APPROVING THE
GNS CONTRACT

18 In relation to charge 1 Mr. Gama denies that he exceeded his defegated
authority.® He denies further that he was aware of any irregularities in the
procurement process of the award before the contract was concluded. He

¢ Bundle A1, page 23




11

also denies that he failed to take appropriate steps to investigate: the

alleged irregularities once they were brought to his attention.

The Policy Framework

19

20

21

The Detailed Procurement Procedures (“DPP”) policy of Transnet is rele vant
to this charge. This policy was in place at all relevant times and provides
that the Transnet Board has delegated its powers for the day-to-day running
of the business to the Group CEQ who in turn has delegated certain powers
to the CEO’s of the rslevant Transnet entities, of which TFR would be one

such entity.

The DPP policy sets out the open tendering process (also referred to as the
Request For Proposal or “RFP” process) in Transnet.” The policy states
that: “The z‘endermg sysz‘em is regarded as the procurement mechanism
which best ensures cpen and fair competition. Tenders are invited
publically and any individual or enterprise is granted equal opporiunity to
tender for Transnet’s business.”® This general approach is however subject
to an exception dealing with the circurmnstances in which the open public
tender process is not adopted and where confined enguiries for quotations
may be invited. This is the exceptional procurement process referred to as
“on confinement”, the idea being that the business will be confined to only

one or a few tenderers rather than going on open tender. The policy states

that the confinement mechanism ... js ideally suited for circumstances

where due fo urgency, or restrictive market, ete, it will not be possible,

practical or economically viable to invite open tenders.”®

The conditions for the application of the exceptional circumstances under

which the confinement process may be adopted are set out in the DPP

’ , Clause 2.2 of the Policy
Cf ause 2:2.1.6 of the DPP Policy

®Clause 2.5
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policy. The following sub-clauses of clause 2.5 are relevant for present

purposes:-

“2.5.1.1 If the purchase, sale, hiring of movable goods or service
which must be rendered, or the offer received, exceeds R2
miflion in value and is of such a nature that it canno# be
dealt with in terms of any of the presctibed
procurement/disposal mechanisms, the matter must be
fully motivated in writing to the CEO, or his/her cluly
authonzed delegate in the Procurement Function,
depending on the value of the proposed confinement, who
will, if he/she agrees with the reasons advanced for the
proposed confinement, authorise the confinement of
business fo one or more contenders ony.”

2512 important fo note that the CEO or his duly authorised
delegale in the Procurement Function, who has been
granted such specific powers in terms of hi/her Special
Delegation of Authority, may grant prior written authority
to invite quotations or fo consider an offer, provided that in
his/her opinion it is in the best interest of Transnet”

“2.5.2.3 NB: It is accepted that in certain instances such as
derailments, washaways or failure of critical equipment
(such as an efecttic substation faiture), or instances where
any delay will result in the loss of lives, or loss of reventie,
efc., It might be absolutely impossible to obtain the
necessary prior authority to confine. In such an instance
the emergency work is performed, and a full molivation
only submitted afterwards, in the normal mannet, tc obiain
the necessary ‘“retrospective authority for confinement”
The words "in exceptional circumstancés” shall be appflied
Jjudiciously and restrictively. Misuse of this concession as
an excuse for bad planning will be regarded as a satious
contravention and will be dealt with se verefy.”

It is clear from these provisions that the confinement process is exceptional
tn nature and is used where the particular nature of the circumstances under
which the services or goods are required to be procured are such that it is

not possible to follow the open tender process. The policy does rnake
provision for retrospective authority for a confinement procedure, but makes

s s A
B
e

i}
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it very clear that this retrospective authority is to be applied judicicushy and

restrictively,

22 A CEO, such as Gama, can act comfortably within his delegation of
authority so long as the programme for which he is authorising expenditure
has been approved in terms of the budget which is part of the corporate
plan.'® Where expenditure falls outside of the corporate plan or has not

been budgeted for then the Capital investment Committee (“CIC") has to

review the potential spend and, depending on the amount involved, the

authorisation may need to go to the Board for approval.

23 It was contended for Transnst that whenever authority is required to
exercise the procedures on confinement under clause 2.5 the person
adopting the confinement procedure must apply hissher mind properly to the
situation and is required to form an opinion on the basis of reasons given for
why the exceptional confinemsnt procedure needs to adopted. This is
indeed the case as appears from clause 2.5.1.1 of the DPP policy which
requires that matters on confinement be fully motivated in writing by the
CEO if he agrees with the proposed confinement. | did not understand

Gama to contend that he was not required to exercise his mind and form his

owrn independent view before authorising a contract on confinement.

24 in relation to contract acceptance the DPP policy provides that a manager
may only communicate acceptance of a tender and conclude a contract if
certain provisos have been adhered to, including that “the value of the
business awarded is within the level of his powers to contract in terms of his
Special Delegation of Authority”."" The alternative, where the value of the
business exceeds the level of a manager’s delegated authority, the policy
requires that “he shall obtain a mandate from higher authority fo conclude

'° Oates page 42
" Clause 6.2.1.2
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and administer the contract”™® The DPP policy also provides that each
division or business unit, such as TFR, wili have iis own Divisional
Acquisitional  Council (“DAC") which will consider and approve all
expenditure contracts falling within its jurisdiction and within the CEQ’s
delegated powers. Those transactions which exceed the CEQ's delegated
powers will likewise be considered by the DAC, and if the DAC concurs with
the recommendation, it will refer the matter to the relevant person in the
hierarchy with the appropriate delegated powers for the particuiar Rand

vaiue of the transaction.'®

The Transnet Delegation of Authority Framework'™ is also relevant, it
provides for the delegaiion of powsr in detall. For present purposes what is
relevant are the provisions which dsal with procurement’® and which
provides that four steps must be followed namely: (i) Financial approval to
spend the funds in terms of OPEX/CAPEX budget; {ii} Approach the market
for quotesftenders from potential suppiiers; (iii) Evaluate guotes/tenders
from potential suppliers and recommend award of business; and (iv)
Conclude the contract w:th the successful supplier. In particular applicable
to the present case is Note 5 of the Frarework which reads as follows:

“All confinement of tenders are subject to prior approval by the

relevant official - see 5.4.2 below. Confinement of fenders above A2
million should irivolve the obtaining of 3 quotes jrom suppliers. fafliriq

which.it must be fully justified, Also refer to section 8.1 and 8.2 of the-

Detailed Procurement Procedures (DPP).” 18 (my emphasis).

A further note provides that it is permitted to increase an existing contract
value by up to 10% subject to cerain procedures. Any increased amount
exceeding 10% of the original contract value requires to be approved by the

" Clause 8.2.1.3
¥ Clause 8.1 of the DPP palicy
" Edition approved on 30 October 2007

*Clause 5.4
" At page 19 of the Delegation of Authority Framework
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relevant Acquisition Council.”  Although the policy documents referred to
an "Acquisition Council” this was frequently referred to in the hearing as the
“tender board”. Both terms are used interchangeably in these findings.

Where procurement for goods and services to the vaiue of greater than R2
million s required the system requires that such procurement be referred to
the Head Office Acquisition Council ("HOAC”) which is a group of senior
managers which meets weekly or fortnightly and deals with tay to day
procurement activities. Larger procurement projects above 15 million are
referred to the Divisional Acquisition Council (“DAC”) which meets on a
monthly basis. Gama himseif was not a member of either of those
structures. He on one occasion chaired the DAC when it dealt with a very
large acquisition of 212 locomotives where the procurement was worth

some K6 hillion.

Mr. Gama is the CEO of the operating unit TFR. The delegation document
provides that he is authorised in relation to confinement tenders to approve
an expenditure of up to but not exceeding R10 million.'® This autharisation
is subject to a note that “Exco Members have no authority to sub-delegate
to Supporting Business CEQ’s on this lransaction.  The limits are per
transaction/confinement.” The limit of Gama’s authority in relation to the
GNS security contract was therefore R10 million. This was confirmed by

Oates'® and was not disputed by Gama.

The document which Gama signed a proving the GNS contract is a TFR
Divisional Acquisition Council Agenda ltem document headed “GNS
confinement’. It is a seven page typed document which reflects the “Title of
Submission” on the first page as being “Confinement {(Provision of a fotal
speciafised securffy package)”. The document deals with the GNS

'" Niote 6 on page 19 of the Delegation of Authority Framework
¥ Clause 5.4.2 on page 20 of the Delegation of Authority Framework

*® Crates pages 93 - 94

1
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confinement process where GNS is the sole setvice provider referred to in
the proposal for which the contract valuef tender price (excluding VAT is
reflected as R 18,9 million made up by R1,57 million per month over a
contract period of 12 months.” The budgeted amount is reflected as R13
million.?! Nothing tuins on the discrepancy between the tendered coniract
price and the budget amount as both exceed R10 million. The document
uses the word “confinement’ in some fifteen places including in the heading
and in the titlie of the submission. The document concludes with the
signature of Mr. Gama on 5 December 2007 in his capacity as CEO of TFR.

I shall refer in these findings to this document as the “GNS confinement

docuiment”.

28 Transnet’s case is that the GNS confinement document is a representation
of a confinement process having been authorised by Gama on 5 December
2007 in respect of a twelve month contract period which commenced on 1
November 2007 until 31 October 2008 for a value of R18.9 million which
exceeds Gama’s delegated authority limit on confinement of R G miflion,

23 Transnet did not content itself with a consideration of the GNS confinement
document and the immediate circumstances of the signature therecf by
Gama but led a considerable amount of background evidence of what
occurred prior to the signing of the GNS confinement document and the
circumstances of the investigation and Gama's alleged lack of action once
irregularities in the GNS contract and the process of securing that contract
came to light. I turn now to consider in some detaii svidence relating to the

GNS contract.

* Bundle B1, page 115, paragraphs 11 and 4 ;
" Bundle B1, page 114, paragraph 3a !
. %
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Evidence in relation o the GNS contract

30 The evidence for Transnet in relation to this charge was primarily that ©f Mr
Oates and Mr Madhav. There was also the evidence of Mr Wells om this
aspect. Mr. Oates is a partner at Ernest and Young. The Internal Audit at
Transnet has been out sourced to Ernest and Young since 1 August 2005
and Oates has been involved in the Transnet Internal Audit ("TIA") since
that time. Mt Madhav was the main investigator on this charge whiie Qates
who was his superior, oversaw the investigation. Madhav is an Associate
Director at Emst and Young responsible for forensic investigation at TIA
where he has been employed since Qctobar 2008. At the request of Oates
he investigated the aliegations relating to the TFR security depariment and

in particular the GNS contract.

31  Madhav prepared repoit a into the security department dated 12 February
2009 {tc which | shall refer as the “Madhav reporf’).22 He submitted this
report to Oates who in turn gave it to Ms. Ramos. Madhav testified about
the content of his report at the discipfinary hearing. The report concluded
that the value of the GNS contract amounts to R18 933 120.00 and that
there was no written document confirming that the proposed confinement
was escalated to the Group Chief Operating Officer. The repoil concluded
that the GNS confinement was approved by Gama as CEO of TFR in
coniravention of section 5.4.2 of the Authority Framework document.?®
Oates confirmed that as at the date of the disciplinary enquiry no such
document escalating the matter to the Group COO had been produced.

32 Oates testified that the GNS confinement contract is clearly for a period of
12 months and that there is no basis for saying that it was for only a 5

Z gundle D, page 33, Madhav pages 58-58
* B.undie D1, pages 56 - 55
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month period as Gama contended in his written response to the charges.?*
He testified that had the GNS contract been concluded on an open terder
process it would typically have not required any involvement of the CEFO as
other persons were empowered (within thair delegated authorities) to award
the contract provided it was pursuant to an open tender. Oates accepted
that as a matter of courtesy a contract on open tender may however have

gone to Gama despite there being no requirement that it had to,

As far as the Qates was aware, Gama’s only involvement in any irregular
process in the TFR secuwrity depariment was the signing of the GNS
contract on 5 December when Mr Beattie presented the document to Gama
and asked him to sign it.*® Mr Beattie, as appears more fully below has left

Transnet and lives in Australia,

Oates did not accept that it was in order for Gama, if he was approached
and told that the GNS contract had been through the tender board process
and needed his approval, to simply approve the contract without more. He
said that Gama needed to apply his own mind to the issues and couid not
simply rely on his staff where the plain evidence in the document in front of
him showed that it was not an open tender process but rather a
confinement process. Qates did however accept that had the GNS proposal
in fact been through an open tender process there would be nothing

irregular about Gama’s signing the GNS confinement document.

The crux of the issue on this charge is whether Gama was entitled, as he
did, to simply accept that an open tender process had been followed when
so advised by Beattie. Transnet's case was that when the document was
presented to Gama it very clearly reflected that the contract was on
confinement. The GNS cenfinement document referred to a company, GNS,
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which Gama knew involved a friend of his.®® Oates testified that in Those
circumstances the CEQ should have been very careful fo ensure that it was
an open iender process and to ensure that he was acting within his level
authority. Oates conceded that if Gama had looked only at the last page of
the GNS confinement document presented to him that there is no reference
1o a cenfinement and nothing te indicate that the contract concerned a
confinement. This is the page which contains the signatures of the persons
who requested, recommended and supported the proposed GNS contract.?”
In fact this concession by Oates is mistaken because in the fine print at the
bottom of each page of the document, inciuding the final page, is a

reference to confinement.®

36 The GNS contract was recommended by the Head Office Acquisition
Council TFR (‘the tender board”) when it was outside their level of authority
to sc approve it. Oates said that that of Mr L. Tobias, the Chairman of
HOAC was on the list of persons with whom the TIA still needed to further
discuss this matter. Other responsible persons involved may thersfore still
be disciplined for their involvement. Mr John Beattie the former General
Manager : safety and Security TFR left the organisation in December 2007

as is more fuity discussed elsewhere in these findings.

37 Qates testified that when Gama had reviewed the renewai of the previous
service provider CPl he had made a wiitten comment on one of the
document calling for the contract to go on open lender and that the process
must be advertised. Qates therefore accepted that Gama's apbroach was

that security contracts had to go on open tender.

38 Mr Dingaan Senamela was employed by Mr. Gama as Senior Manager
Security: TFR in which position he was required tc oversee the entire

X! pages 131-2
TR page 120 M
* T his is clear from Bundle B, page 120H et
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security function for TFR as head of security.” Oates accepted that it was
Senamela who had to explain why the extra R13 million extension was
approved in respect of the GNS contract. Disciplinary steps have k»een
imptemented against the Senamela in relation to an irregular extension of
the GNS tender. Qates also accepted that Mr. Fredricks was responsible for
the letter written to GNS on 6 Dacember 2007 informing that company that
it had been appointed. These aspects of the GNS sscurity contract were

not matters for which Gama was responsible.

39 OQates testified that at the breakfast meeting of 10 December 2008 he
informed Gama of the fact that the GNS contract was the subject of an
investigation.®® When he testified later Gama denied that he had been so
Informed by Oates at that meeting™ but this fact was nat put in issue with
Oates when he was cross-examined. It must thersfore be accepted that
Gama was informed as early as 10 December 2008 thal there was an
investigation into a complaint about the appointment of GNS. As Gama had
himself authorised the appointment of GNS cleatly this investigation of

which he was told could possibly have refated to Gama himself.

40 Qates said that in the mesting of 10 Decefmber 2008 between Gama and
himself he asked Gama whether or not he knew General Nyanda. Gama
responded by saying that he knows many people. Qates then asked him
whether Nyanda was a friend of his to which Gama answered % have many
friends’*2 It was put to Oates in cross-exarnination that at that meeting
Gama did not say that General Nyanda was one of his many friends but
said that he knew General Nyanda “as you would knew him as a public

* Page 108
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figure” or words to the effect. Oates denied this.®  Qates said that his

exact words were “/ have marny fiends”,

41 Mr. Karthi Naicker is the Transnet Group Forensic Manager. He also
festified about the events of the breakfast mesting of 10 December 2008
which he attended with Oates and Gama. There was no transcript of this
meeting which was an informal mesting. Naicker had never met Gamasa
before the meeting. According to Naicker the nature of the discussion at
the meeting was that Oates informed Gama that various call reports had
made anonymous tip offs. The reports referred to a rape aliegation and a
recruitment irregularity in relation to security personnel at TFR. Gama
indicated that he was aware of these issues. Oates then proceeded to tell
Gama that there was also an issue around the appointment of GNS and he
asked Gama whether he was happy with the performance of GNS. Gama
responded that he was indeed happy with its performance. Qates had in
general indicated that there was a need to investigate all these allegations

and Gama was supportive indicating that he wouid provide cooperation and

assistance in the investigation. Mr. Senamela was mentioned in the

discussion and Gama indicated that he had employed Senamela with
whose performance he said he was happy. General Nyanda was aiso
mentioned. Oates asked Gama it he was friends with General Nyanda and
Gama responded by saying that he knew a lot of people and had g lot of
friends.  According to Naicker the discussion concluded with Oates

indicating to Gama that TIA would conduct an investigation into and verify

the merits of the various allegations. Gama again said that he would

provide the necessary assistance and support. It was also put to Naicker in
cross-examination that Gama’'s recollection of this discussion was that
when he was asked whether he knew General Nyanda he replied along the
lines that he knew General Nyanda like you would know him because he is

® Oates page 12
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a public figure. Naicker said did not recall this response by Gama at the

meeting.

42 Madhav received the report sent to Ramos on 18 September 2008 together
with the Anonymous Tip-Off's fetter dated 21 October 2008 containing the
allegations regarding irrequiarities at TFR Security. He also confirmed the
second Anonymous Tip-Off's letter. Madhav was mandated to look into ihe
contents of these documents to see whether there was any merit in the
allegations and to authenticate them if possible. In order to do so he started
an initial verification process as a result of which he concluded that there
was some substance to the reports which noeded further investigation. The
allegations regarding irregular appointments of staff and the rape allegation
took precedence, the former because at the time there was some 80
officials that had been interviewed in relation to employment in various
security roles and a number of those candidates were apparently not
suitable for the positions to which they were about to be appointed. This

required urgent attention.

43 The investigation into the situation which preceded the GNS contract
revealed that a company called CP| was appointed during November 2005
to conduct certain specialised security services relating to the apprehension
and prosecution of persons responsible for cable theft in the Gauteng
region. The value of this contract was R520 000 per month for two teams of
investigators. CP! was appointed on confinement as it was the only known
company to ofter this service. The initial contract was for 8 months and was
thereafter extended for a further 6 months.® At this stage Gama entered
against his signature approving the contract a note which read: “Enter into a

6 month contract and reassess™

* hadhav page 73; Bundle B1, 8B
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There were two further 6 month extensions to the CP! contract.® The
second extension therefore expired at the end of December 2006. On 3
March 2007 Gama signed a further extension of the contract uniil the end of
June 2007 with a note that CPI's services be reviewed in the interim to' see
whether they are required and instructing that the work go out on a public
tender process for the contract with effect from 1 July 2007.% The
extension of the CP| contract for the period December 2007 to March 2007

was therefore a retrospective approval by Gama.

The memorandum of agreement for the provision of sectiity services
between Transnet and CP| records that Transnet “...requires the services of
an experienced security and investigative company with the... expertise and
extensive knowledge of the scrap metal industry... so as to enable
Spoornet to obtain its desired results of eliminating conductor/cable theft
and theft of goods in transit as wefl as removing the leaders of the
condiictor/vable  theft syndicates from socisty through arrest and
prosecution.”®*® The contract further records that CPl warrants “that it is a
security and private investigative company with the necessary skill,
knowledge and expertise, possesses the required security personnel and
equipment, is fully conversant with Spoornet’s problem and operations, and
Is wilfing to tender the services required so as to enable Spoornet to

achieve its desired results.”

Madhav testified that he could find no evidence to confirm that GNS met
these requirements when it later contracted with Transnet.* The scope of
services and performance assessment criteria were set out in the CPI
contract and the geographical area of the contract applied to the Central
region which Madhav explained extended from Gauteng to Ermelo, and

** Madhav, page 71
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Standerton and as far north as Musina. In ihis regard Transnet has
Western, Centrai and Eastemn regions. The principal region is the Certral
region in which most activity takes place. It is also the area which

predominates from a crime point of view.

47 Madhav testified about the attempt o obtain a complete security package
for 2 years across various regions under tender number 103098739.%° This
tender was issued on 17 July 2007 with a closing date of 7 August 2007
and a compulsory briefing on 27 July 2007.  The final extension of the CP
contract expired on 30 June 2007, but a month-on-month extension was
granted to CPI for July and August 2007. This was requirad because the
aim of going out on public tender and obtaining a contract hefore 1 July
2007 had not been achieved. Madhayv testified that by the end of August,
when the month-on-month extensions to CPJ expired, the tender process for
the new contract had not yet been completed.!” Nevertheless the CPJ
contract was not extended any further. The investigation could not obtain
any explanation for why there was no further extension, particularly as there
was ne apparent dissatisfaction with the services provided by CPL In fact
the evaluation report on the tender in question®” records that wher

assessing the previous business conducted “the current contracior CPl are

delivering great results with regards to cable theft etc”.

48 The investigation showed that an open tender was issued and eleven
tenders were received.” The tender description was to provide a complete
security package service for a two year period across the Central as well as
the Eastern regions. The services required inciuded the prevention of cable
theft, visible policing, securing rapid response to crime incidents,

“ Bundle B, page 9
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investigations, arrests, prosecution and conviction of perpetrators.
Included among the eleven hidders were the following three companies: G4
Security Services, Vimba Group Holding and CPl. GNS was not one of the

bidders in this process.

49 A short listing procesé resulted in four bidders being short listeq namely G4
Security, Vimba Group Holding, Fidelity Security Services and CPI which
had been the previous service provider.*®* As at 29 August the open tender
process was ongoing and the four short listed firms were invited to attend a
meeting on 31 August 2007 at which there would be a presentation and
questions., The evaluation report of the Head Office Acquisition Council in
relation to this tender reflects the same four bidders.® It is this document
which contains the assessment of the previous business conducted from
Spoornet which is referred to above and which recorded that CP! was

delivering great results.

50 Madhav testified that various e-maii correspondences within Transnet
reflected that as at 2 October 2007 the matter was ready to go to the
relevant acquisition council for approval. Madhav testified that at a meeting
held by Transnet at group level G4S was appointed to perform a group wide
audit of all security services being provided to Transnet. For this reason it
became inappropiiate for G4S to continue io participate in the bidding
process 10 provide services when it also had to audit those services,

51 On 15 October 2007 Khanye of TFR send an e-mail to Dauglas Martin, the
Supply Chain Mariager at TFR, and others indicating that the open tender
process should be put on hold because of this situation. There was a
response the same day on the e-mail from Mr Nayager of TFR to Khanye

{and others) rectifying the message in the previous e-mafl and stating that

“ Bundis page 18
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“it js an INSTRUCTION from Transne! to place this process on holcr.¥
there was however no indication from whom this instruction had emanated,

52 A series of the e-mails were in the file Madhav obtained from Khany e.*®

These documents revealed that on 5 November Martin e-mailed Khanye
asking him to send out an advice to the bidding firms that the process had
been cancelled in its entirety.®®  The concern expressed by the
investigators, and Transnet in the hearing, was that in a process where
there were four short listed bidders that could potentially provide the
security service and one bidder had to be excluded because a situation of
conflict of interest arose, there was no reason why the process of short
listing should not continue with the three remaining service providers. The
cancellation of the open tender process and the substitution thereof with the
confinement process was therefore extraordinary and unexplained.’® This
was particularly the case because the open tender process was already at
an advanced stage in November 2007 when the process was cancelled.
The four bidding firms had already been short listed and had made their
presentations and had submitted their BEE requirements to the Acquisition
Council, which indicated that the process was already at an advanced
stage. The investigators could find no evidence of a reason for why the
open fender process had been cancelled in its entirety. Explanations were
obtained from the security managers concered, namely Khanye and
Nayager but they were not satisfactory. One explanation was that they did
not want any repercussions and another explanation was that there were no
other suitable bidders from the remaining three in the bidding process once
G485 had dropped out. Neither of these &xplanations was satisfactory,
parlicularly because CP} had previously rendered security services to TFR
successiully. The investigators also investigated whether or not Transnet

7 Bundie B, page 32B, Madhav page 92
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Limited had in fact issued an instruction at group level to cancel the open
tender process. Ms. Dunswa, who would have been responsible for such
an instruction, denied that she ever issued an instruction to stop the
process.>  Their investigators were unable pinpoint precisely from where

the instruction allegedly came, but it appeared to have emanated from the

TFR security department.

53 Madhav testified that both Senamela the Senior Manager: Security TFR and
Khanye Manager Security: TFR were both charged with misconduct in

relation to irregularities in relation to the GNS contract.

54 Madhayv testified that the DPP policy stipulates that on cancellation of an
open tender process the relevant Acquisition Councit {in this case HOAC)
has to be notified of the canceliation of the tender process. There was no
evidence that HOAC was ever nofified of the cancellation in the present

0858.52

55 The GNS corifinement document signed by Gama on 5 December 2007
records that the service provider is “General Nyanda Security (Pty) Limited
registration nurmber 1998/0122/0507." On the face of it the formal contract
between TFR and GNS was later concluded with an entity styled “General
Nyanda Security (Pty) Limited’. That is the name of the company refiected
immediately below the signature of the signatory who signed on behalf of
GNS* and is simitarly the name of the contractor as defined in the body of
formal written contract.® The cover sheet to the GNS contract however
reflects a different company name, namely “General Nyanda Security
Advisory Services (Pty) Limited®,* but with the same company registration
number. The investigation 'showed that only a company by the name of

5! Madhav page 95
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“General Nyanda Security Advisory Services (Pty) Limited" existed ard jt
has the company registration number 1988/12205/07. This latter comprany
was registered with the Private Security Industry Regulatory Authority in
terms of section 21 of Act, 56 of 2001 on 9 June 2008, A copy of the
certificate of registration was produced in svidence.5 A security service
provider needs to be registered with the Private Security  Industry
Regulatory Authority (“PSIRA™ and its employees need to be accredited. A
statement from Mr. A. Malesa, the Registrations Manager of PSIRA was
prodijé:ed which showed that the company General Nyanda .Security
Advisory Services (Ply) Limited applied for registration with PSIRA on 5
June 2008 and was registered on 9 June 2008. At the time that Gamna
signed the confinement contract with GNS it was therefore not registered
with the PSIRA. Neither was it registered at the time that the full written
contract was concluded on 4 June 2008. indeed GNS only applied for

registration the foliowing day.

56  Under cross-examination Madhav accepted that when referring to “GNS®
one had to distinguish General Nyanda Security Risk Advisory Services
(Pty} Limited from the close corporation asscciated with GNS. He acceptad
that whilst the company was not registered with PSIRA the CC was so
registered. The members of the. CC were Messrs. General Nyanda and Mr.
Sylvester Sithole, who were aiso directors and shareholders of the GNS
company. Madhav stated that when they invgstigated the financial affairs of
GNS it was the financial affairs of the company and not the CC which they
investigated.”” The fact remains however that the company General
Nyanda Security Advisory Services {Pty) Limited was not registered with

FPSIRA on 4 June 2008.58

* Bundie B1, page 36
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57 it should be noted that the terms of section 20 of the Private Security
Industry Regulations Act, 56 of 2001 no persen may render a security

service for remuneration or reward unless that person is registered as a

security service provider in terms of the Act™ Morcover a security

business may only be registered as a security service provider if all the
persons performning execufive or managing functions in respect of that
business are registered as security service providers.®° Any contract
concluded which is inconsistent with these provisions is invaliid to the extent
of such inconsistency.®™ On the face of it therefore the GNS contract when
it was signed on 4 June 2008, being the last date of signature, was not
valid. It is not necessary for purposes of this hearing to make a definitive
finding in that regard. What the evidence in this regard does show is that
GNS was established at the last moment before concluding the GNS
contact — in fact too late. This contradicts the contention that GNS had any
kind of prior record of providing services in the security industry as is
suggested in the GNS motivation for confinement document which was

prepared within TFR as is more tully canvassed below.

58 The date on which the open tender process was put on hold was 1§
October 2007 and it finally cancefled on & November 2007 according to
Madhav. The written proposal by GNS to TFR was contained in an
unsigned document dated 4 October 2007% which was before the open
tender process had been stopped and indeed preceded the date upcnh
which the tender process was put on hold. In addition on 3 Qctober 2007
Mr. Khanye of TFR received and e-mail which contained a profile of GNS
(Advisory Services).®® Madhav confirmed that this proposal was received

*® Section 20(1)(a)
% Section 20{2){a) & (&)
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prior to the cancellation of the existing open tender process.®* Machay
testified that given that the open tender process had already reached the
stage of short listing and TFR was almost ready to make an award of the
contract, it was highly irregular to be receiving profiles and proposals from
an additional competing service provider which had not taken any part in

the open tender process,® This was not challengead.

Madhav pointed out that the content of the GNS proposal was unimpressive
and contained anomalies. It referred for example to past expetience of the
company GNS in “exposing jury tampering,” “bogus expert wilnesses,
counterfeit venues and conspiracies”.”® Madhav testified that there was no
evidence to confirm that GNS had any previous experience in these areas.
Aithough the proposal claimed thal “GNS provides the finest business
inteffigence avaitable In the world foday”, 7 Madhav testified that their
investigation could find no evidence of GNS's previous performance or track
record. Their investigation showed that as at 27 February 2007 the annual
turnover for that year for GNS was approximately R3 million. The TIA
investigation in this regard remains ongoing. Madhav’s investigation
revealed thal GNS did have various motor vehicles reflected on its financial
statements as its assets but had no other assets or security equipment.®®

The GNS profile reflected that GNS operated from what it termed a platform
or consortium which comprised of “Hevert Risk Management Solutions”, a
company with which it was in alliance as well as “Nayle Ouisourcing” and
“Sithole Human Capitai® ali of which contracted their services to GNS.
There was no evidence from the GNS financial statements that it employead

any staff or that it paid salaries and wages. An examination of the GNS tax
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clearance certificated showed that it was not registered for UIF, PAY'E or
the Skills Development Levy which indicates that this company entity
operated without employees. Madhav stated that their investigation showed
that GNS was really a shell company which outsourced its services to other
companies to perform all the work.®® His evidence in this regard was not

challenged.

61 Machav testified that the GNS proposal to TFR was not contained in the
confinement file. Subsequent investigation however found these documents
in the office of Senamela the Senior Manager: Security TFR. These
documents were not offered to the investigators by Mr. Senamela on
request and were only found following a search of his office by the
investigators. Senamela is presently subject to disciplinary proceedings.

62 Madhav referred to a proposal made by GNS to TFR dated 12 October
2007 ‘which was signed as having been received on 15 October 2007 by
Messrs. Nayager, Senamela and Khanye of the TFR security department,”
The document was therefore produced shortly befors the open tender
process was halted and was received on same date that the tender process
was halted. Madhav testified that their investigation could not find any
evidence that the open tender process was in fact cancelled and stopped in
an authorised fashion,”" or formally cancelled as required in terms of the

DPP policy requirements. The GNS proposal of 12 October 2007 reflected

as its purpose a project to address cable theft and theft of goods from TFR

as paragraph 1.2 of the proposal reflects.”* The GNS proposal when
describing the project background in paragraph 1.1 thereof reflects that

GNS had information as fo the operations of and operational requirements

of TFR and the problems relating to high levels of cable theft and theft of
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goods. This information, as far as Madhav could ascertain, had been
furnished to GNS in earlier correspondence on 3 and 4 October 2007 in e-
mails from TFR. This fed the investigators to conclude that the (3NS
proposal was prepared with the assistance of someone from within TFR.
This was not challenged by Gama. This assistance to GNS would have
been provided probably at some time between 3 and 12 Octoher 2007. The
GNS proposal details the project approach™ to include “Investigations and
Analysis”, "Monitoring and Evaluation”, the development of an action pian
as well as the gathering of intelligence. At clause 2.3 of the GNS proposai
project cost estimations are provided. Madhav testified that the proposed
costs for the services of GNS were significantly higher when compared with
the costs of the services which had up until then been supplied by CP{ and
reflect a total pre-VAT costs of R2.2 miliion per month compared with the
520 000.00 per month then being charged by CPl. in other words the cosi

was approximately four times as high.”

63 According to Madhav the investigation revealed that there was a second
proposal received from GNS, similarly dated 12 October 2007, This was
identical to the first proposal save that the cost estimates in clause 2.3
thereof were reduced from an overall pre-VAT cost of R2.2 million to
approximately R1.5 million per month. The second proposal therefore
revised the costing downwards. On investigation as to how this had
occurred Mr. Nayager, Manager Security: TFR informed Madhay that
following receipt of the initial proposal TFR security management engaged
in negotiations with GNS in order to reduce their costing on prices and that
this weuld have occurred around about 15 October 2007, almost 2 months
prior to the signing of the confinement by Gama on 5 December 2007.
Madhav said that the revised costing remained excessive when compared

* Paragraph 2.2
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with the charges by CP) for broadly the same service provision and was

approximately three times as high.

64 The impact of this evidence as to the excessive cost of the GNS was
significantly modified under cross-examination when Madhav conceded that
a proper cost comparison was very difficult to make. In his report Madghav
stated when dealing with financial considerations in paragraph 5 that "ff
could not be determined whether the amounts paid to GNS were
reasonable when compared o payments made to CPl, as we ara unable io
isolate common services performed by both companies”.”® Madhav stood
by this statement at the enquiry. When asked to explain how he could then
assert that GNS was so much more expensive than CP! if he was unable to
rmake the comparison, his explanation was that they had only been able o
perform a comparison of the invoices at face value and because the
descriptions in the invoices of the two companies may have been very
different for what were in reality the identical services, it was not possible o
isolate precisely what services had been performed by CPI when compared

with GNS.7®

65 Madhav said that even if one assumed that the GNS coniract was for a
wider geographical region including not only the Central Region but also the
Eastern Region, that the contract price still remained excessive because by
far the greater services of Transnet occurred in the Central Region. The
investigation therefore showed that prior to 15 October 2007 when the open
tender process was put on hold, proposals had been received from GNS
concerning its service and negotiations were taking place around GNS’s

proposed costing.”’
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The GNS Confinement Motivation

€6 Madhav found a GNS confinement motivation” document on Khanye's
computer which was reflected as have been created on 29 October 2007, 1t
set out the general problem Transnet faced of the rise in theft of copper and
aluminium cable; stated that research done on the PSIRA websiie identified
three companies that had never worked for Transnet before; commented on
the profile of each these three companies and thereby excluded two the
three leaving only GNS as a company which couid offer the comprehensive
specialised security package sought by Transnet. This motivation
document concluded with the recommendation that GNS be afforded the
opportunity to provide a solution to the cable theft problem. The document
was prepared for signing by Senamela Senior Manager: Security TFR. The
final paragraph of the document deals with “Way Forward” and suggests
that TFR go out on open tender early in 2008 before April to secure a
complete specialised security package. This suggestion is however
contradicted by the recordal in the motivation itself which suggests that as
the festive season approaches an alarming increase in copper theft has
been shown and is to be anticipated unless a spectalist security service is in
place. Madhav's investigation did not reveal any further documentation in
the form of either an open tender process having been adopted or in the
form of any confinement authorisation or motivation having been prepared.
Importantly no documents were found to show that GNS was ever involved
in any form of open tender process.”® The GNS motivation document was
initially found on Khanye's computer and was not supplied to the
investigators by the employees in the TFR security department on
investigation. It was only traced when Khanye’s computer was imaged.
Madhav testified that it appeared that the document was authored by
Khanye together with Senamela as a signed version of the GNS
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confinement motivation was later obtained which bore the signatures of
both Senamela and Khanye. The date on which this document was signed

is unclear.

67 On 23 October 2007 one Beila Maja of TFR sent an e-mail to GNS& and
copied it to a number of people at TFR, inciuding both Khanye and
Senamela. In that e-mail Maja indicated that as per Khanye's request of 23
October 2007 GNS should complete and provide the information required in
the attached pro forma Suppiy Declaration Form {SDF)} for vendor
creation.” Madhav explained that this was forwarded to GNS in order for it
to complete the documentation so that it could be regjgt_ered as a vendor on
the SAP system so that payments could be affected b‘;f Transnet to GNS in
the future. Although there was nothing irregular about creating a vendor on
the system, the timing thereof is significant if one has regard o the fact that

the open tender process for short fisted bidders had been puton hold on 15

Qctober but had not yet been stopped. It was therefore extraordinary that

GNS was already being forwarded documentation to be created af a vendor
on the Transnet system.*® In addition also on 23 October, a letier was
written by Mr Brian Fredricks, the Chief Procurement Officer: Spoornet
Supply Chain Services to the Managing Director of GNS requesting that it
supply Transnet with its BEE accreditation credentials. The letter ingicates
that the furnishing of a raling certificate regarding such credentials is a

requirement for any future tender issued by Transnet.

68 The GNS confinement motivation document under the heading “Current
status quo” states that “Unfortunately CPI contract number ... expired on 31
August 2007". Madhav testified that he failed to understand what was
unfortunate. The expiry of the CP| contract had been extended month-on-
month up to 31 August and couid simply have been extended for a fusther

L,
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few months until an open tender process had been completed. No
explanation was supplied by any of the players in the TFR security
department as to why the services of CPI had been terminated at -that

stage.”"

69 The GNS confinement motivation then refers to the {open tender) having
been stopped “on the instruction from Group Executive Virginia Dun ) jwa
{the Group Chief Risk Officer) after jt was realised that one of the
companies we short listed (G4S) was awarded business by Transnet
Strategic Sourcing (TSS) to audit private securities companies in use hy
Transnet” Madhav's investigation revealed that the reference to G48 being
awarded é contact to audit private security companies in use by Transnet
was accurate but that the investigation revealed that no instruction was
given by Dunjwa to halt the open tender process. He testified that it was
unacceptabie that the open tender process had come to a standstill and
there was no reasonable basis on which that tender process was halted.
The motivation document then refers to “Since ihe expity of the CPJ
contract in August 2007 and the mishiap of not being able to finalise the
REFP process, the copper theft syndicates gained momentum and as we
approach.the festive season our stats show an alarming increase in copper
theft resulting in train dela yé and only the worst could be anticipated without

specialised security in place.”®

70 Madhav testified that the termination of the open tender process was no a
‘mishap®. Moreover, the accuracy of the statement regarding there being
an increase in copper theft was tested during the investigation and it was
found that whilst cable theft had increased in aboui July it had began to
decrease in August and that from September to December 2007 it hag
continued fo decrease so the statement made in October regarding an

P oage 124
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alarming increase was thersfore simply inaccurate.® The motivation
document then states that “To counteract the above the Freight Rail
Security Corporate Office comprising of the Senior Manager, Techmical
Security Manager and Contracts Manager were compelled by their KPA'’s io
come up with a solution quickly enough to reduce the copper cable theft”

KPA’s refers to the “key performance areas” of the various managers that

were tasked with coming up with a solution. What the motivation

documents says in effect is that those responsible had to put a soluiion in
place fairly quickly. This was against the background of the fact that the
option of simply extending and renewing the existing CPI contract on a
month-to-month basis was not utilised. That of course was a simple and

readily available solution and one which was already in place.

Asked to about the stalistics on cable theft Madhav accepted that in July
and August 2007, being the last 2 months that CP| was contracted, cable
theft incidence numbered 179 and 178 respectively. The following month

there was a significant reduction to 113, Madhav said they tried to

investigate this Significam drop in theft once CPI left but could not get a
satisfactory answer as there was a whole host of factors that could have
contributed towards this. Madhav did however point out that looked at in
the longer term the base as from April 2007 was a fairly low base that this
was coming off and the months of July and August seemed te be at odds
with the general trend. Madhav referred to various graphs that had been
prepared from the statistics recorded of cabie theft. For the period August to
December 2007 being the period during which the GNS motivation alleged
a sharp increase in incidents, there was in fact in the 2007 year a consistent
decline in incidents of cabie theft. Similarly from July to December 2007

there was a consistent decrease.,
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72 The GNS motivation document then refers to research having been done on

73

the PSIRA website to identify companies which do not currently remder
services to Transnset. Madhav testified that there was no requirement that
providers of security services that had previously worked for Transnet could
not again render services. In any event, Madhav's investigation reveaiied
that at the time when this research would have been done in Qctober 2007
GNS was not registered with PSIRA and could not for that reason have
appeared on its website. In addition, no details of GNS existed on the
PSIRA website. The research referred to in the motivation as having been
conducted was therefore highly suspect. Madhav's investigation and
analysis did reveal that of the other two companied identified one was
inappropriate in providing the required security services aithough the
second company could have provided the pro-active approach of

investigations and limited intelligence required by Transnet,®

Madhav enquired into what communicaticns had taken place between TFER
and the two other companies identified as potential service providers.
Circle 7 provided TFR with a company profile on 26 September 2007.
Madhav's investigation revealed however that this company was requested
by a manager from TFR securily to provide a profile and assessment of
security services on the Richards Bay Coal Line and net in relation tc
anything else for TFR security. The Circle 7 proposal was therefore limited
and simply did not address a comprehensive security package.® The
other identified service provider, Analytical Risk Management (“ARM"), was
also  approached. Madhav was informed by that company's senior
managers that on around 29 September 2007 they received an urgent call
from TFR security saying that there was a major issue in the Richards Bay
coal line and asking that they provide a site assessment in the Richards
Bay area. ARM accordingly submitted a response thersto and was never

* Page 129
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asked to submit a proposal regarding:a comprehensive specialised security
service. The investigation revealed that ARM had provided its company
profile with a generic costing and that it was asked to do so around 22
September 2007 and to supply the proposal on 29 September 2007. This
was the proposal which the investigators found attached to the C3NS
cenfinement document. The ARM manager Mr. Verner Steinhoble said that
the TFR manager concered Mr. Nayager had mentioned that an open
tender process was underway. Steinhoble said he queried whether it was
not premature for ARM to present its credentials given the fact of such a
tender process. Nayager responded that Transnet had a prerogative not to
award the open tender.’® While this evidence is hearsay, there was no
evidence to gainsay . It does tend to show that there was not only no open
tender process but that the limited enquiries on confinement were entirely
inappropriate as regards the supply of a comprehensive security service by
ARM or Circle 7. This would necessarily leave as a certain outcome the fact
that GNS would reflect as the only realistic bidder for comprehensive

security services.

74 Madhayv testified that there was no explanation and certainly no satisfactory
explanation given for why the confinement motivation failed to include the
three bidders which had already submitted their bids in the open tender

process.

75 The confinement motivation document then referred to the fact that GNS
was unique because it boasted experienced former SANDF and SAPS
employees with years experience in their field of work. This he said was
inaccurate because their investigation revealed that that GNS had no

employees.%
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76 The GNS proposal submitted to TFR contsins the following statement urider
the heading “A world of experience”ggr ‘GNS has a variety of speciadists
with experience in corporate and criminal faw, finance, due diligerce,
forensic audits, intelligence, law enforcement, management consifling
military, regulation, research and security. The GNS team comprises of
individuals of vast experience and are renowned subject matter experts in
their areas of specialisation.” Madhav investigated this statement and
found that none of it was true. The investigation could find no evidence to
conflrm any of these assertions. There was moreover no evidence that any

due diigence had been performed by TFR on GNS. %

77 Madhav testified that'Beattie signaed a termination agreement with Transnet
on 5 December 2007, being the very day that Gama signed the GNS
confinement document. The termination agreement meant that Beattie's
last day at work was 7 December 2607 and he was paid 15 months salary,
but the termination document revealed no reason for his termination. MHe
had been employad with Transnet for some 13 months prior to his leaving
and received 15 mohths severance pay. It was put to Madhav in eross
examination that Gama would say he signed DBeattie’s separation
agreement on 5 Decembey, that Beattie signed it on 6 December and that
Beattie actually left Transnet's employ on or about 10 December 2007.
Madhav stated that the termination agreement itself stated document stated
7 December 2007 as the fast working day. Wells understood that Beatlie
was on a normal employment contract for an indefinite petiod, had worked
for TRE for 13 months and was paid a severance package of approximately
15 months salary. This Wells.said was shocking™ as it was far too high and

he said that an investigation was taking place into this issue.

5 At page 68 and 97 of Bundie B
* Madhav page 3 L
% Page 29 !e y
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78 Madhav also testified about the overall course of the implementation of the
GNS contract. The monthly payment approved in the initial confinement
was some R1.5 million per month (excluding VAT). The GNS agreerent
was later extended for a further period with a similar monthly payment being
made to GNS. This extension was approved by Senamesla the Senior
Manager: Security TFR who approved the extension on 31 March 2008.
Madhav said that the approval of the extension was noi in accordance with
Transnel's policies and procedures.’ There was a second further
extension for a further 3 months from March to May 2008 with a monthly
payment of RB56 000,00 (ex-VAT). Again according to Madhav this was an
extension obtained outside of the policies and procedures of Transnst. As
far as Madhav was aware the GNS agreement was extended on a month-
to-month basis until the snd of January 2010 whereupon the GNS contract
was terminated following non-cooperation by GNS in regard to its furnishing
information which Transnet had asked be presented io it.* No open tender
process was ever conducted involving GNS either in relation to the original

agreement or the two extensions thereof.

79 Madhav said that while they could not find any evidence o confirm GNS’s
alleged track record™ by comparison GPI had a well documented track work
record having performed work not only previously for Transnet itself but also
having performed similar work for Eskom, City Power and Telkomn. %

80 in terms of the GNS contract GNS was prohibited from sub-contracting any
of their services without Transnet knowing of this fact.” Madhav said that
in fact GNS did so coniract as they had no personnel employed in any

¥ Page 7
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capacity as security personnel. Moreover GNS failed 1o comply with the

reporting responsibilities contained in the GNS contract.

Madhav testified that including the exiensions approximately 60 or 70
people needed to be employed for purpose of executing the required
services required under the GNS contract. As previously mentioned the
investigation could find no evidence of any employment by GNS whichi in
fact sub-contracted the work. There was also no evidence to show that
either Senamela or Khanye the two managers responsible for security in
TER ever took any steps to monitor and oversee the implementation of the

(GNS contract.

The GNS confinement document

82

83

* Bundie B, pages 121, 121a at 121d, Madhav page 23

Before the GNS confinement document was approved and signed by Gama,
it went through a process. The proposal that GNS perform the work as
contained in the GNS confinement document was inittally referred by
Senamela Senior Manager: Security TFR to the tender board (HCOAC) for
approval. HOAC approved the document subject to final approval for the
CEO (i.e. Mr Gama). This appears from a copy of the minutes of the HOAC
meeting of 7 November 2007.% The GNS confinement document itself
makes no reference to an open tender process and the approval by the
HOAC clearly refers to the approval of a confinement. Indeed the word
‘confinement” is referred to three times in the relevant six fine portion of the

minutes of the HOAC meeting.

The GNS confinement document makes no reference 1o a “consortium” of
which GNS would be part. Neither does the GNS motivation document refer
to a consortium of any type. Similarly, neither document refers to GNS
having the right to sub-contract its obligations. Madhav confirmed the
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signatories who signed off on the GNS confinement document as fol lows.
Senamela: Senior Manager Security TFR who ‘requested” the confine ment
signed on 8 November 2007. The document was ‘recommended™ by,
Beattie the General Manager. Safety and Compliance Freight Rail who
signed on 14 November 2007 and was “supported” by Lloyd, Tobias
Chairman of HOAC who signed on 23 November 2007. The document was
thereafter approved by Gama as Chief Executive TFR who signed on 5

December 2007.%

84 Madhav testified that absent any specific delegation of authority of which
there was no evidence, rno person other than Gama had authority to

approve this confinement. %

85 Madhav said that the investigation revealed an e-mail from one Relibile
Mofokeng from GNS 1o recipients Jaco van Wyk and Khanye, the latter of
TFR, which had as an attachment a letter to Transnet from GNS % Under

the heading “Our Engagement’ the letter siates:

‘“We refer to the above matter, in particular the telephonic
conversation between your Mr. Sivho Khanye (Transnet Freight Rail}
and our Mr. Relibile Mofokeng (GNS) on 22 November 2007. We

confirm that following:

* GNS has been appointed to render services to Transnet Freight
Hail based on the agreed costs as per our quatation dated 12

Cctober 2007

86  The letter goes onio confirm that GNS will receive the appointment ietter in
due course and it confirms their instruction to laise with Mr. Dingaan
Senamela as a matter of urgency with regard to the above allocation of
resources. This e-mail was sent on 23 November 2007 approximately two

weeks before the confinement was signed and approved by Gama. Madhavy

U

*Bundle B, pages 120 and 1204
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said that when he asked Khanye about this letter where he told Mofok eng
that GNS had been appointed, he simply got no response from Khayne. '
in addition, Mr. Jaco van Wyk is from Nayle Security Services or Nayie
Consulting. The tact that he was copied on the e-mail indicates that Nayle
was probably sub-contracted to GNS to perform services which is hot

permitted in terms of the DPP policy procedures.

By letter dated 6 December 2007 Mr. Brian Fredricks the Chief Procurem ent
Ofticer, TFR wrote to GNS regarding the GNS confinement confract. That
letter referred to the confinement as “a comprehensive total secu ity
package to be supplicd nationally for a one year pericd” and confirmed the
acceptance of the quotation and proposal and revised quote after
negotiations undertaken dated 12 October 2007. This letter therefore
indicates that the negotiations between TFR and GNS regarding the
confinement contract pre-dated by 3 days the e-mail which placed the open
tender process on hold.”™ The content of that letter of 6 Decermber 2007 is
generally similar 1o the GNS proposal document dated 12 Qctober 2007 as
subsequently revised, both as to the content and the format of the
document.”  This letter confirming the acceptance of the quote referred to
various reporting requirements which Madhav testified were not complied
with. Neither were the performance criteria met being a 25% reduction in
cable theft after five months and a 50% reduction during the remaining
contract period. The contract period was recorded as from 1 December
2007 to 31 December 2008 being a 13 month period.'® At a later stage on
4 June 2008 a formal contract was concluded between General Nyanda
Security (Pty) Lid' and Transnet Limited which was signed by Mr. Peter

Bt e AT

' Madhav page 133

" Bundie B, page 127, Madhav page 29
* €ompare Bundle page 83 and following
' Bundle B, page 137

* referred to on the cover sheet as "General Nyanda Security Risk Advisory Services” o

205



206

45

Ferhead the Chief Operating Officer for TFR and Mr. Relibile Mofoksng as
Project Manager for GNS. 195

88 The formal contract provided in clause 19.1 that GNS afford access to
Transnet's representatives to ail data and information in its possession
reasonably necessary to allow the verification of the content of the service
provider's invoices submitted represent charges that had properly been
incurred. Moreover the agreement provided in clause 20 that except with
the written approvai of Transnet, GNS would nat in whole or in part assign,
fransfer or otherwise, dispose of its rights or obligations under the
agreement or sub-contract any responsibility for the performance of jis
services. The investigation revealed that GNS used sub-contraciors but
there was nc evidence that GNS ever notified Transnet that it was utilising
sub-contraclors. The formal contract recorded in clause 24.1 that the period

of the agreement was from 1 December 2007 uniil 30 November 2008

being a 12 month period.’™ It also afllowed in clause 24.2 for the

termination of the contract by Transnet on one month's written notice.

83 The investigation revealed an e-mail sent from GNS to Jacques Seaward —
apparently the Managing Director of Revert Risk Management Soluticns -
referring to an appointment letter wherein GNS, appointed Revert to provide
services to TFR for a period of one vear."” That letter confirmed that
payments would be made by GNS to Revert of R500 000.00 (inciuding
VAT) per month. The investigation also found a telefax from GNS to
‘Jacques” dated 21 January 2008 which referred to “our consortium™'®® and

' Bundie 8, page 164
" Bundle B, page 158
" Bundie B127A(a), Madhav page 36

"% Miadhav accepted that the GNS proposal document reflected on its cover sheet the fogos of
*Reverl” and "Nayle Outsourcing” which indicated that there was a consortium, although as
he pointed out that it was meraly the twa lngos which suggested this and the content of tha
confract document does not explicitly state that there is any such conscrtium of these three
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confirmed that “Revert and Nayle outsourcing together approached
Transnet Rail with regards to the provision of a comprehensive secdirity
package fo TFR'. The letter confirms that the revised quotation of 12
October 2007 had been accepted and that the contract had been awarded

for a period of one year and then set out the scope of the contract.'%®

90 The investigation further revealed that on average payments made to CP}

the previous service provider had been paid 62 days after invoice whereas

payments to GNS were paid 20 days after invoice. !

91 As mentioned above the GNS contract was first extended on 31 March 2008

by Senamela despite the fact that he was not authorised to conclude siich
an extension to the agreement. The circumstances of this extension were
that the services of a security service provider Singobile Equestrian Security
Services (SESS) was terminated on 24 January 2008 and that firm was
providing security at City Deep, Kaserne and Kavzon and GNS were
contracted to temporarily secure these faciiities until another service
provider could be found. The investigation aiso found a motivation for this
extension to the GNS contract.'! The effect of the extension was to double
the monthly amount paid to GNS to an amount of approximately R3.5
million per month. Madhav pointed out that the scope of the extension
referred in identical terms to the project scope already contained in the
existing GNS contract.'’® The motivation contained a handwritten note by
Senamela the essence of which is that it required that GNS conduct an
investigation into an incident at Kaserne. In fact this investigation was not
performed by GNS but was performed internally at TFR by Mr. Pillay a

igg
110
111
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parties. The contract was awarded to GNS alone and not to a ¢
my mind this is extremnely flimsy evidence of a consartium,

Bundle B127Ba
Madhav page 37
Bundle B2, page 336
Bundie B2, page 337

onsortium or parinership, To
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security manager and his team of investigators.'™ The effect of this
extension was that the monthly payment following the first extension of the
GNS contact was increased to g monthly payment to well above the

originally quoted amount,

In respect of the first extension HOAC retrospectively condoned the
approval of the extension subject to the condition that the extension was
only valid until November 2008 and subject to a report on the Kaserne
incident being produced by 30 November 2008. In regard to the required
authority to extend the scope of an ofiginal contract this can only be done to
a value of less than 10% difference from that of the original contract which
can then be approved by the relevant manager or person who approved the
ofiginal contract. This is in terms of the DPP policy procedures. !ncreases
of the nature of these two extensions of the GNS contract required that a

tender process be followed which did not occur in either instance.

The GNS confinement document itself contained the word “confinement not
only In the heading and titie of submission, but a further thirtean times in the
body of the document. The contract period is stipulated as being from 1
November 2007 to 31 October 2008.'"  Paragraph 2 dealing with
“Recommendation: reasons for issuing a confined tender” refers to the open
tender process having been stopped on instruction of Group Executive
Dunjwa, and later records that an open tender process is to he followed
after the confinement contract period expires.”™® it refers in paragraph 14 to
a monthly savings of some R692 000 which Madhav said was inexplicable
as the CPl contract was for the lower amount of R520 000 per month.
Paragraph 14 of the document refers to the commercial evaluation and to
GNS being a company with a proven track record of providing security
services. As set out above, Madhav testified there was no evidence of this.

o

" Page 41
"* Bundle B, page 115
'™ Bundle B, page 114, paragraph 2
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The investigator’s interview with Gama

894

895

"¢ sadhav pages 59-80

Madhav interviewed Gama on 8 Aprii 2009 which was some 17 months after
he signed the GNS confinement. That interview was recorded and
transcribed.  Madhav confirmed the accuracy of the transcript.’™® The
purpose of the interview was not for Madhav to decide on Gama's guilt or
innocence but was to obtain clarity on documents and the process which

had been adopted.

Madhav testified that during the interview Gama said that he could not recal
that it was a confinement, that thers was no need for any secutity service
provider to go out on confinement and that an open tender process should
be followed. in ralalion to the GNS confinement documents which he had
signed Gama initially denied that it was a confinement and said that it was
actually an open tender process by which GNS had been appointed,
Madhav confirmed Gama’s statement reflected in the transcript that Beattig,
the General Manager: Safety and Security came to his office and said that
we need fo sign this document as it was urgent. Gama said asked Beattie
why it was urgent and what the pertinent issues were. Beatiie’s reply was
that they were putting new peopie on site, that the process had taken longer
than they thought but they had three companies that had tendsred and that
they had chosen the best company and that they needed to start
immediately because of issues around cable theft. Asked in the interview
what documents had Beattie presented to him, Gama responded that it was
the motivation. The only motivation which Madhav found was GNg
motivation document prepared by Senamela and Khanye. That motivation
document refers to a confinement process rather than to an open tender

process.
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in relation to whether Gama had applied his own mind or refied on the views
of others Madhav said that Gama stated that he relied heavily on the tender
board doing its job which was to ensure that they had looked at the BEE

requirements and whether the process was -done properly in terms of

Transnet procedures. Gama then said that obviously the tender board

people had already signed it. He would know they had taken all that into
account. He would then make sure that there was the hudget for this
expenditure, ask about the amount and then approve it. Gama then said
that even if it was written “confinement’ on the document it was not a
confinement process because they had gone through a process and had
showed him that process.””” Madhav testified that there was no indication

of any other process other than the confinement process having been

tollowed in relation to the GNS contract,

Madhav testified that he asked Gama to confirm that he had read the GNS
confinement document when he was presented with it for signature. He did
not receive a direct answer, as is reflected on the transcript. However, as
part of his answer Gama did say that “/ do not think I would have gone into

the detaill, into all the details of this”.

The chairperson during this interview was Mr. Brenton Steenkamp.''® He
asked Gama whether Beattie had alluded fo the fact that it was a
confinement as stipulated on the document and in the heading. To this
query Gama responded: “No, no, you see this thing of a confinement as |
say, people sometimes write all kinds of things and say it is a confinement’.
Gama then said that Beattie “showed me three companies in this document
to say: these are the three companies that we have interviewed. Here is
the one company that we are choosing. These are the reasons. Mine was
to say: Okay, have you taken it to the tender board? Yes, it has been taken

"7 Madhav page 54

"8 miadhav page 55
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to the tender board. This notion of a confinement in this contract is acttially
untrue. Because a confinement is if | approach you and { say: T am going
to ask you, you are the only one that can do this...” I have always
maintained, and | have said to my people:: securily coniracts, there is no
way that you can say you cannot go out on open tender”. Madhav testitied
that the reference to the three companies was a reference to the GNS
motivation document where three companies are mentioned and which
document he showed Gama during the interview."™ The GNS motivation
document sets out the process that was followed and how the three
companies were chosen and how the recommended service provider GNS
was chosen for confinement. The GNS confinement document maotivates a
confinement and does not make reference to an open tender process save
where it refers to the cancellation of the prior open tender process and, as
Madhav conceded in cross-examination, where it refers in the final
paragraph 1o the contract going out on open tender in the future before

April.

Madhav testified that during the interview Gama asked that he be given ali
the documents and Madhav replied that there was only ene other document
that they had in their possession and that was the GNS motivation
document which he produced. He said that what Gama was saying in the
interview was that he in fact signed the approval of an open tender process
and not, as indicated on the document which he signed, the approval of a
confinement process.'® Gama mentioned in the interview that the
document which Beattie showed him reflected that three comparies had
participated in the process, whatever that process was. Madhav testified

"% sat Bundle Bi, page 112
" Madhav page 89; Bundle D1, page 87

211



212

51

that there was no other document othar than the GNS motivation docugnent

that referred to three companies participating in a tender process. '

100 Madhav commented that insofar as Gama was saying that what he had
signed was not really a confinement and was the approval of an
appointment after an open tender process, then Gama probably never read
the document before he signed it " if in his mind it was not a confinerment
as the document clearly indicates it was. Gama stated in the interview that
“My role in this thing is to say to the GM who come to me: Do you'have the
funds for this? Have you followed the processes?"® Madhav confirmed

that was how Garna delineated his role,

101 When asked in the interview whether he had looked at the value of this
particular contract when signing it off Gama repiied “With all these new
coniracis, { have an authority of 100 million on these things. This thing vwas
A4.9 miflior”. Madhav explained that the B100 million referred to Gam a's
authority to sign or approve a contract following an open tender process.
Madhav explained that the reference tc 4.9 million was a reference to the
savings as reflected in the GNS confinement document rather than the
vaiue of the contract which was H18 million which is apparent from the

confinement document.

102 Madhav testified that after again insisting in the interview ihat this was not a
confinement, Gama in effect said that the security depariment personnel
were not competent to write whatever was written on the motivation and on
the Acquisition Council documents in the way that they were supposed
t0."** Madhav confirmed that towards the end of the interview Gama again

stated that the document was not presented to him as a confinement but

! padhav page 60, Bundle D, page 86-87
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was presented to him as the product of an open tender process.'®® Gama
then asked Beattie whether he had taken it to the tender board and Beattie
said "Yes, they have signed”. Gama said: ‘Okay, that is good” asked “/Have

you got the money?”and Beattie replied “Yes, I/ have got if’. 176

103 Madhav testified that when he put to Gama during the interview that what he
signed was in fact a confinement and that thare was only one tender price
appearing thereon Gama responded: “No, but | am saying fo you this is not
frue. Whatever they may have written in here, he (Beattie) has shown me
documents. Okay? You know? And this, by the way, this was a five month
contract ...»"*" Madhav testified that it was in fact a 12 monih contract,

The correct position, which Gama himself stated shortly thereafter in the

interview, was that it was a cne year contract with an initial approval period

of five months and that there would be an assessment after five months.

Madhav then informed Gama in the interview that the acceptance letter

which went out was for a period of one year and that the contract value was

R18 million made up of R1.5 per month for 12 months. Gama respondad

that the allegation that his confinement limit was R10 million and he had

spent 118 million was not frue “... because in my own analysis and in the
documents that John (Beattie} gave me, very clearly we were not tfalking
about a confinement’. *® Madhav testified that this was not correct based

on the documentation and that the contract sighed by Gama ciearly was a

confinement. ™

104 Gama then continued in the interview “And in any event, even if it was a
confinement okay, these people are going to work for the first five months
and then, and then check how far they have gone. What is the first five

"2 @undle D1, page 94 it
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months, at R7.5 milion?'™ Madhav testified that this referred to the walue
of the contract over the first five months being the period after which the
performance review was to be conducted, but that the contract was in fact a
12 month contract subject to a five month performance review. The value of

the contract has ctearly to be based on the fuli 12 month period.

Madhav confirmed that in the interview Gama stated that he knew what his
authority was in terms of confinements and he knew what his authority was
in terms of what he was discussing with Beattie. He then said: “But what |
do want to say and to state unequivocally is that some of these discussions
that we tend to have here, are really just discussions that are aimed by
others o cast asporsions on my integrity and | am not going lo alfow
that™®! Madhav denied that he had in the interview said to Gama he was
not telling the truth or that he had cast aspersions on Gama’s integrity.
When Gama made this comment in the interview about unidentified persons
casting aspersions on his integrity, he did not explain who the other people
were to whom he referred.  In his testimony at the disciplinary hearing
Madhav sought to go no further than to show that the facts refied upon by
Gama are in fact untrue. Madhav did not contend that Gama was being

wiltully untruthful or express any view in this regard.

Madhav said at no stage during the interview did Gama ask for an
opportunity 1o read the documents in order to refresh his memory. On the
contrary, he expressed no doubt about what he was saying. Towards the
end of the interview Gama did however request that copies of the
documents be made available to him. This was done approximately a week
later. Gama never reverted and suggested to the investigators that he

needed to correct anything he had said to them in the interview.

' gundie D1, page 99
"' Bundie D1, page 101
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107 Madhav accepted that during the interview Gama had referrecd to
documents which Beattie showed him in a file but said that they had kxeen
unable find a separate file held by Beattie as opposed to the documents to

which Beattie would simply have had access.

108 Madhav accepted that when he went to interview Gama he knew accordling
to the documentation which he then had that an open tender process had
not been adopted. He also knew that Gama had previously told Qates that
as far as he was concerned the GNS contract was the product of an open
tender process.' Madhav accepted that he nevertheless did not make the
documents which indicated the contrary (i.e. that it was not an open tender
process) avallable to Gama prior to the interview. During the interview
Gama was shown documents as the interview proceeded. In the interview
Gama maintained (as he had previously in documeniation and in a
discussion with Qates in March), that he believed the process leading to the

GNS contract was an open tender process. In the interview Madhay

showed Gama the GNS confinement document and asked him to confirm
whether he had signed this document. In addition Madhav handed Gama
the GNS confinement motivation document and Gama's response was that
while “confinement’ might be written on the document, as far as he was

aware it was an open tender process.

Gama’s evidence on the interview

109 Gama was not pre-cognized or shown any documents prior o his being
interviewed by Madhav in April 2009. Gama explaified that his statement
during the interview that as far as he was concerned there was no
confinement involved even if it looked like it was a confinement, was
because of his previous instruction that security contracts should undergo
the open tender process and because BReattie had indicated to him that the

132 4 EA
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tender process had been completed.™ Gama said that the GNS
confinement document was amongst those presented to him by Beattie
during their discussion.”™ He said that other documents were also
presented to him by Beattie in the course of his motivation and to ind icate
the tender process which had taken place. Gama testified that there was
nathing in the documents which he discussed with Beattie that indicated to

him that this was a confinement which he was being asked to sigr.

In his evidence Gama said that he was looking at the documents which
Beattie had “from the other side” by which ! understand he was reading the
documents upside down and that he “clearty believed at the time that thay
had in fact gone out on fender”'® Gama was clear that at the time when
the signed the document he believed it had gone through an open tender
process. He confirmed his statement in the interview that he “would not

have gone into all the detail of this",

Gama confirmed his prior instruction that security contracts should be
subject to an open tender process. He also confirmed his statement in the
interview that he “would not have read this thing word for word’ referring to
the GNS confinement document. Gama testified that during the interview
his belief was that an open tender process had been followed and this had
been confirmed fo him by Beattie at the meeting when he asked Gama to

sign.

Gama testified that the tender board is required to check that the proper
process is followed and to ensure that Transhet's requirements are
satistied, so that in essence once the document had been to the tender
board reliance could be placed thereon in respect of the “cleaniiness of the
process” as he put it. Gama complained that during the interview the
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documents he was being shown were produced by bit and he was b aing
required to recall what had happened in a discussion some 17 momnths
earfier without the benefit of having considered the documents beforehand.
He therefore asked that ail the documents be made available 1o him so that
he could fariliarise himself with therm. This appears to be an entirely
reasonable request in the circumstances. However, it must be bore in
mind that shortly thereafter Gama obtained alf the relevant documents and
yet never reverted to the investigators to in any way qualify what he had

said during the interview.

During the interview Gama said that even if he had read the entire GNS
document he would still have said to Beattie that this was not a confinement
because of what Beattie had orally told him about it being a tender process.
Gama confitmed in his testimony at the hearing what he had earlier said
during the interview, but went on to add: “But if | had read the document
and it said confinement, then we would havs to carefully go through it and

say, why do you say it's a tender process if it's a confinement?"

Gama testified that he had asked the procurement staff to find Beattie’s file
and although they produced some documentation no specific

comprehensive file was preduced.

There was no dispute about the fact that the process of cajling for tenders
was guided by the procurement department and that it was common
practice was in Transnet that the relevant acquisition councit together with
the refevant to general manager would deal with the process of procuring

services for Transnet.'®

" Gama, page 25 5{ =

“7 3ama, page 54
i
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At the stage in July 2009 when Garna prepared his writlen response ™
Wells’ concerns arising from the TIA investigations he had realised that the
appointment of GNS was not through an open tender process and that the
initial open tender process {of which GNS was not part) had not been

pursued.

In his written response Gama denied any involvement in possible
manipulation regarding the appointment of GNS and suggested too well that
“If indeed there was any manipulation that you suspect by any party, we
would follow up on that matter and carry out an investigation.”" 'Gama
testified that Wells never asked him to carry out any such investigation prior

o his suspension.

Gama was never party to or privy to the open tender process from which
G4S withdrew and which was later stopped because, as was usually the
case, he did not get involved at that level of the procurement process.

In his written response Gama recorded ' that the security department had
verified the profile of the three companies GNS, ARM and Circle 7. This
information he had obtained from a memorandum from Khanye a manager
in the TFR security department dated 10 July 2009."*' He fusther referred
to the minutes of the tender board of 7 November 2007 which recorded
HOAC’s support for the GNS confinement subject to the CEO's approval.
Gama's written response also refers to the confinement being signed “for a
period of five months, 1 December 2007 - 30 April 2008 on a performarice
review period at R1.5 miltion (+-R7.8 mitlion)’. This information Gama said
was obtained not only from paragraph 4 of the GNS confinement document

8 Bundie D2 , page 1

'* Bundle D2, page 18-19
%t paragraph 4.3

" Bundie D2, page 91
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itself'** but also from members of the tender board. He contended ine his
written response that this fell within the B 10 million limit of his delegation of
authority on confinement as the contract value was R7.8 million,'*3 Gama
did not go so far as to repeat this justification in his evidence at the
disciplinary enquiry. Instead, he merely pointed out that if the consignment
was for a five-month period then it felt within his delegated authority, *44
What Gama failed to point out is that the very next iine in paragraph 4 of the
GNS confinement document refers to the total contract period being a
period of one year. What the written response goes on to say, and this was
confirmed and repeated by Gama in his testimony at the enguiry, is that the
GNS confinement document was poorly written and that he had instructed
the {new) General Manager concerned {Siya Mtetwa) to follow up on the
pertinent aspects relating to the poor quality of the documents submitted
and that he had been informed that both a training intervention and an
enquiry on security submissions in general was underway. He funher
explained that the Chief Procurement Officer had implemented a
procurement management process to ensure that communication orn
tenders is dispatched to alf paities that apply to participate in a tender. The
written response then records Gama’s general belief which is that sacurity
services can be obtained via a public tender process. it goes on to state
that it is sometimes impossible not to enter inio short-term confinement
contracis where operational problems such as cable theft require this, and
that it would be similarly negligent not to support efforts to curb that
practice.”™ Gama's his reliance in his written response on paragraph 4 of
the GNS confinement document was selective and is not based upon a
proper construction of the full document which in paragraphs 11 and 14
reflect that the contract period was for a full year. On the face of it the fact
that Gama was selective in this way in interpreting the document in order to

"% At paragraph 4, Bundle 8, page 1208
" Bundte D2, page 20
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seek {o persuade Wells that he had authorised a contract within his leviel of

delegated authority was misleading.

in support of his submission that the GNS confinement document was badly
drafted Gama then refetred in his written submission o the fact that the
2008 tender audit for TFR scored poorly on tender administration and that
remedial action had been instituted with the Chief Financial Officer and the
Chief Procurement Officer.'*® Finally, Gama indicated that the new Gen eral
Manager had been tasked with a full review of the security area to be
completed within three months following an incident whereby a secUrity
manager had hired another security companies services without obtaining
any authority. Gama testified that this review had aiready begun by the time
he was suspended but that he was not able, in consequence of his
suspension which occurred about a month iater, to indicate what had
transpired in regard to that review process. Gama also suggested that any
suspicions which TIA had regarding existing coniracts could be assessed
and dealt with. He pointed out that TIA for their own reasons, had nct

shared their investigations with him.

Gama said that that had he known at the time thal the document he was
signing was a confinement not have approved it because of his belief that

security contracts shouid go out on the open tender.

As discussed in detail eisewhere in this award Mr Khanye provided the team
with a file which contained the signed GNS contract which Mr Fermhead had
signed in June 2008, the GNS confinement mativation as well as the GNS
continement document which served before HOAC as well as some e-
mails. Madhav testified that the confinement document was obtained from
Khanye around early December 2008. The version of the GNS confinement

motivation {there being two contained in the exhibiis fite) was identified as

" BundleD2, pags 20 paragraph 5.3; Gama page 43
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the one handed in at the hearing under bundle B1, page 112 which was

signed by both Senamela and Khanye.

123 The chairman of HOAC is Mr. Lloyd Tobias, He was the only membe r of
HOAC interviewed by the investigaiors. The minutes of HOAG refiect that
they motivated a 12 month contract. Madhav accepted that HOAC had no
authority to approve a confinement for R18 million. When Tobias was
asked by investigators why his council had approved the GNS contract in
that sum his answer was simply that the councit does not approve the
confinement which is subject to final approval by the CEQ, the council only
supported it.'""  Madhav testified that he asked Tobias how they could
support something which they knew Gama could not approve. He said that
Tobias was evasive in answering this question and Madhay conceded that
Tobias’ answers were not satisfactory. Despite this wholly evasive answer
Madhav did not interview any other members of HOAG or officials who ware

present at the relevant HOAC meeting to explain this apparent anomaly. '*®

124 Divisional Acquisition Gouncils are deait with in paragraph 8.1 of the DPP
policy which provides that the DAC will consider and approve ail
expenditure contracts falling within its jurisdiction within the CEQ’s
delegated powers. Consequently, HOAC's authority on confinement is the
same as the CEO's, in this instance R10 miflion. This was commaon cause,
The provision in clause 8.1 continues: “Transactions exceeding the CEO’s
delegated powers will likewise be considered by the DAC, and if it concurs
with the recommendation, refer the matter to the relevant person in the
hierarchy with the appropriate delegated powers for the particular R — value
of the transaction”. Madhav conceded that if this was indeed a confinement
of R18 million then HOAC was required to refer the matter to higher
authority. It was put to Madhav that either Tobias was untruthful when he

"“7 Madhav page 82 “
" Madhav page 84
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said that the contract value was under R10 million or that HOAC was
deretict in its duty by not referring the matter to the next level of authority.
Madhav stated that it is possible that the council never applied its mind to
whether it had to refer to the next level and that this was the subject of
ongoing investigation. He accepted that no steps had been taken against
any people at HOAC in this regard but said that their investigations revealed

that action is probably to be taken against the council.

Mr. Fredricks (Head of Supply Chain Services: TFR) signed the
appointment letter of 6 December 2007 which accepted the GNS
proposal.’*  Madhav could not explain why Fredricks had never been
interviewed during the investigation or asked about whether he had
compiied with the requirement in the DPP policy'® that a person signing a
legal document may only do so with the prior advice of the relevant legal
services depariment. Madhav accepted that he should have pursued this
question and that it was possible that someone from that legal department

had told Fredricks that he could sign the letter.”  Madhay was not aware

that Fredricks was facing any disciptinary steps.

126 The investigators had contacted Beattie, whom | understand now lives in

127

Australia, but he said he could not recall anything. Madhav categorised
Beattie’s response as uncooperative as he would not give any answers and
said he could nof recall anything.”® Madhav accepted that he left in the air

his evidence about the timing of Beattie's teaving Transnet, '

In relation to the file of documents which Gama said Beattie brought him,
the investigators were unable to find this file and had requested Gama

"“®-Bundle B1, pages 127 - 137

* In clause 5.5. Note 1, Bundle A2, page 154
! Madhav pages 108 -1 09

"2 pladhay page 113

" Eages 113-114
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during his interview to produce the documents he was referring to. Gama

said he would go and lock for them.'%¢

128 Madhav accepted that the scope extension of the GNS contract from 1 April
to 30 November 2008 (a period of 8 months) was subsequently condoned
by HOAC on 13 August 2008 with an estimated contract value of some R13
million which, on the face of if, exceeded the authority of that council. The
investigators did not discuss with the councii members why they condoned
the scope extension but Madhav conceded that Gama had nothing to do

with the aspect of the extensions of the GNS contract.

129 Mi, the Chief Operating Officer: TFR signed the GNS agreement in June
2008. Madhav could not recall whether he had asked Fernhead whether he
had referred the contract to the legal department before signing it. Madhay
accepted that the investigation did not ascertain from Transnet Group Legal
whether they had approved the agreement.  Madhav accepted that
Fernhead should have run the contract past Group Legal before signing it.

= 130 Madhav's report recommended that corrective action be considered against
Gama in relation to the approval of the confinement contract beyond his
authority.'*® He did not recommend any corrective action against Nayager.
He said it was only later in the legal opinion from Bowman Gilfillan that
Nayager's name came up as somebody else who had transgressed the

policy.

131 Madhav accepted that for an open tender process a tender would be
adjudicated on by a cross functional evaluation team and thereafter by the
relevant Acquisition Council (i.e. HOAC) which would decide whether the
tender should be accepted or not and would then refer the matter for the

[P
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conclusion of the contract by someone else. None of this however had

anything to do with Gama,

Gama’s version as put to Madhav was that whilst the other signatorics to
the GNS confinement document had all signed on or before by 23
November 2007 Gama had no knowledge that as early as that date (3NS
had been informed that the contract would be awarded to them. Garna's
version is that when he signed the document he believed at the time it was
an open lender and only later, upon being shown the documents, dici he

come to understand that the process was in fact one of cordfinement.

The staternent in the final two lines of the GNS motivation document that the
contract should go out on open tender early in 2008 and before April, is
nowhere stated in the GNS confinement document itself. Madhav painted
out under re-examination that if the intention was that the GNS contract
would be a five month contract on confinement and thereafter a new
contract would be awarded based on an open tender process, that there
would have been no need for a review of the confinemerit contract after five

months.

Madhav said that it would normally take anything from two to three months
for a security contract to progress through and complete the open tender
process. The original tender in this case was issued on 17 July 2007, Four
months later in November 2007 the process was not yet complete.

It was pointed out by Madhav that in terms of the DPP policy and Delegation
of Authority Framework policy the obligation to ascertain the relevant levels

of authority lies on the person exercising that authority.

Weils accepted that as far as TIA was concerned up untii the time of the
hearing the only evidence implicating Gama in relation to the GNS contract

224



64

was the fact that he signed the canfinement for R18 million when his

delegated authority was-only R10 miilion.

137 Wells denied that Gama had clearly said in his written response that he
would take action to remedy the irregularities in regard to the GNS contract.
Wells said that Gama had however also failed to take any action in reg ard
to the irregularities in the process and no such action was taken by Gama

before the time he was suspended. '

138 In response to the suggestion that Gama was not given the full picture by
the TIA Investigators and was only shown “snippets” of what they hiad
found, Wells pointed out that he had in writing given full details to Gama in
the letter which he wrote on 18 June 2009 raising his concerns and that
Gama as the CEQ at that stage had full access to all the information he
could reasonably have required from TRE.'"® Wells also accepted that as
the CEQ Gama was entitled where he was not personally involved and

where his line management were responsible, to rely on them. %8

Gama’s evidence

138 1 turn now to consider Gama’s evidence on the GNS coniract in detail.

Gama’s evidence on the security contract

149 Gama's unchallenged evidence was that Beattie was head hunted from the
private sector where he was very experienced In safety issues and came
from a world-class save the environment, Although Beattie was
experienced and able Gama explained that he was somewhat overwhelmed
by the enormity and urgency of the security issues faced by Transnet. As a
man in his 60's it was felt that he probably lacked the energy ievels to

% Bages 135 - 136
5 Page 136
** Page 137
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achieve what TFR required of him as the General Manager: Safety and
Security TFR. Beattie discussed the situation with Gama and it was agreed
that his contract would be terminated. Because Beattie had been head
hunted from a stable environment and was nearing the end of his working
ife, the agreement was that he would receive a 15 month severance
package. The unchallenged evidence of Gama was that this package was
not out of line with packages paid to other general managers who had
recently left Transnet. Accordingly, there is in my view nothing to be made
the fact that at the time that Beatiie approached Gama to sign the
confinement document Beattie was about to leave Transnet within a few

days.

Combined Private Investigations (“CPI") was the security company which

preceded GNS. Gama signed the confinement document for the
appointment of CPI in 2005. The reason jor the confinement was that CPy
was the only known company that offers the specialised service required.
Agafnst his signature at the time of approval of this confinement Garna
noted that the contract should be entered into for six months and then
reassessed. " Gama maintained that security services for Transnet shouid
go out on public tender, In support of this being his attitude historically
Gama referred to an evaluation report on tenders which he approved in
March 2007 and which bore a handwritten note by him requiring that the
security services being evaluated should go cn a public tender process to

ensure a new contract by 1 July 2007,

When approving the confinement for CPI in about October 2005 Gama read
the confinement document, applied his mind to the issues and directed by
way of a handwiitten note that the petiod of the contract be reduced 1o six

**Bundle B, pages 8A at 8B
"* Gama, page 4, Bundls B 8H
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months and then reassessed.” On 3 March 2007 when considering the
extension to the CP{ confinement contract he again read the tender board
agenda item document presented to him'® and appended a fairly fengthy
note in which he instructed that the extension be only until the end of June
and that in the interim a public tender process be undertaken and
concluded by 1 July 2007."%° He also considered the service very
expensive and pointed to the need for meaningful key performance
indicators.  All of this required that he consider the contents of the
document placed before him in some detail. Gama knew that the award of
the security contract to GPI had followed a pilot project involving CPJ 184
Gama accepted that cable theft was an important issue for Transnet and
that as CEQ he would have regularly discussed this with both subordinates
and superiors. The reasons for devialing from the prescribed open tender
process with CPl were set out in some detail in the tender board agenda
item document.'™ in signing his approval of this confinement Gama said he
had regard to and examined those reasons to decide whether a
confinement was justified.”™ Gama accepted that when he signed the
extension of the CPI confinement on 3 March 2007 he exercised an
independent discretion as evidenced by his handwritten nota reducing the
extension from 12 months to six months and did not simply rely on the

representation by the tender board.'®

Gama lestified that his involvement in the appointment of GNS began and
ended on 5 December 2007 when he was appioached by his then General
Manager: Safety and Security TFR for his formal approval for the security

contract. This occuired during the morning when Gama found Beattie

*" Bundie B8B, Gama page 69
"2 Bundfe B, page 8C-H

163 Gama, pages 76-7

% .Gama, page 78

* Bundle B, page 8H

"% szama page 74
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walting outside his office to see him urgently. Beattie had no prior
appointment. He invited Beattie into his office. Beattie had with him a
bundle of documents which would have filled approximately three quariers
of a standard fever arch file. Beattie explained that he needed approval of
the security contract and showed Gama an open tender document, 168
Gama asked him questions about the process and whether it had been tg
the tender board and whether the KPI's were linalised as these were
relevant to whether penalties applied to service providers who were not
performing. Beattie then produced the GNS confinement document for
(Gama to sign. From the final page of this document Gama could see that
the tender board (HOAC) had considered the contract and signed in
support. Gama then signed the GNS confinement document. Beattie also
indicated to him that there was an urgency to signing because of
operational problems regarding security. Gama stated that his meeting with

Beattie lasted about 5 to 10 minutes.

Gama maintained that Beattie told him that the tender board had approved
the contract which had gone through the tender process. He aiso said that
on the document shown to him were reflected three companies that had
gone te the second stage of the tender process.™ Gama identified the
copy of the GNS confinement document which was shown to him as the
copy without handwritten markings thereon.””® Gama confirmed his
signature approving the appointment on 5 December 2007. He said that at
the time he signed he believed the document indicated that a tender
process had been gone through. He said he observed the signatures on the
documeant, including that of Beattie, and the chairman of the tender:board
which indicated that the proper tender process had actually been followed.
Gama maintained that it was always his contention that Security contracts,

e b ke £ e e ety el

" Bundle B, page 9
¥ Gama page 9
"™ Bundle B pages 120A-H

228

e R |



229

68

where they were many service providers available, should be secured by

way of open tender.

145 Gama lestified that after he signed the document he had no further
involvement in the appointment of GNS as Transnet's security company. He
said that it was only in June 2009 when Oates approached him that he
became aware that the document which he had signed was not the
approval of an open tender but was in fact a confinement of the tender to
GNS. Gama had no involvement in the formal appointment of GNS for a 12
month period by Transnet by way of a letter dated 6 Dacember 2007 signed
by Fredricks the Head of Supply Chain Services. The formal agreement
between GNS and Transnet was concluded on 2 June 2008. This was
signed by the COO of TFR and again Gama had no involvement in this

process.

146 Despite the background knowledge on Gama's part about CPI and his
instruction that a public tender process for security services be concluded
before 1 July 2007 Gama contended that when he was asked on 5
December 2007 to sign the document before him by Mr Beattie, he was not
aware of whether any tender process had been followed in the interim.”
Gama denied that this was extraordinary saying that he did not deal with
tender processes and was not involved in the “nifty-gritty” of that process
and would not have been aware of this unless it was raised at weekly
operational meetings. He said he would not have enquired as to the

situation unless one of his managers had raised the security contract as a

problem. While Gama accepted that the issue of cable theft was one which

he as the CEO was required to deal with proactively, he did not accept that
contracting was an issue which required his active attention. This was
despite his acknowledging that there were problems with procurement at

TFR at the time and that there was a 24 month project called “Operation

S g
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Cleanup” which was put in piace to improve the TFR procurement systems.
Gama maintained that he trusted his senior general managers entirely to

deal with the contract issues.

147 Gama knew that he had instructed that the new security contract be

concluded pursuant to an open tender process before 1 July 20067. He wasg
also aware that CP{'s services were extended on a month to month contract
after the end of June 2007 but said that he did not specifically know who
was performing security services after June 2007. He also did not know
whether any procurement process had been put in place and whether or not
a tender had ever been issued. He denied any knowledge of the shont
listing of four bidders on 23 August 2607 by HOAC."? Gama accepted that
several of his subordinates would necessarlly have known about the open
tender process for a security contract and that persons dealing with security
contracts at group level also knew, because of the instruction to hait the
tender process which apparently came from group level. He also accepted
that prior to the open tender process being stopped GNS was on the scene
as a prospective supplier of security services but denied knowing this at the
time.””® Gama accepted that there was nothing to prevent the original
tender process from reaching its conciusion despite the fact that G4
Security had to be excluded from the tender process. ke agreed that it was
strange that the tender process was halted. Gama conceded that there
would have been no difficuity in his establishing at any stage what the
position was regarding the tender process and the short Hsting of bidders.
He accepted that the tender process was halted shortly after GNS had

started communicating with managers at TFR under his jurisdiction.

72
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148 Gama conceded that when Qates approached him in early 2009 to discuss
the appointment of GNS and how it had occurred, he informed Oates that
like any other security company it had gone out on an open tender processs.

Gama’s-relationship with General Nyanda

149 Gama accepted that there had beeri a sponsorship of the General Nyarnida
charity. golf day on about 18 August 2007 of which he was aware and which
was associated with General Nyanda. Gama conceded . that - he: had
instructed his lawyers to put to. both Qates and Naiker that he denied their
ve;_r_sioh of the discussion about his relationship. with General Nyanda zand
had said that the knew him oniy as a public figure. Gama admitted in the
hearing that this was not his relationship with General Nyanda whom he
admitted was a personal acquaintance of his with whom he had played goif
in the past, with whom he had spoken on occasion and with whom he would
discuss telephonically bereavements in the family. Nyanda also called him
to commiserate when Gama was suspended. He denied however that
Nyanda was a friend or close friend. Gama explained that the reascn why
he had insiructed his lawyers to put this version was because he wished fo |
put some distance between himself and General Nyanda because of the

implication that there was an improper relationship between them which he

denies.'*

150 Gama accepted that he had given instruction 1o his counsel jn an attempt to
distanice himsell from General Nyanda the effect of which was that the
contention conveyed was not true.””® He écpepted that his intsrpretation of
the evidence of Oates and Naicker, namely that it was being alieged or
inferred that there was a “friend” of General Nyanda was wrong. Gama

accepted that General Nyanda was a personal acquaintance of his and said

"™ Gama, page 29
'™ Gama, page 95
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that he had never denied this. He accepted that the version which had been
put to the witnesses, namely that he knew General Nyanda fike any other
member of the public was incorrect and for that he apologised.'® Gama's
celphone records showed that he'was in telephonic communication with the
general on-6 and 15 July, 27: August and- 1 December 2007, the last
communication being a matter of days before Gama signed the GNS
confinement document. The retraction of Gama's version as to his
relationship with General Nyanda was only made after telephone records
were produced which showed communications between Gama and Nyanda
which were inconsistent with Gama oniy knowing the general as would: any
other member of the public. Gama however denied that from his actual
relationship with Nyanda any inference could be drawn of an untoward
relationship.”” He avoided answering the question of why it was, that if his
relationship with General Nyanda was in truth entirely innocent, there wouid
have been no reason for him not to give his iawyers the correct instruction
rather than to instruct him as he had done with the version that he knew
Nyanda as anyone else would know him, because he was a public figure. 7

Senamela was appointed as a manager in TFR on 23 July 2007 and Gama
accepted that he was therefore new in the job during the period when the
open tender process was laking place. Gama received reporis regarding
security issues inciuding cable theft but could rot recail whether he had

discussed cable theft with Senamela, saying this may have been dealt with

by Beattje.

On 5 December 2007 Gama knew that Beatlie’s departure was possibly
imminent. On the previous day and Gama had proposed to Beattie that his
role and responsibility be reduced essentially due to his inability to cope
with the full scope of his mandated activities. Indeed, when Beattie

Gama page 97-9
7 3ama, page 100

78 C3ama, page 100-105
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approached him that morning Gama anticipated that the discussion would
be about his response to whether he would remain at TFR or not which was
an issue was due to be discussed with Beattie later that afternoon. The
negotiations regarding the terms of separation in fact took place on 5
December and were concluded that same afterncon by the time when the

separation agreement was signed by Gama. -

Under cross-examination Gama said that the final signing page (page 7 of
seven) of the GNS confinement document was the only document which he
looked at and actually read at the time when he signed it. Although the
entire GNS confinement document was with Beattie, Gama said he was
only handed the final page thereof which was the only page which he
read.'® He accepted however that at the bottom of tha very page, in fine
print, is a reference to the GNS contract being a confinement. When it was
pointed out that the document had previously been signed nearly a month
earlier by Senamela and at least 12 days earlier by the chairman of the
tender board, Tobias, and yet Gama was being asked to sign it is a matter

of urgency, Gama said that he probably didn’t pay much attention to the

dates on which others had signed the document. He said Beattie asked
him 1o sign as a matter of urgency and indicated that he (Beattie) had
omitted to deal with the mattar and that the contractors needed to move
onto site. Gama did not query why the matter was so urgent. He did not
take time to read the document and said that when he signed it be did so
without knowing to whom the contract was being granted.™™ He also said
that the actual cost to Transnet was not discussed although he said he did

ask whether there was money in the budget.

Gama said that he saw, in Beatiie’s possession a document which reflected
a tender number, such as the cover shest for the open tender issued on 17

' Gama, page 123-125
" Gama, page 121
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July 2007 which was produced in evidence and that he had no reason to
believe that what he was signing was something other than an open

tender.'®!

Gama accepted that what Beattie did by approaching him and persuading
him that what he was signing was an open tender process was a complete
and blatant fraud'® and that had Beattie informed him that it was g
confinement his response would have been quite different. He accepted
that when the fact that what he had signed was a confinement was brought
to his attention (during the interview with Madhav in April 2009 as
supplemented by the documents subsequently furnished to him shortly
thereafter) that there may have been other persons equally guilty of this
fraud which had been perpetrated on him."™ Yet in his written response of
20 July 2009 there is no mention by Gama of a fraud having been
perpetrated on him by either Beattie or anyone else. Gama’'s answer 10 this
was that he indicated that he needed a period of three months to thoroughly
investigate the matter and that insofar as there was an ongoing
investigation into himself, who did not want to intervene and interdere with

that investigation.

Gama conceded that had he read the GNS confinement document he would
have conciuded that what he was signing was a confinement for a period of
one year with the contract value of some R18 million.'™ He accepted that
had he read the document he would alsc have seen that there was in fact
no open tender process because the process which had occurred had been
stopped. He would also have seen that one of the beneficiaries of the

gontract was General Nyanda and, knowing that he was (at its lowest} an

P! Gama, page 134 read with Bundls B, page 9
%2 3ama, page 138

183

Gama, page 141

' ama, page 148-149
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acquaintance of Nyanda that there was a potential for this to a adversely

affect TFR.

157 Gama accepted that the provisions in clause 5 of the Delegation of Authority
Framework were aimed at preventing potential abuse of the confinemient
process. He further testified that it was not uncommon in TFR to find that
standard documentation was incorrectly used in the procurement process
and that, in consequence, as a general proposition this was even more
reason to scrutinise very carefully documentation such as that authorising a
security contract. In addition, although he was not himself the person
responsible for exé&uting the programme, he supported and was aware of

the “Operation Cleanug” programme within TFR aimed at remedying

problems in the procurement systems. He accepted that a CEO such as

himself was expected to lead by example and to exercise his authority in
accordance with the laid down Transnet procedures and that in the context
of the problems regarding procurement within TFR and having regard to
Operation Cleanup it was incumbent on him to execute his duties with due

and particular care.

158 Gama agreed that when he related during the interview what had occurred
on 5 December 2007 when he signed, he was relying on his memory of
what had taken place on 5 December and not on any documents which he
had obtained in the interim.”® In the interview in response 1o the question of
what documents ‘Beattie had presented to him Gama told Madhav that it
was “thejr motivation”. Gama said at the disciplinary enquiry that this was a
reference to the file of supporting documents which Beattie had and not a
reference 1o the specific GNS confinement motivation document.’® in my
view Gama’s version of this portion of the interview is to he accepted and

one cannot in fairness find that he previously gave an inconsistent version.

' Gama, pages 29-30
% (3ama, pages 30-32
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159 White Gama was clear that Beattie did not show him the documents page

160

for page (there being three quarters of lever arch file of documents in
Beattie’s possession) he did testify that Beattie showed him ‘the relevant
documentation” and in particular he accepted that Beattie showed him the
document on which the names of three companies appeared.'® Later in
the interview he repeated that Beattie “would have shown the names of
companies™® and that “He showed me three companies in this docurment
to say: These are the companies that we have interviewed " Gama
confirmed in his testimony at the disciplinary enquiry that he was shown the
names of the companies. He also confirmed that he paid attention when

Beattie said to him "Here is the one company that we are choosing,” 1%

Under cross-examination Gama accepted that when he referred to the
open tender process being stopped because of the participation of G4
Security he was recollecting his understanding of the situation prior to
interview and as at 5 Decerber 2007."" Gama accepted that Beattie told
him that one company had been dropped, that there were initially four and
later three bidders, but did not mention that the entire tender process had
been stopped. The interview then continues with Gama again saying that it
was a tender process that somebody decided to call a confinement and he
is recorded in the transcript as going on to say: “There was-a tender
process, there were three companies that were approached. QOkay? in
terms of their requests for proposats” ' Gama denied at the hearing that
he knew as at the time of the interview in or indeed as at 5 Dacember 2007
that three companies were approached after the original tender process had
heen stopped. He said that by his use of the word ‘approached” in the
quoted passage he had meant that there had been an “adjudication”

% Gama, pages 33-35 and 49

'* Bundle D1, page 84;Gama, page 46

6 . Bundie D1, page 85;Gama, page 47
Bund!e D1, page 85,Gama, page 47-8
Gama pagsa 52

% Bundle D1, page 87
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process resulting in the final three companies (and that this was therefo re a
reference 1o the open tender process rather than the confinement proce ss).
This is however a very strained interpretation of the language which he

used in the interview,

161 To my mind the record of the interview reflects that Gama was aware on 5
December 2007 that only three companies were approached. The transc ript
later records the following, which Gama admitted at the hearing was a
reference to his discussion with Beattie: “We were discussing something
where he said: Look we have gone out on tender. | had three companies.
He did not say four, so | do not know anything about the fourth one. We
had three companies, because they were to process this year, as yousay.
There was the process where they were ten companies or whatever, | do
nof know the actual number. But | can find out all that.” The importance of
this is that, as appears earlier in these findings, the unchallenged evidence
of Madhav was that the only document which refers to three companies was
page 2 of the confinement motivation document which he showed to Gama
during the interview.'™ There is no such reference to the three companies
in the GNS confinement document itseif which merely refers, in paragraph 2
thereol, to “the motivation attached for a list of afl companies interviewed
fogether with GNS...”_It follows therefore that Gama was probably shown
the confinement motivation document by Beattie at their 5 December 2007
meeting, as that is the only documentary source from which he could have
obtained the understanding that there were three bidders who were
approached. That being so, it is clear that Gama was given not only as the
GNS confinement document which served before HOAC, and which on his
version he said at the time was possibly merely wrongly completed to reflect
a confinement when in fact the process was an open-tender one, but he
was also given that the GNS confinement motivation document.

" Bundle D1, page 87; Gama, page 59-60
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162 There are several references in the transcript where Gama refers to Beattie

having shown him documents during their meeting on 5 December 2007,
Gama testified that the documents were shown to him across the table by
Beattie.'™ Gama made it clear that Beattie was in possession of a nurnber
of documents and that whenever he questioned Beattie on any aspect he
would point oul the relevant page in the documents relative to that question.
In the course of his explanation Gama stated that “we saw the documents,

we went through them” but explained that Bealtie remained in possession of

the file of documents.'™ It was then put to Gama that if he saw the
documents and went through them with Beattie he would have seen the
word “confinement” and he accepted that he would have seen the word,
However, this answer must be seen in the context of his previous answar,

which was to the effect that he would hava seen the word “confinement”

only it he had actually read the documents.'®

163 Gama accepted that when he referred in the intervisw to a tender process

involving ten companies'®” that this was information which he had in his
mind and which had not been imparted to him previously in the interview by
Madhav. ft follows that the reference to the names shown to him during the

interview must be references to the names of the three applicant companies

in the confinement process such as it was. In this regard, during the

interview Gama siated that Beattie “..even showed me the names’ and “He

showsd me the names and said: These are the people.” ' The second

page of the GNS motivation document was then shown to Gama in cross-
examination and he agreed that it reflected two lists of the same three
company names, including that of GNS. it is not entirely clear whether

Gama admitted under cross-examination at this point that he was actually

'* Bundle D1, pages 97 and 99; Gama, pages 77, 83,

18

® Gama, page 84 and 58-89

"% Page 89
7 Burdle D1, page 92
"* Page 90; Bundle D1, at page 94
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shown the name of GNS by Beattie in this way,"® but In any event on the
probabilities this was the list being shown to Gama at the time as there is no

other document which lists only three company names.

Gama’s response and alleged failure to himself investigate and take

disciplinary action if necessary

164 Gama said that once he realised that what he had signed was in fact a

199

Fage 90

confinement and that the tender process had been, contrary to his
instruction, stopped and replaced with an unauthorised confinement
process, there were a number of people both in the TFR secu rity
department and in procurement whose conduct needed to be investigated
in order that they be called to account and possibly discipiined. According
to Gama these included: firstly Beattie, Khanye, Senamela and Nayager in
the security department as well as other persons in the procurement
department including the Chief Procurement Officer who had issued the
acceptance letter. Gama denied that immediately following the interview on
B8 April 2009 when he was briefly shown two or three relevant documents,
that he had sufficient information to act against these people, He said that
he called for a file of relevant documents from the procurement department
and was then going on leave for a period of some three weeks. |t was, |
think correctly, put to Gama that this was iike asking the fox what was
happening in the hen house because he was asking the very persons who
were implicated to investigate themselves. The lmpitcanon was that he
ought to have elicited the assnsiance of "HA in this mvestrgat:on which he
faiied to do. In any event, on Gama s versmn by the end of July 2009 some
three and a half months !ater hlS investigations had not progressed beyond

his determming that there was something amiss.
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This does appear to me to be an entirely inadequate response froma GEO
who at -tha_t stage held the view that he had been misled by his Gemneral
Manéger and possibly also misled by staff in the security and procurerment
departments The lack of a more vigorous mvestiganon does fend to show
that Gama was less than enthusiastic in pursuing these suspected
irregularities, particularly given the implications for his position personally
which he can hardly have failed o realise. When Wells informed Gama that
he was himself the subject of an investigation in relation to the GNS
contract Gama said he adopted the view that he should not be seen to be
interfering with the. investigation of TIA and should remain aloof rather than

himseif investigating his subordinates.

Gama accepted under cross-examination that Transnet was entitled o
investigate allegations concerning the award of the GNS contract and call
him, as the CEOQ, to account in reiation to that. However, in addition he
contended that Transnet was obliged to inform him that he was formally
under investigation.”® | fail to see from where the obligation arises that a
person must be infarméd-ofm_any investigation against him. The fact that
Gama may previlou:slfy have been told of investigations in his area of
responsibility does not give rise fo any obligation on Transnet's part. Be
that as it may Gama should have realised on 10 December 2008 when
Oa’[es told him there was an investigation.into irregularities surroundfng the
GNS contract that the investlgahon could have related fo him. He was
formailfﬁlﬁ he Was the subject of an.investigation in this regard on 11 May
2009 ar{a* those concems were reduced to writing on 18 June 20(7

167 Wells expressly raised Transnet's concerns on 18 June 2009 s rrounding

the GNS contract. In this regard, in his letter to Gama raising the concerns
expressed by TIA Wells specifically invited Gama®' to indicate what action

9 3ama, page 67-8

144t paragraph 8, Bundie D1, page 141 o

240




perferming a similar investigation.

80

he considered appropriate to resolve the concerns and what corrective
steps he would recommend be taken from a management point of view to
deal with the GNS appointment. In this context, of his having b een
specifically asked what should be done, Transnet coritends that Gama’s
response contained in his written response of 20 July 2009 was wheolly
inadequate having regard to what he suggested under cross-examination at
the hearing should be done by way of an investigation of the GNS contract
irregularities. On this issue Gama's response was that he required all ihe
documentation and that he never recsived the reports from the intetnal
auditors with their concems or the documents which they had obtained in
relation fo the alleged irregularities, which he maintained were related o
managers several levels below him in the hierarchy. Gama also attributed
his failure to pursue an invéstigation to the fact that he no longer believed
that the approaches to him by Wells were genuine.? That however in my
view is no reascn why his responsibility as CEO to call his subordinates to
account could and should not have been fulfilled. There was no reason why
at the time immeadiately after the interview Gama as the CEQO could not
have called his staff to account. He had the authority and the powsr to
secure the relevant documentation himself, Indeed, during the interview, the
investigator asked that he fumish all relevant documents, Gama retained
the responsibility to perform his own investigation into the persons under his
command and control. 1t is in my view no answer to say that he was unable
to perform such an investigation because the internal auditors were
In this regard Gama referred to the
“practice” in Transnet that the internal auditors would approach him
regarding issues and to request documentation, He was clearly suspicious
because in this instance it appeared to him that TiA already had certain
documentation which was not given fto him in the normal way. The
unchallenged evidence of Madhav was that towards the end of the interview

202
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Gama asked for documentation which was made available to him absout a
week later and that Gama never reverted to him to corract anything that he
had said during an interview or to respond at all.?® Gama's response at the
hearing o the effect that he had requested the Chief Procurement Officer to
obtain the documents, that the latter had indicated that certain of the
documents were with the auditors but that he would compile a file and that
Gama then went on leave for some three weeks, that on his return he did
have two files and was still congsidering these when he met with Wells on 11
May 2008 when he was first informed that he was himself the subject of
investigation. Gama contended that at least in part why he did not pursue
such investigations was because he did not want to be accused or
suspected of engaging in any form of cover up. He therefore felt that he
could not continue with the investigation which he had started.

[ am doubtfui ahout how determining the extent of the irregularities
associated with the GNS contract in the security department and the
procurement department could reasonably lead to a conclusion that Gama
was altempting to cover up. Moreover, if this was gentinely a concern on
Gama’s part at the time, one would have expected that this would have
been expressly raised in his written response of 20 July 2009, bit no such
concerns were expressed.  All that was expressed in that letter in refation
to this is that an investigation is required into the GNS contract and that the
new General Manager for secunity had been asked to investigate and that
three months wouid be required to complete such a review dealing with the

suspicions of internal auditors. 2%

In his written response on 20 July Gama stated the foliowing in paragraph
4.1: *1 deny any involvement in any possible manipulation that you may be
referring to relating to the GNS appointment. if indeed there was any

T

=9 Page 112
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manipulation that you suspect by any party, we would follow up on that
matter and carry out an investigation.” Gama's position at the disciplimary
hearing was that he considered he had been misled at least possibiy
fraudulently by PReattie and possibly others, that there were clearly
irregularities  which needed to be investigated in the security and
procurement departments. He even named some of the individuals whom
he said needed to account for their conduct. This position is entirely
inconsistent with the statement which he made in his writien response as
set out above. Neither does the suggestion later in his written response that
he has tasked the new General Manager security to investigate the matter
and requires three months to complete the review constitute an adequate
explanation for this response which refers not to any manipulation or
irregularity suspected only of Gama himself, but refers to any irregularity by
“any party" which would include the managers and Gama’s insubordinates

in the security and procurement departments.

170 Also noteworthy is the fact that in nis written response Giama compietely
failed to mention the fraud and misrepresentation committed upon him by
Beattie or the possible involvement of others in the irreguiarities
surrounding the GNS contract, which had been listed in detail in Welis’ letter
where these concerns were raised.?® This would of course have been
uppermost in Gama’s mind and would have been a simple matter to include
in his written response. When this failure was put to him, Gama’s response
was that he was under time pressure to respond. Even accepting that he
had other duties to perform this is to my mind an inadequate response
given that he had more than a month in which to reply tc Wells' letter.
Neither is Gama’s contention that he later realised that certain issues which
he had raised in draft versions of his written response were somehow.
omitted in the final version at all convincing. If indeed he later realised that

‘;}} |
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certain responses had been omitted one would have expected that he
would have simply supplemented his response to Wells. There wass no
evidence that he did so, and neither did he produce at the discipli nary
enquiry the draits which he alleged contained the omitted material.

In fact, Gama's explanation in refation to the appointment of GNS in his
wriften response was merely to deny any personal involvement in ejther any
manipulation relating tc the appointment of GNS or the original open terder
process and to seek to provide reasons for why the appointment of GNS on
confinement was justified. The approaeh of seeking to justify . the

appointment of GN8 on confinement is. entirely rnconsmtent with Gama 8
approach. during the disciplinary enquiry. As was pointed out tor Transnet
the failure to seek to eall anybody to account and the approach adopted by
Gama in_his written respoense and the failure to investigate what he by then
knew to be serious. irregularities and procedural defects, is consistent with
Gama knowing about the irregularities and procedural defects but seeking
to _avqid any investigation into them possibly because anybody called to

account would simply point out Garna’s ewn involvernent.

Gama denies that he had sufficient information on 5 December 2007 to alert
him that he needed to make further enguiry before authorising the
confinement and that his failure to do so was gross negligence on his pan.
He stated that he trusted that there had been an open tender process
followed to the letter involving adjudication committees and a tender board
and that he had no reason to suspect anything untoward. Gama denied that
he new GNS was being favoured in the appointment by virtue of the

confinement process having replaced the earlier open tender process.

Gama was not able to offer any reason for why Beatty would have wanted
to mistead him into signing a confinement for GNS. All he could suggest in
this regard was that he did not suspect that Beattie would have willingly

ey
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done so, and that perhaps Beattie was merely repeating what he had b een

told by others.

Discussion and conclusions on the GNS contract charge

174 Gama admitted signing the GNS confinement document. It is common
cause that the document which Gama signed was in fact the approval of a
confinement contract and was not the product of an open tender process.
Gama’s version is that when he signed the GNS confinement document he
believed at the time it was an open tender and only later, upon being shown
thfa documents, did he come to understand that the process was in fact one

of confinement,

175 Clearly Gama ought to have known that what he was signing was a
confinement. The document which he signed was headed “GNS
confinrement®™ and clearly reflects in no less than 15 places over 7 pages

that it is a contract on confinement. Even as the busy CEO of a large

organisation Gama was negligent if he failed to observe that what was
presented to him was a document for the approvali of a contract on
confinement. Gama says that he placed reliance on Beattie as a trusted

General Manager who informed him at the time that there had been an

open tender process. [n the circumstances where the document which he

was being shown reflected something quite different, namely a confinement

process this information from Beattie should have raised warning bells.

176 The crucial issue in dispute under this charge.is whether Gama knew at the
time he signed that what he was signing was the approval of a confinement
or whether he believed at that time that he was signing the approval of a

contract pursuant to an open tender process.

206 ? .y
Bundie 81 page 114 V)
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177 1 Gama signed knowingly and aware that it was a confinement to (GNS
beyond- his delegated authority then his actions were wilful rather than
merely negligent. The investigator Madhav did not contend even at the
disciplinary hearing that Gama was knowingly not telling the truth. it was
nevertheless argued for Transnet that a finding should be made on the
probabilities that Gama’s actions in relation to signing the GNS confinement
document were wilful. In this regard Transnet led extensive evide nce
regarding the circumstances leading up to the signing of this document and
also led evidence about the circumstances during the implementation of the
GNS contract and about the circumstances of Gama’s aileged failure io
take sufficient steps to investigate the irregularities around the GNS
contract. Gama denied knowledge of the circumstances relating to
irregularities preceding his signing of the confinement document on 5

December 2007.

Summary of background facts and circumstances which existed prior to

Gama’s signing of the GNS confinement

178 The investigation found no links between Gama and GNS according to
Madhav.?”” The only link is.the fact that General Nyanda, whilst not a close
personal.friend, was more than a casual acquaintance -of Gama's. This is

discussed rmore fully below. -

179 The evidence established that in the normal course Gama would have
played no part in and had nothing to do with an open tender process which
would be adjudicated on by a cross functional evaluation team and
thereafter by the relevant tender board which would decide whsther the
tender should be accepted or not and would then refer the matter for the
conclusion of the contract by an executive official. There was also no direct

evidence to link Gama with the previous steps taken in securing and

%7 Madhav page 146
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motivating GNS as the preferrad service provider on confinement. Garna's
first involvement with this process of which there is direct evidence was of
the one on one meeting on 5 December 2007 in his office when Beattie
asked him to sign the GNS confinement document. Only Gama gave

evidence of the circumstances of that meeting.

Some years earlier when Gama signed approval for the appointment of CPi
as security services provider he wrote a note that the contract should be
entered into for 6 months and then be reassessed. This indicates that he
considered that security contract with some care and formed a view that the
services provided by CPI should be tested. This approach iHustrates that he
took care and himself considered, independently of the advice of his more
junior staff, whether in the interests of Transnet the CPFi confinement
contract shouid be approved. This careful and considered éhproach by
Gama is to be compared with his own version that he took no similar care
when he signed the GNS confinement document which was similarly for a
security service contract. He said that the rsason that he failed to take such
care was because he did not read the GNS confinement document in the
quiet of his own time while going through his in tray in the normal course.
instead he signed the docurnent without giving it proper considered and
independent consideration because he was asked to sign the document in
circumstances where Beattie his General Manager approached him asked
him to do so saying it was urgent and that an open tender process had
been followed. It was not suggested that Gama fabricated the entire
incident and that he did not mest Beattie at all or that he did so under wholly

different circumstances 1o those about which he testified.

Beattie has since emigrated to Australia and was not available to give
evidence. He told investigators that he could not assist as he could not
recall the events in question. There was act:ordi-ngiy no withess who could

directly contradict Gama’s version of the everits dufing their meeting.
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182 The evidence which tends to contradict Gama's version is therefore =l in

183

the nature of indirect evidence from which inferences must be drawn.
There is nevertheless much to be said for Transnet's contention that when
Gama signed his approval of the GNS contract it was probably in the
knowledge that it was a confinement contract with GN& - a company
controlled and owned by a high profile acquaintance of his, hamely General
Nyanda. Although as stated there is no direct evidence of Gama's
Knowfedge in this regard — which would establish the necessary intent on
his part to make this conduct wilful rather than negligent, the surrcundling
circumstances which prevailed undoubtedly lead to a high level of suspicion
that Gama in fact concluded the GNS contract with full knowledge that it
was a confinement and that it was a contract with GNS. Clearly something
was amiss in the TFR security department in refation to the securing of
GNS as the service provider for the comprehensive security package
required by Transnet. The onus of showing that Gama wilfully approved a

confinement process in favour of GNS lies on Transnet on a balance of

probabilities.

The irregularities and untoward aspects associated with the procurement of
the services of GNS and which tend to show that Gama had knowledge of

the confinement to GNS may be summarised as follows.

183.1 No open tender process was followed as required under the DPP
policy, and as Gama himself had previously specifically required in

relation to security services.

183.2 This was not a simple case of a failure to follow the open tender
‘ process. In fact an open tender process commenced and reached

an advanced stage with four bidders being shortlisted. The tender
process was initially put on hold and thereafter cancelled entirely.

The cancellation was effected on the basis of an “instruction” from

group fevel, but the person who was responsible for issuing that
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183.4

183.5
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instruction denied ever having given the inst’rur_;_t_ion_, There was
moreover noc good reascn to halt the open tender process me rely
because one of the four bidders had become ineligible to contirwe
bidding. The other three bidders remained unaffected by G48
having to withdraw from the process, The cessation of the open
tender process is therefore not salisfactorily explained and remains

highty suspicious.

Strictly; there was no urgency at the time in relation to securing the
relevant services because the work was being undertaken by CPi.
Aithough the end of the contract period with CP] had been reached
CP! was evidently performing the work competently and the
security contract with CPI was being exiended on a monthly basis.
Accordingly there was nc crisis with there being a security void
which needed to be filled. On the contrary — in the area of specific
concern - namely cable theft, the statistics of incidents over the
relevant period in 2007 showed a steady decline. Nevertheless the
contract with CPl was terminated. {There was, correctly, fio
suggestion that the urgency to which Beattie referred constituted
urgency for the purposes of the policy provision which permitted a
deviation from the tender process by reason of urgency.)

Even before the open iender process was siopped and the
participating bidders notified thereof, TFR staff had approached
GNS to seek its proposal for the required securlty services. The
evidence shows that there probably was assistance to GNS from

inside TFR.in the preparation of its propoesal.

A misleading motivation document was produced by Senamela
and Nayager of the TFR security department in which GNS was
promoted as the sole suitable provider of the services. At the time

GNS was not so much as registered with PSIRA.
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183.6

183.7

183.8

The fact that there was probably collusion between senior mans

within TFR security department and GNS. Such collusion \

shawn at least, as mentipned above, to the extent that GNS was
assisted in putting together its proposal to provide the secCurity
services and that this was done at a stage when the open tender
process was still in place and had not yet been stopped. Secondly
the motivation for the confinement of the contract to GNS is, on a
proper examination thereof, a set up job designed to ensure that
only GNS and neither of the other two so-called competing
companies would be viewed as acceptable and abie to perform the
required work. This too suggested a collusive relationship with GNS.

No proper invasﬁgatio‘n or due diligence process was conducted
into the ability of GNS-to perform the required security work or as
to its proven track record. In fact GNS employed no staff at all and
contracted out all the wark which was in breach of the contract with

Transnet.

The proposal to engage GNS on confinement had proceeded
through the recommendation process to HOAC which was the
relevant tender board. HOAC had recommended the appointment
of GNS on confinement subject to the approval of the CEQ. This
recommendation was irregular in that the tender board should
have realised that the value of the proposed coniract exceeded its
tevel of delegated authority, as it also Gama's level of delegated
authority, and the tender board should therefore have referred any

recommendation to a level higher than Gama as the CEQ.

183.9 The improbability of Gama not knowing and bothering to discover to

whom the security contract was going, particularly as even on his
own version he looked at least cursorily at the GNS confinement

document presented to him for signature.

250




80

183.10 The fact that had the appointment process adopted been an open
tender process there would have been no need for Gama to sign of
the GNS confinement at all. it was however possible that as g
matter of courtesy it would have been given to the CEO to sign.

183.11 On his own version at the enguiry Gama felt that he had been
misled by misrepresentations made to him by his sub-ordinates as
fo the tender process which had been folliowed when he was asked
to sign the GNS confinement. He knew that irreguiarities must have
occurred, yet despite this knowledge he made the extraordinary
statement in his wiitten response on 20 July 2009 that he would
follow up and investigate if Welis suspected any “manipulation” by
any party. This is entirely inconsistent with Gama’s own position as
evinced at the disciplinary heaiing that fie knew there must have
been procurement irregularities and that he personally felt misled by
the representations which had been made'to him at the time of his
signing. Gama'’s failure to investigate his subordinates promptly in
these circumstances was ﬁot satisfactorily explained and suggests
the inference that he failed to immediately conduct an investigation
into the conduct of his subordinates for his own reasons, possibly
because he knew all along since 5 December 2007 of the situation

that GNS had irregularly secured the contract on confinement,

184 On the other hand in evaluating the probabilities of whether Gama had
knowledge of what he was signing and intended to confine the contract to
GNS there are also a number of factors which tend to show that Gama did

not have such knowledge. These are the following:

184.1 Gama as the CEO of the largest division of a very large corporation
— while he is ultimately responsible for the whole of TFR — is not
directly responsible for the day-to-day operations of the TFR
security department or the procurement department. There is no
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184.2

184.3

184.4

184.5

direct evidence that Gama personally had any invoi,
process preceding his signing of the GNS confinement do

There is no direct evidence that Gama was in cahoots with the
security managers who were apparently improperly engaged

assisting GNS to secure a contract on confinament.

There is no evidence that Gama issued or influenced the instruction
to stop the open tender process. Indeed that instruction is recorded
in the decuments as having emanated from Group level (although

~the person who is alleged to have issued the instruction denied

having done so).

Gama had historically himself consistentiy expressed the attitude
that security contracts should go out on open tender. This attitude
was of course contradicted by the fact that Gama had himseif
signed and approved the original CPI contract on the basis of a
confinement, because that company was said to be the only
company capable of providing the required services. (No improptiety
was suggested in regard to the approval of the CPI contract, but this

illustrates that a security company was in fact previously appointed

by Gama himself on confinement rather than on open tender.)

Gama had expressly issued an instruction in early. March 2007 that
an open tender process be conducted and concluded by no later
than 1 July 2007. (In this regard it is strange and somewhat
improbable that despite frequent discussions with his senior
managers, probably on an almost weekly basis, at management
meetings regarding what was an acknowledged high priority
problem, namely cable theft, and despite Gama’s instruction to
conduct an open tender process, he nevertheless maintained that
he had never kept track of or discussed the progress of that open

252

N

[ @

o



184.6

184.7.

184.8

184.%

92

tender process which was designed to secure a competent and
comprehensive security service to deal with the cable theft prebf em,.
In this regard there is again no direct evidence to contradict Gamma’s
say-so that as a high fevel executive he was unaware of the details
of the situation in regard to the progress of the tender process whiich

he had instructed should occur.)

There is the fact that Gama would have known it could readily be
shown having regard to the paper trail of procurement procedu ras
that what he was approving was indeed a confinement, and the
inherent improbabifity of his taking that risk.

There is no evidence of Gama in anyway having benefited
personally from the award of the contract to GNS. (I would obsérve
however that by its very nature such evidence may be very difficult

for Transnet to obtain even if it indsed existed.)

The fact that there had been an open tender process and that Gama
could well have seen in Beattie’s possession the front cover of the
document which it was common cause was sent out calling for opsn
tenders. Gama could in conssquence have understood or wrongly
assumed that an open tender process had been properly and

procedurally conducted to finality.

The fact that the tender board is required in terms of the DPP policy
to refer any proposed contract to the persan in the hierarchy with the
appropriate defegated powers for the value of the transaction and
the tender board in fact referrad the proposed GNS confinement
contract to Gama as the CEO even though the contract value meant
the contract was outside of his delegated authority.  The tender
board (HOAC) had no authority to approve a confinement for R18
million. Mr Toblas was questioned as to why the tender board, of
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which he was chairman, had approved the GNS contract in that
sum. His answer fo the effect that it only “supported” and dicd not
finally “approve” the confinement which always remained subje-ct to
final approval by the CEQ was unsatisfactory in that he tender b oard
supported a contract which it knew the CEO could not approve.
HOAC's delegated authority to approve expenditure was the same
as the CEO's, namely R 10 miltion. Insofar as HOAC had approved
the GNS contract this therefore virually amounted to a
representation to Gama and certainly suggested to him that ihe
value of the GNS contract was under R 10 million, because if the
value of the transaction was for an amount greater than R 10 million
HOAC ought to have referred the matter to an authority higher than
Gama whom it knew had the authority to approve contracts for more
than R10 million. In my view Gama is probably entitied to contend
that this misled him as to the value of the GNS contract. On the
other hand Gama was required to exercise an independent
judgment in considering whether to approve the GNS confinement
document — which, had he examinad it properly, would have
reveaied to him that the transaction was for an amount in excess of

his delegated authority of R 10 million.

184.10 As to the fact that HOAC referred the GNS tender proposal to Gama
when it should have referred the matter to the next higher level of
authority, four possible options arise. (i) HOAC believed that it was a
confinement for less than R10 million and that they were therefors
within their rights to refer it to Gama as CEQ; (i) HOAC was in
cahoots with Messrs. Khanye and Senamela who put up the GNS
motivation document; (iil) HOAC was in cahoots not only with
Khanye and Senamela. but also it with Gama himself when they
referred the GNS motivation document io Gama; (iv) HOAC was
derelict in its duty by referring it to Gama when it was outside of his
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jurisdiction. As to opticn {i) properly considered thers is really no
basis in the GNS confinement document itself for under R10 million.
Options (i} and {iii) seem inherently improbable given the lesrge
number of people who would have needed to be part of some form
of conspiracy. That leaves option (v}, namely that HOAC was
simply negiigent in its duties, as the most likely scenario.

185 The immediate circumstances under which Gama was asked on 5
December 2007 to sign the document by Beattie are also relevant to
Gama’s state of mind at the time and whether he signed the docurment in
the knowledge that it was a confinement. Gama was presented with the
GNS confinement document by his General Manager Beattie who asked
him 1o sign it. Gama contends that he is entitled to trust and rely on his
senior managers and that Beattie was such a trusted manager whom he
had no reason to doubt. This was supported to some extent by Wells who
accepted the general proposition that Gama was entitled to rely on his
subordinate empioyees in his department where he was not personally
involved in something which had happened.”®  Also relevant is the fact that
Gama knew at the time that Beattig's departure from Transnet was
imminent. In fact Beattie's termination agreerment was signed later the same

day and his last working day was a few days later.

186 it is apparent that Gama faited to read and properly consider the documents
placed before him by Beattie. In the interview Gama delineated his role as
limited to asking his Genera| Manager whether funds were available and
whether the correct procurement process had been followed. At the
hearing his evidence in this regard was to much the same effect, namely
that he asked Beattie about the process and whether this was budgeted for
and then simply signed the final page of the GNS confinement document
without first reading the contents thereof. Gama’s explanation for his failure

M \Nells, page 137
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to properly read the document was that he trusted Beattie’s explanation.
This may of course he a false explanation in that Gama may well have
known at the time that what he was approving was a service contract on
confinement, that the value of the contract exceeded his delegated auth ority
and that the contract was being awarded to GNS a company owned and
controlied by a person with whom he was personally associated General
Nyanda. These are al! facts which a careful and non-negligent CEQ should
have known and could have ensured that he was aware of by the simple
precaution of reading the documents placed before him for signature and
properly ventilating with Beattie and with regard to the other supporting
documents why it was that the documentation clearly refiected the process

as one of confinement and not as an apen tender.

Gama’s explanation about what occurred on 5 December 2007 in ihe
meeting with Beattie may be a false explanation. In this regard it is relevant
to consider that Gama was not open about his relationship with General
Nyanda. He initially down played and denied the fact that he was more than
merely an acquaintance of General Nyanda. Gama put up a false
contention during the hearing that he knew General Nyanda only as any
other member of the public would. He later admitted, after the cellphone
records had been produced, that he was more than an acquaintance of
Nyanda — though he would not describe him as a friend. | describe this
relationship as mere than an acquaintance in that their relationship was
such that they had played golf together, they clearly had each others
cellphone numbers and Nyanda called Gama to express his condolences
when a member of Gama’'s family died and to commiserate when Gama
was suspended. Those are acts which one would not expect of a mere
acquaintance and are to my mind the acts of a person one would probably
describe as a friend, though not necessarily a close friend. Gama explained
that the reason why he gave his lawyers a misieading version was because
he wanted to gainsay the inference which he felt was being drawn, namely
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that he was a close friend of Nyanda’s, even though that was not what the
witnesses had in fact said. My impression is that Gama was evasive in this
area of his testimony. Whiie he explained why he had wanted to misiead the
enquiry, the fact is he was prepared to do so and could well have similarly
been prepared to present incorrect facts on other aspects of the engLairy,
particularly as Beattie was not available to testify in order to gamsay
anything Gama said about the events of their meeting on 5 December 2007.

Gama’s version as to what was discussed at the December breakfast
meeting was in my view inconsistent with his eallier version therast during
his interview. He testified at the hearing that at the breakfast meeting with
Oaies the issue of the GNS contract was not discussed. According to him
the only mention of GNS was when he was asked whether he was aware
that a company called GNS was being used, to which he answered that he
had become aware of that because of reports from his managers Fernhead
and Senamela that GNS and had assisted in securing a ot of prosecutions
regarding cable theft.** This was then foliowsd up af the breakfast meeting
with a-question as to whether he knew that Genaral Nyanda owned GNS, to
which he replied that he did know this. The tfranscript of the interview, as
confirmed by Madhav shows that duting the interview Gama gave a
different version. During the interview when the topic of discussion was
Gama’s understanding of security contracts at the end of 2007 and in
particular whether the contract was one of confinement with GNS, he said
that at the mesting with Naicker?'® (which was the breakfast meeting) “We
discussed this thing..... and as far as | am aware and as far as | am
concerned, there was never any confinement on this particular matter, even
if somebody may have, for some reason, then returned it in a manner and

%% Gama, pages 24-25
¥ That transcript refers incorrectly to

“Michael”, that there was no dispute abodt the fact that this

was the meeting at which Gama was brlefad by Qates and Naicker,
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the way that it then looked like it was a confinement. " There is litfle d oubt
in the context that Gama was there referring specifically to the GNS
contract as having been discussed at a breakfast meeting. Moreover,
Gama’s explanation at the disciplinary enquiry that this was a chservation
referring in general terms to the issue of personnel wrongly completing
standard forms, is quite simply not a satisfactory answer as the passage of
the transcript in question is not capable of that interpretation, as Gama

himself then conceded when the next passage in the transcript was brouight

to his attention.”*?

189 Gama’s reference during the interview to the contact value only being R4.9
million (when it was in fact over R 18 milion} may have been a genuine
misreading of the GNS confinement document which he quickly looked at
during the interview, or it may have been an attempt to mislead the
investigators as to what he had signed or an attempt by Gama to convince
the investigators that he believed at the time was that he was signing
approval for an amount within his level of delegated authority. The same
situation prevails in relation to Gama’s further reference in the interview to
the five month review period being the basis of the valuation of the GNS

contract at R7.5 miliion.

190 While Gama was clear that Beattie did not show him all the documents,
page for page (there being three quarters of lever arch file of documents in
Beattie’s possession) he did testify that Beattie showed him “the refevant
documentation”. In particular he accepted that Beattie showed him the
document on which the names of three companies appeared.?'® Later in
the interview he repeated that Beattie “would have shown the names of

companies™'* and that “He showed me three companies in this document

“'" Bundie D1, page 78; Gama page 24-28
2tz
SGama, page 28
213 e3ama, pages 33-35 and 40
** Bundle D1, page 84;Gama, page 46
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to say: These are the companies that we have interviewed.”® Gams
confirmed in his testimony at the disciplinary enquiry that he was shown the
names of the companies. He alse contirmed that he paid attention w hen
Beattie said to him “Here is the one company that we are choosing.”*' % |n
the light of this testimony of Gama it is hard to accept, though it is possibis,
that if he was shown the names of three companies he remained unaware
that the contract he was approving was an agreement with GNS which was

one of those three companies.

In assessing Gama's credibility it must be sald thst hﬁ;;wag\qrpss;e__xamined
extensively about events that occurred 'some time ago and some of which
were not necessarily within his personal area of operatian - within Transnet,
He cannot in fairhess be described as a generally poor or unrelrable withess
but there were, as set out above certainly wsatis actory agpssts of his
evidence apart from his lack of candour about Nyanda for which he

apologised. .

Madhav's testimony was in my view fairly balanced and credible. As the
investigator he- could well ba templed to defend the results of his
investigation and to guild the lily In his evidence in order to. do. s0. It js
however so that in one instance Madhav conceded under cross
examination that he had been mistaken. Madhav was challenged over his
testimony about the citcumstances of and timing when which Beattie left
Transnet. Madhav accepted that he left in the air his evidence about the
timing of Beattie’s leaving Transnet. In this regard Madhav's evidence wags
rather unsatisfactory in that he seemed io leave the impression that the fact
that Beattie was leaving very much at the time when he asked Gama to sign
the GNS confinement document was somehow suspicious, particulariy as

Beattie was paid a 15 months severance payment having only worked for

- Bundle D1, page 85;Gama, page 47
" Bundie D1, page 85;Gama, page 47-8
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Transnet for a period of 13 months. Madhav had not however examsinad
Beattie’s contract of employment, did not know whether he was on a Fixed
term contract or what the precise terms of his severance agreement weye. |
am not persuaded that Madhav intentionally gave misleading evidence on
this aspect. He simply answered the questions  which were put o him.
Madhav generally made concessions where he should have — for exarple
that the responsss by Tobias of HOAC and by Senamela and Khanyes {o
queries put to them by the investigators were not satisfactory. There is no

reason to doubt Madhav's veracity.

193 There Is similarly no reason why the evidence of Qates, Naicker and W ells

should be called into question.

194 On Gama's own version he did nothing by way of reference to the GNS
confinement document (or any other document) to satisty himself, as
opposed to relying merely on Beattie, as tc the content of the document
which he was signing. He accepted that he was aware of the stipulation in
the DPF policy that he was required to satisfy himself whenever he signed
in terms of the delegated authority. He said that he was satisfied by virtue
of the answers which Beattie gave to his questions which were around
process. Gama accepted that he and Beattie never discussed the fact that
the previous signatories had all approved the GNS proposal on condition
that the CEQC also approved it. It is noteworthy that the only questions
which he asked Beattie related to the process which had been undertaken
and whether the cost was budgeted for. As mentioned he said he never
looked carefully at the documentation®’’ though he accepted that he
“‘perused” the documents®™™® which Beattie was showing him while he was
simultaneously talking to Beattie. He failed to ask Beattie who the other
contracting party was and signed the document without ever knowing this

27 Gama, page 126
¥ ¢3ama, page 69 h
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important fact. He failed to determine in any detai! what the cost of the
contract was, and he failed to read the document which was in terms wkich
made it abundantiy ciear that he was in fact dealing with the confinemeent.
Gama didn't know for what period the contract was. He was content to
accept Beatlie's indication that there would be a trial period. In fact, had this
been a tender process, Gama's signature would not have been required at
all. This facl together with the fact that his signaiure was being sought
shouid have alerted him to conduct a closer investigation. In addition,
Gama's evidence it seems to me does disclose that he read other
documents at least in part, inciuding one which informed him that there had
been three companies considerad in the tender pbrocess. That information
does not appear from the final page of the GNS confinement document.
Gama's evidence under cross-examination that this was the onfy document
which he read thersfore contradicts his earlisr evidence frem which it is
clear that he read the cover page of the document which called for open
tenders. It also contradicts his version during the interview from which jt
appears that he also read - even i fleetingly- that part of the GNS
motivation document which contained the ist of the three companies

considered for the confinerment tender.

It was contended for Transnet that it was improbable that Gama as the CEQ
had simply signed a decument which consisted of a page of signatures after
a five to ten minute discussion in circumstances where he knew that there
were problems with procurement procedures in TER. There is considerable
force in of this submission. Gama Was the last person in the chain of
authority- that approved the coniract. Placing refiance on the fact that the
proper process had been followed without ensuring and salisfying himsslf
that this was so and then simply signihg a page of signatures which was
presénted to him does seem somewhat “inexplicable and therefore
improbable. Gama’s explanation to the effect that both he and Beatiie were
ina hurry; that he relied on the fact that the tender board had looked at the
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issues and signed its recommendation; the fact that Beattie his trusted
General Manager had signed the document; and the fact that he posed
process questions to Beattie who answered to his satisfaction is rot a
satisfactory explanation for his failure to properly execute his duties as
CEO. In his cwn words his signature was “an oversight” and he “probably
fust absentmindedly signed it”.*'® On his own version he didn’t even satisfy
himself that what he was signing was in fact of the GNS confinernent
document which preceded the page of signatures which he did ook at.
Gama conceded that with hindsight he failed to periorm his duties as he
ought to have done.” He later agreed that even the one final page which
he was handed and read he “glossed over' as he had discussed in detail

with Beattie the process that had been followed. %!

196 As has been recorded above Gama conceded that had he read the GNS
confinement document he would have concluded that what he was sigring
was a confinement for a period of one year with the contract value of some
R18 million.? He accepted that had he read the document he would also
have seen that there was in fact no open tender process because the
process which had occurred had been stopped. He would also have seen
that one of the beneficiaries of the contract was General Nvanda and,
knowing that he was (at its iowest) a personal acquaintance of Nyanda he
would have known that there was a potential for this to adversely affect

TFR. All this shows clear and serious negligence on Gama's part,

187 For Transnet it was contended, correctly in my view, that Gama's exposition
of his role in the procurement process - namely 10 enquire of his Gensral
Manager whether there were sufficient funds and whether the process had
been followed - was wholly inadequate. As the senior executive authorising

7% Gama, pages 133 and 130
0 Gama, page 134

! (3ama, page 43 y
2 Gama, page 148-149 {f
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the transaction he does not constitute a check-point In any sense in the
procurement process if he relies entirely on the say-so of others. He is
required at least to check the documents which he is approving in ordesr to
satisfy himself that the procurement process and transaction that he is
being asked to authorise are what they purport to be, are correct, that the
contract is cost-effective, and that the correct procurement process has
been followed before he authorises the transaction. 1t is no answer to say,
as Gama does, that the questions which he asked of Beattie concerning the
process followed were sufficient, when clearly they were not. The document
which he was signing refiected something different and on his oWrn version
he was being misled. Gama said that he trusted all his General Managers to
do the right thing, but in this instance that trust was misplaced. In short, it
was his duty to check more carefully what he was signing and his failure to
do so was negligent. indeed, Gama himself agreed this was an oversight on
his part and it was not sufficient where the requirement was that he satisfy
himself as one of the various check points in the procurement process, for
him merely to check whether one of the earlier stages in the procurement

hierarchy was satisfied and therefore himself adopt the same position, %

Gama admitted under cross-examination that he had an opportunity during
his interview to peruse the GNS confine document. He also said that he did
not have the opportunity to study the document and that they were merely

glossing over it. Nevertheless, he accepted that he had the opportunity of

looking at the document.®** It is clear from the transcript and Madhav's

avidence that on several occasions during the interview Gama referred to
facts contained in the GNS confinement document, and indeed | understood
Gama to concede this at one stage under cross-examination, although
eisewhere he seemed not to accept this. | find it improbable that a man of
his seniority, confidence ability could not, had he wanted to, simply have

.

% (Gama, pages 64-65
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insisted on having the opportunity to read the GNS confinement docu ment
during the interview. In my view he was probably free to examine th e full
text of the GNS confinement document during the interview and the ful] text

of the GNS motivation document had he asked to do so.

199 Transnet's case is further that Gama's failure to complain about the fact that

200

he had been misled coupled with his failure to take action to investigate and
hold responsibie the persons who misled him is significant, and a pointer o
his true state of mind. To my mind the evidence does establish that there
was failure on Gama's part to point out that he had been the victim of a
misrepresentation. It is clear however that by that stage Gama’s attitude
was that he was being singled out and that in his view Transnet had failed
io provide him with documentation and failed to alert him that he was the
subject of an investigation, which he contended was the normal procedure.
It is clear that his suspicions in this regard had been heightened by his
having been informed by Mr Dube about the discussion aimed at preventing
him becoming the group CEO. As he put it, his “anfenna was up”. Whilst
Dube’s evidence was not credible it cannot | think be said that he did not
ever approach Gama and convey to him what he said he overheard about
ensuring that Gama should be prevented from becoming the group CEQ.
The fact. remains however that Gama did not respond, as one would
normally anticipate he should have, by saying that he was himself a victim
of a serious misrepresentation. He also did not vigorously pursue
investigating who may have been responsible for the irregularities within the
security and procurement departments. His explanation for why he was
tardy in that respect and that he did not want to be seen to be interfering
with an investigation which was looking into his own conduct is only partially

convincing.
Gama accepted, as appears in the interview transcript, that Madhav told him

that the acceptance tetter which was sent out confirmed a contract for a
period of one year valued at R18 million or R1.5 million per month. On
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Gama’s version what he authorised was a five-month trial period contyact,
yet he did not raise the fact that the conclusion of a 12 month congract
pursuant to what he had authorised was in any way irregular. The fact that
Gama never raised this irreguiarity was never properly answered by Gama
and tends to show that his version of what he authorised should not be
accepted because his reaction when he teamed of the 12 month contract is
not consistent with what he contends was his understanding of what he

authorised.

201 The company bears the onus fo establish that Gama signed with knowledge
that he was signing the approval of a confinement. The company has
shown that the document Gama signed was a confinement beyond his
delegated authority. It has further shown that objectively on the probabilities
there were serious irregularities in the TFR security department and
irregularities in the procurement process and in the conduct of the tender
board. However the evidence of Gama's knowledge of those irregularities
and the circumstances surrounding the securing of GNS as the service
provider is entirely circumstantial and all based on indirect evidence from
which one is asked to.infer that Gama had knowledge which he denies. As
the trier of fact | am required to have regard to the wider probabilities and
the credibility of the witnesses must be weighed in relation to these. The
principles for dealing with circumstantial evidence were enunciated in the
well known criminal law case of Flex v Blor™®* and have been modified by
our courts to be applicabie where the civil standard of proof of a balance of
probabilities applies such as in this disciplinary enquiry. The test is twofoid.
(a) The inference sought to be drawn muslt be consistent with all the proved
facts. H it is not, the inference cannot be drawn. (b) The proved facts
should be such as to render the inference sought to be drawn more

probable than any other reasonable inference. If the proven facts allow for

% 4939 AD 188 at 202-3 ,K k;’)
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another more or equally probable inference, the inference sought £o be
drawn cannet prevail **® Thus where one conclusion is more natural and
probable on the evidence, then that is the version which the trier of fact
should accept on the probabilities. Circumsiantial evidence which meats

this standard may be accepted and can be as weighty and compelfing as

direct evidence.

202 Is the inference that Gama signed knowing that he was approvinig a
confinement consistent with ail the proven facts? The answer to this
depends on whether it has been proven on the probabilities that Gama saw
enough of the documents which he so fleetingly perused. In paricular has it
been shown on the probabilities that Gama knew at the time that a terder
process had not been followed. That I think has not been shown. He krew
he had previously given an instruction that an open tender process should
be followed. He ohserved the cover sheet of an open tender process
document in Beattie’s possession. That gees a considerable way to
reasonabiy persuading somecone in Gama's position that an open tender
process was probably followed. To add to that there is the fact that Beattie
confirmed that an open tender process had occurred. | do not think that on
the probabilities it has been shown that Gama knew there was no open
tendar process. Probably he thought there had been such a process and
that is a reasonably probable inference, Though he was in fact mistaken |

am not persuaded that in such circumstances the most probable inference

is that-he knew that he was signing a confinement. The inference sought

to be drawn by Transnet as'to Gama’s knowledge has simply not in my view
been shown to be the most probable infersnce. Gama denies that he
actually had knowledge of he content of the document he was signing as
constituting a confinement. Given the absence of Gama's involvement in
the prior tender processes | am not persuaded that the suspicions which

** Macleod v Rens 1997 (3) SA 1039 ECD at 1049 A-C; H. Mohammed and Associates v
Buyeye 2005 (3) SA 122 GPD at 129 C-E. _
w7
And

i



267

106

arise as to his knowledge and from the inconsistencies in his version of
events and the seeming failure on his part to later complain about being
misied and his failure to vigorously investigate the irregularities show th at it
is more probable than not that Gama knew what he was signing. The
version that he did not know is at least equally probable and ultimat.ely,
despite their being serious suspicions and factors which show the contrary,
in weighting up the probabilities the recuired infererce of actual knowledge
of a confinement cannot be drawn. | find that | am unable to conclude that
is more probable than not that Gama signed knowing that he was approving
a confinement and that Transnet has therefore failed to show that Gama

acted wilfuily rather than merely negligently.

Conclusion on charge 1

208 In conclusion therefore | find that on charge 1 Gama is guilty of misconduct

in that;

203.1 - He ﬂag@@ﬁﬁ%f?“au’ehﬁrls}ed the conclusion of .a contract for the
provusson of secunty sefvices by GNS on confinement and fa;!ed to

carry out hrs duties as CEQ in the manner expected of th and

203.2 He negligently. failed to take appropriate steps to investigate the
irreguiaritieis associated with the haiting of the open tender process
and the replacement thereof with the GNS confinement t&nder
process and the presentation to him of a document for approval
which was the product of a confinement process but which was
presented to him on the basis that it was an open tender process.

Having reached the conclusion which | have under this charge, it is
unnecessary to consider whether Gama's conduct under this charge also

constitutes poor performance as is alleged in the alternative,



Charge 2: GAMA'S ALLEGED FAILURE TO COMPLY WITH THE BOARD

107

STIPULATED CONDITION FOR THE 50 LIKE NEW CONTRACT

Background to the charge

204 Gama painted a picture of TRE being a business which faced serjous

205

206

difficulties, was losing markst share and in 2005 made a loss of some R21
million which, by the end of the financial year 2009 had been turned arcund
to an operating profit of over R5 billion. However, the average age of the
locomotives in the fleet was 32 years as compared with an average of 12
years for locomotives in comparable railways around the world. To fix these
problems it was necessary to assemble a competent team of general
managers and managers and a number of managers were et go and

replaced.

Efectro Motive Division (*EMD”) was previousf_y Genera_! Motors Locomotive
Division and is a corporation which has beeh involved in diesel locomotive
manUfactpre‘ for maore _than a century. lis major competitor is General
Electf%c_.__ﬁqih of these corporations are very large diesel locomotive
manufaétu_res in North America. and are represented in South Africa.
Stbambene Trade Services (referred to' as either “Sibambene” or “STS")
was the local agent for EMD, principai?y 1o sell spare parts to the
maintenance market including TRE which maintains locomotives on behalf

of TFR.

In 2006 a joint venture comprising of EMD and STS presented an

unsolicited bid, not as part of a tender process, to TRE which was a

proposed solution to the problem of the ageing locomotive fleet suffering
frequent breakdowns. TFR needed in excess of 1500 locomotives over the
next 10 years, but the EMD/STS proposal was a stop-gap solution to
provide 50 like new locomotives. The “fike new” aspect of the proposed

project was that many of the components were not in fact new bt wera
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refurbished. The proposal was that EMD would supply cormponents to
South Africa and that a local manufacturer, TRE would assemble th ese
components in order to create the like new locomotives. The trac tion
motors as well as the engines to be supplied were between 5 1o 8 years old
but would be refurbished and reconditioned and work “like new” and would
enable TFR to use new digital equipment in combination with these
locomotives. Thus the end product would be a combination of new and iike
new components. The advantage from TFR's point of view was that the
cost of the like new locomotives would be in the order of R10 million less
per unit. This unsolicited bid was brought to TFR at the time when it was
preparing a major plan for presentation to the Board for replacement rolling

stock.

Evidence was led of a memorandum from the Transnet Group Financial
Planning which was presented to the Transnet Capital Investment
Committee on 17 October 2006 regarding the possible acquisition of 50
diesel locomotives from EMD. The purpose of that document was to obtain
approval to confine the tender process for the acquisition of the 50
locomotives to EMD/STS.** The memorandum also sought authorisation
for the Group CEO to conclude sign and execute the commercial contracts
for the manufacture and supply of these 50 locomotives. Gama testified that
this document was presented and discussed at the Capital Investment

Committee meeting.??®

A document containing the business case was prepared by the Capital
Investment department in support of the 50 like new locomotives from EMD
at the end of which a number of signatures appear.??® Persons who signed
in support of the proposal were Mr. Frederick Polgieter the General

Manager Transwerk (TRE) Operations, Mr. Percival Mosweu General

*7 Bundle C, page 2; Gama page 21
%8 Page 22
“9 Bundie C, page 40
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Manager (Capital Programme) and Mr. Nick Thomson the Chief Financial
Officer for TFR. Gama also signed his support for the proposal.?® The
document was similarly signed by Mr. Louis Van Niekerk the Chief
Operating Officer for Transnet who noted against his signature that
“Transwerk should be involved'*'  Gama said that his understanding of

this was that TRE would be involved in performing some of the work.

209 Mr. Wells, then Chief Financial Officer Transnet, also signed the document.
He noted against his signature “/t was agreed that STS would not be
involved. Any engineering or assembly to be done by Transwerk’. Finally,
on 29 October 2006 Maria Ramos the Group Chief Executive of Transnet
signed the document and noted “/ had exactly the same understanding as

Chris (W ells) so this is approved on the basis set out above”.

210 There was a discussion at the Capital Investment Committee meeting of 17
October 2006 concerning the fact that Transnet did not need STS to
participate. This was because STS was no more than a parts supplier and
were in fact an agent and accordingly there was no need for them to be

involved in the programme to construct the 50 locomotives.

The Policy Framework

211 The policy framework against which the 50 like new contract was concluded
is as follows. The Procurement Policy (*DPP policy”) read together with the
Delegation of Authority Framework are important policies which establish
the boundaries and powers and guidelines within which business decisions
are made. Transnel's procurement objectives are set out in the DEP policy.
It is the palicy of Transnet when purchasing or sefling goods and obtaining
services, to follow a course of optimum value and efficiency by adopting
best purchasing practices in supply management; and ansuring where

= Bundle C, page 41 s
! Bundle C, page 42 v ’i'x?'
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possible that open and fair competition has prevailed. Due regard must be
had to the importance of inter alia the promotion of Transmet's
Interdivisional Support Policy® which is contained in and forms part of the
DPP policy.*® Clause 2.1.1 of the Interdivisional Support Policy contains

the following provision:

“The foltowing Operating Division/Business Units which have been
identified as being strategically important to the core buisiness,
must be utilised by the core businesses and under no
circumstances may the external market be approached for goods
and services falling within their core-compelency area. These
support units are... Transwerk: Heavy engineering including wagon

and locomotive repairs..."

Later in the same clause the following provision accurs:

“Only if the above strategically important Operating
Divisioh/Business Units have indicated in writing that they do
not have the capacity to provide the required goods or services,
may this be sourced from the external market”

212 The aim of this policy is to ensure that work which it is within the capacity of

the various divisions within the Group to do is in fact not given to outside
sources.  Wells confirmed that this policy applied to the 50 fike new
contract.** Wells testified that it was very much contrary to the interest of
Transnet to permit STS to perform the work in the 50 like new contract and
develop a capacity in competition with TRE rather than to allow THRE to
perform the assembly work and have the opportunity to improve its ability to

produce work of world class standards.

bt

“* Clause 1.3.1.4(7) of the DPP Policy, Bundie A2 at page 46

3 Clagse 2.1 of the DPP Policy
284 Page 73 f
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213 Transnet Group Delegation of Authority Group Limits of Authority docuenent
applied at the time.** Clause 4.1 of that Delegation of Authority frame-work
provides for the sub-delegation of authority in certain circumstances: byt
this, according to Wells did not apply o the specific delegation afforded to
Gama by the board in relation to the 50 like new contract. In any event
Wells pointed out that the fevel of authority for the CEO of an opetating
unit®® such as Gama was, was up to 825 million for an unforeseen CAPEX
matter where the expense was not budgeted for. The 50 like new contract
was valued at over R800 million and therefore the delegation would have to
be from the hoard and in writing. Wells testified that when one sigrns a
document by way of executing a delegation of authority from the board you
need to have the board resolution before you to ensure that the contract

complies with the requirernents of that board resolution. 27

214 Also relevant to this charge is Note 1 in clause 5.5 of the Delegation of
Authority Framework deals with coniracts and provides in relevant part:

“Any person who has been authorised to execute any legal
documaents, including... contracts... on behalf of Transnet andior its
divisions... may only do so with prior advice of the relevant Legal
Services department as set out in the Transnet Group lLegal

Policy,”2%

215 Because of the nature of the contract and the amount involved the 50 like

new contract required the approval of the full board of Transnet. That

approval first occurred on 13 February 2007 when the matter was

5 Bundie A2, page 173
€ Clause 5.1.2 of the Framework documeant

57 Page 31
**® Bundle A2 page 154; page 21 of the Framework document
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discussed by the board and a resolution taken.”® This first resolution was

later amended in circumstarices which appear more Tully below.

In terms of the board resolution the responsibility for the implemantation of
the resolution was delegated to the Spoornet (now TFR) Chief Executive,
hamely Mr. Gama. This was unbudgsted expenditure that was not in the
plan for the year and Gama as the CEO of TFR did not have authority to
conclude the contract which was beyond his delegated authority tevel. |t
was therefore required that the beard dejegate this authority specifically to
him.  Gama did not have authority to sub-delegate this boarg delegated

authority. This evidence was not disputed.

Gama therefore concluded the contract on basis of the authority delegated
to him by the board which authority imposed a specific condition on the
contract, but the board condition was not met in contract signed by Gama.

A complaint was later received in relation to the 50 fike new contract and
was invesligated. Before considering that evidence it is convenient {o
consider the evidence of Wells which deals broadiy with the circumstances

and also with Gama’s role and conduct,

Wells set out the background circumstances. He explained that because the
S0 like new contract was for over R800 miliion and was an unbudgeted
expenditure not in the corporate pian it required board approval and was
therefore processed through the Capital Investment Committee (“CIC™)
which needed to approve the project. Approval was first required at the
divisional CIC Committee and so a document containing the proposed
business case for the purchase of the 50 locomotives was put up to that
committes. Wells referred to this document®® which at the end thereof was
signed variously -on 6 and 9 October 2006. All the signatures that appear

s

% Bundle C, page 48
* Bundle C, page 11 - 42
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on the penultimate page of the document are those at divisional level
including the Chief Executive Spoornet, Mr. Gama who signed on 9 Ockober
2006. This was prior to the Group CAPEC meeting on 18 October 22006.
Wells himself chaired the Group CAPEG mesting in his capacity as CF QO at
the time. Wells testified that the document was not presented at that
CAPEC meeting but an investment summary was presented at the mee ting.
The purpose of the business case document is stated therein to be Jnter

alia:

“To confine the tender process for the acquisition of 50 EMD’s to
Diesel (EMD)/Sibambene Trade and Services” and “that the Giroup
Chief Executive be authorised to conclude, sign and execute the
commercial contracts for the manufacturing and supply of 50

EMD's.. 4,

This proposal came from the Investment Forum at Group level amd
proposed that ultimately Mr. Gama the CEO- of then Spoornet was

authorised to conclude sign and execute the contract.*?

220 Wells testified that the discussion around this project was -that it was a
progressive project which on the face of it provided delivery within a 12
month period of 50 locomotives al a substantially reduced price compared
to new locomotives. Moreover, the project had the potential 1o achiave
precisely what Transnet wished to do strategically both for TRE and with its
capital programme generally, namely to localise and build expertise for
locomotive engineering maintenance and assembly, Wells testified that
what was unclear and confusing was the identity of STS as most members
of CAPEC, including himself and the Group CEQ Ms, Ramos, did not know
who STS was, why they should be involved and precisely what the role of
TRE would be in this project. It merged that STS was a paris distributor for
EMD. The attitude of CAPEC was that it saw no reason ‘why 8T8 should be

' Bundle C page 2, paragraphs 4 and 6
*2 Bundle C, page 6
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involved as it was the first locomotive purchase ever executed and Transnet
wanted to deal diractly with EMD which was known and was the original
equipment manufacturer (“OEM?) in order tfo get the OEM’s warranty and
reputation behind the project. That was guite apart from the security of
Transnet dealing with EMD and the OEM as the counter-party as regards
risk. Transnet wanted TRE, whose expertise was repair and maintenance
of locomotives, to have the opportunity to build expertise and a business
and 1o secure employment and roll out a production facility. Wells said that
the discussion got fairly heated but that it was an exciling project and it vvas
clear that CAPEC would agree to it but certain conditions were made very
ctear, one of which was that STS would not be involved at all. in this regard
Welis pointed out that Transnet was sceptical about middlemen having
suffered in the past from circumstances where they simply added cost and
complexity but no value to projects. At the time TRE had spare capacity
and needed more work so this was project was an ideal opportunity to grow
the business and extend the type of engineering work performed by TRE.
The idea was therefore that TRE would do all the work that could be done
focally in order to buiid expertise and improve its engineering standards.
and this project provided an ideal opportunity to do so. Mr. Gama was
present at that CAPEC meeting. Initially Gama was very strongly in favour
of the involvement of STS, but the CAPEC committee was adamant that
they did not want to have any involvement of STS, Ultimately the decision to
proceed with the project was approved, but the conditions attached were
that STS was not to be involved and that TRE would do all the engineering
and maintenance work and assembly work that could be done in South

Africa *®

The business case proposal document needed some amendments and then
required to be signed by the Group CFO and Group CEO before the project

“? Page 16
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could be admitted into the capital expenditure system. At Group level the
Chief Operating Officer, at that time Mr. Louis Van Niekerk, was also
required o sign the business case document. The expenditure on this
project was beyond even the Group CEO’s authority for capital expenditure,
which for unplanned items like this was R700 million, whereas the 5¢ like
new contract was for over R800 million. Gama signed his approval of the
business propesal on 9 October 2006 it as it was presented and without
alteration and before any of the group executives signed it. The three group
executives who subsequently signed it however all required an alteration to
the business plan. Against his signature on the business ptan the CQO
Transnet, Louis Van Niekerk noted: “Transwerk should be involved. Wells
then CFO inserted a handwritten note next to his signature which read: “ft
was agreed that STS would not be involved. Any engineering or assembly
to done by Transwerk”. His signature is dated 20 October. The third
signature was that of the Group CEO, Ramos on 29. October 2006. She
appended a handwritten note which reads “/ had exactly the same

understanding as Chris (Wells) so this is approved on the basis of set out

above”

222 Wells testified that the reason it was necessaiy to make thess handwritten

notes and qualifications upon signature was because the business case
which was presented after the CAPEC meeting of 18 October did not
capiture the concerns of CAPEC and needed amendment as it did not

clearly address the issues which had been raised at the CAPEC Committee

regarding STS. The two key issues not addressed in the written business
case as presented to the group executives for signature were first that TRE
would be involved in all the localised work, and secondly that STS would
have no involvement. Wells testified that he discussed these aspects with
Van Niskerk who had already appended his handwritlen note before Wells
signed and that Van Niekerk was in agreement with the note added by
Welis. Moreover Ramos later approached Wells to discuss the matter with
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him as she couid not understand why the business case had not been
amended appropriately. She too was very clear that it could only be
approved subject to conditions as stated by Wells in his handwritten rrote.
Uttimately the project required to be approved by the board which as at 29
October 2006 when Ramos signed the business proposal had not vet given

its approval.

223 Gama then addressed a letter dated 25 October 2006 to EMD and STS** in

which he referred to the 50 like new contract and stated:

“Your praposal to Spoornet delivered on 14 September 2006 with
regard to the above refers. Spoornet is hereby pleased 1o inform
you that your offer is hereby accepted for the purchase of 50 fike
new GT26CU-3 locomotives subject to the conclusion of a forrnal
written agreement between yourselves and Spoornet.”

Wells testified that this letter, signed by Mr. Gama was inappropriate.
Firstly, he could not issue such a letter until board approval had besen
obtained and there was as at that date no such approval. Secondly, after
the CAPEC meeting of 18 October approval could only have been given for
the amended business case whareby STS was not involved and TRE would
do all the local work. The letter which Gama signed on 25 October 2006%%
gave no indication of either of these conditions which had been stipulated.
The request for approval of the 50 like new project was not approved by the
board at its November meeting because the Company Secretary had not
yet received an amended business case taking into account the
requirements of CAPEC and the conditions stipulated by Weils and Ramos,
It was only at the board meeting on 13 February 2007 that the signed

™ Bundle C, page 43
“ Bundle C, page 43
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business case, cortaining the handwritten notes of van Niekerk, Wells and

Ramos, served before the board 24

Wells himself presented the business case to the board and it was acce pted
by the board with the specific condition reflected in Walls' handwritten rote.
The board acknowledged the strategic intent and passed a resolution that
STS could not be involved and that TRE would do all the engineering and
assembly work®”  The board resclution passed at the meeting 13

February 2007 reads as follows:

“Spoornet: Purchase of 50 EMD Class 34/37 Upgraded Diesel
Locomotives for Spoornet GFE

The Board resolved that it grants approval for:

= The implementation of the critical phase of the locomotive fleet
modernisation pian which includes an investment of R874.57
million (nominal) in the acquisition of 50 EMD Class 34/37
upgraded diesel jocomotives for Spoornet GFB;

*  The confinement of the tender to Electromotive Diesel (EMDY;

»  The conclusion signing and execution of the contract by the
Spoornet Chief Executive for the manutacturing and supply of
the 50 diesel locomotives to be delivered within 12 months of

date of signature.

The condition for the above approval is that Sibambene Trade
Services would not be involved in the contract and that Transwerk
would carry out all engineering on assembly and maintenance.”

Wells testified that the source of the board resolution was his handwiitten
note against his signature on business case document. The board
condition was in the same terms as Wells' note save that the words

“engineering or assembly’ were changed to ‘engineering on assembly’.
This was a pure typing error by the Company Secretary and was not an

**® Bundie C, pages 11 — 42; page 25
*" Bundle C, page.46
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aspect that was discussed. Wells testified that the intention was very cilear
both at the board meeting and from the discussions at CAPEC that all the
work that could be done focally by TRE would be done by them.

226 Despite the board stipulation that STS should not be involved, contract
negofiations were pursued between TRE and STS, Had the board
resolution been given effect to no such contract negotiations would have
been required. The fact of such contract nagotiations appears from the
minutes of the meeling of 5 March 2007 at which Percy Mosweu, Rubin
Molhabeng and Pinkie Msoupye represented TRE and negotiated with
Messrs. Adams and Erasmus of STS. This was despite. the fact that the
Gama had knowledge®® of the 13 February 2007 board resolution which
ek_cluded the involvement of STS. Mr. Mosweu was the Senior Engineer in
TFR responsible for locomotive projects and for this project in particular. It
was however the responsibility of Gama to ensure that the conclusion of the
50 like new contract was effected in line with  the board resolution. Gama
had no power to sub-delegate his duties and responsibilities in this regard
given that it was a specific board designated authority without any further
authority to sub-delegate without first obtaining an amendment 1o the board

resolution.®*

227 Wells testified that given the value of the 50 like new contract and Hs
importance to Transnet it would normally be the responsibility of the Group
CEO to conclude, sign and execute such a contract. That is moreover what
was refiected in the CAPEC business summary.®® In this instance Gama
requested that he be the person in charge of concluding signing and
executing the contract. He did this at the CARPEC meeting as this was
included in the business case which went to the Investment Forum and later
to the COO. This authority was expressly sought in paragraph 14 of the

R T OL——- CR-
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business case where it was recommended “That the Chief Executive
(Spoomet) be authorised to conclude, sign and execute the contract for the
manufacturing and supply of 50 diesel focomotives, to be delivered withir

12 months of dated of signature of contract” %!

After the 13 February 2007 board meeting Gama addressed a note to Ms.
Zola Stephen, the then Company Secretary, in which he indicated a
preferred wording of the board resolution which altered its previous word ing.
The amendment which he sought was that the condition read “The condftion
for the above approval is that EMD would work_with Transwerk ‘during
manufacturing and maintenance of the locomotives”*® Wells said that the
concern with this wording was that the notion of EMD “working with”
Transwerk was very unclear as that could be either a lot or a litle work and
Transnet did not want a competitor to TRE being estabiished when TRE
could itself do the work and thereby utilise its own facilities to full capacity.
Wells knew that Stephen did not accede to Gama's reguest because of
what had occurred at a Group Executive Committee {(“Exco”) meeting held

on 28 March 2007.

Wells attended the Group Exco meeting held on 28 March 2007. Gama
raised the issue of STS’s participation in the 50 like new project saying that
the board resolution wording was incorrect and needed 1o be amended.
The Group CEO, Ramos responded by saying that one cannot simply
change board resolutions and that they can only be amended by the board
itself. Gama’s attitude was that the contracting paities were not appropriate
and that it was not up to Transnet o prescribe who the contracting party
should be and that since his previous presentation, EMD and STS were
close to consummating a joint venture agreement between themselves and
that the contracting party ought to be that joint venture. The concern was

280
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expressed in the meeting by Exco was that it did not understand why the
OEM, namely EMD would seek to prescribe 1o a customer who should be
the supplier and the contracting parties. However, Gama was adamarit in
the meeting that he had spoken to them and that EMD said they would only
do the South African business through the joint venture with STS.
Eventually, the Group CEQ, wanting to cut debate on the issue which was
fairly heated, agreed to go “off-line” {by which is meant ouiside of the usuyal
line of authority) and Exco agreed that the wording of the amended Exco
resolution would be sought by way of a round robin prior to it being taken
back to the board. This appears from paragraph 11.1 of the minutes of that

Exco meeting which records the foliowing:

“The Commiitee agreed that the maiter be taken off line between
Messrs. Gama, Wells, Vallihu, Kahla and Ms. Stephen and the
required Committee resolution be sought by way of a round robin,
prior to it being taken back to the Transnet Board”. 25

230 Wells sald that it was understood that the only change which would be
made to the previous board resolution would be the identity of the
contracting party. Wells said that in the discussion at Exco it remainad
clear that TRE would do all the work that could be done in South Africa and
that the OEM would provide a guarantee. Under those circumstances the
joint venture could be a contracting party provided the guarantee was in
place and that there was no additional cost to Transnet and that STS was
not involved in any assembly work whatsoever. Wells said that Gama's
view at the meeting was that he was keen that STS had an involvement.
The attitude of the Exco was howsver to insist that TRE do all the work
because strategically that would equip TRE to expand its ability to assemble
and deo manufacturing work for the original equipment manufacturer, to
retain employment and indeed expand and to introduce world class

“% Bundle C.54J, paragraph 11.1
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standards into the business. Specifically TRE did not wish to introduce a
competitor in the business into South Africa. It was also important that TRE
be equipped to carry out maintenance of the locomotives after production

as they did with every other locometive in TRE.

Gama then prepared a document in the form of a memorandum to be
circulated to Exco for approval in the round robin process and subm ifted
that document to Stephen under cover of an e-mail dated 12 Aprii 200725
On the face of it and according to the title of the document prepared for
circulation to Exco it was a recommendation to amend the previous board
resolution. However, as Wells pointed out, it did not address the precise
concern of the board, namely that STS would be able, at the expense of
TRE establish local faciliies and expertise. For example in the
recommendation section of the document propesing the amendment it js
recorded that: “The refationship (botween STS and EMD) enables FMD to
develop a local enterprise which does not have assembly capability and
Skills, increase local content and create employment” As Wells pointed out
this expressly says that STS does not now have ihe capacity, but this
coniract will enabie it to build that capacity. The documeant also indicated
that the joint venture was in an advanced stage of finalising the involvement
of Transwerk in the assembly of 40 of the 50 locomotives on Transwerk
facilities, with the initial 10 to be assembled in the United States.®® Walis
testified that from the subsequent negotiations which occuired, it is

apparent that this statement was not correct.

232 The memorandum also stated that “tremendous capacity building and

business wif flow to Transwerk as a result of this transaction.” Following

* Bundle C, pages 55 and 54K
** Bundle C, page 57
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the execution of the contract this did not occur as STS began to perform the
engineeting and assembly work, until this situation was later corrected,25

The memorandum prepared by Gama then refers to an enclosed revised
resoiltion which the Company Secretary could then recommend to the
board for ratification.® That proposed amended resolution changed the
wording of the condition to read as follows: “The condition for above
approval is that EMD would work with Transwerk during the manufacturing
and maintenance of the locomotives”**® This wording was identical to the
wording previously proposed by Gama to Stephen (i.e. before the Exco
mesting at which this matler was discussed in detail) and did not comply
with the decision taken at the Exco meeting of 28 March 2007259 Wells
testified that this wording specifically did not comply in that the idea wasg ot
that EMD work with TRE but that the change to the wording of the board
resolution wouid only be that the contracting party would be the joint
venture, the other conditions, namely that TRE would do all the work and

that STS would not do the work were to remain unaltered.

In the event the Company Secretary did not circulate the memorandum for
round robin approval by the Fxco members because she did not believe

that it addressed the requirements stipulated by Exco.

As far as Wells was aware, Gama was on leave at the time. Stephen
discussed the memorandum with Wells at the time and with Vuyo Kahla,
head of Group Legal at the time. The Company Secretary attempied to
redraft the wording of the resolution but was running iate for the preparation
of board meeting submissions which needed to be with board embers a
week prior to the board meeting. A discussion was held between Wells,

T I
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Kahla, Stephen and the Group CEO Ramos who said that it was riot
necessary o redraft the resolution as the only requirement that was to differ
from the originai board resoiution which would otherwise remain intact, was
that the contracting party had changed. Nothing else needed to changes.

236 Al the April board meeting Mr. Kahla presenied the facts, but no new
documentation and then amended the proposed amendment to the
resolution to read: “The condition for the above approval is that Transwerk
would carry out all engineering on assembly and maintenance’.*® \Welis
said that the intention was o amend the resolution only in relation to the
identity of the contracting parties. That amended resolution was then

passed at the mesting of the board of 26 April 2007.
237 The amended board resolution of 26 April 2007 reads in full as follows: 257

“The Transnet Board of Directors Resolved that jt approves the -
amendment to the condition contained in the Board Resolution
07/1/3 precluding participation by Sibambene Trade and Services,
and that the amended Resolution read as follows:

That The Board resolved that it grants approval for:

* The implementation of the critical phase of the locomotive fieet
modernisation plan which includes and investment of R874.57
million (nominal} in the acquisition of 50 EMD Class 34/37
upgraded diesel locomotives for Spoornet GFS;

«  The confinement of the tender to Electromotive Disse! (EMD);

e The conclusion signing and execution of the contract by the
Spoornet Chief Executive for the manufacturing and supply of
the 50 diesel locomotives to be delivered within 12 months of

date of signature.

The condition for the above approval is that Transwerk would carry
out all engineering on assembly and maintenance.”

*0 Bundle C, page 61; page 48
*' Bindle C page 61
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According to Wells, the February board resolution was in aii matezrial
respects the same as the amended April board resoiutmﬂ save for the

identity of the contracting party. %2
Gama was not at the board meeting of 26 April 2007.

Gama then signed the 50 like new contract between Transnet Limited and
EMD, STS joint venture.® He did so on 1 May 2007 which was a publ;c
holiday. The signing took place at his home. At that stage the contract had
been prép_are_d on the basis that the board would agree to change the
contracting party and that was the only matter requiring confirmation by the
management team before he concluded the contract ™ There was only
one working day between 26 April, the day on which the board amended
the reso!utfon and 1 May. Wells testified that unless there had been a
special request it was extremely unlikely that any form of communication
would have occurred before 2 May 2007 through the office of the Company

Becretary notifying persons in the company of resolutions of the board

taken at the meeting of 26 April.** it appears that the contract was already
prepared in final form on 25 April 2007 (as is reflected in the header of the
signed contract document) and that Germa’ could therefore fot have given
the board resofution taken on 26 Aprit 2007 to anyone who was involved in

“the preparation of the draft contract before 1 May 2007 when he himsel

signed the contract.”*®

Neatly a year fater in around March 2008, Wells leamned from the CEO of
TRE, Mr. Richard Vailihu, that STS was establishing a separate
manufacturing facility at Iscor. Weils discussed the matter with Van Niekerk

=2 ., Fage 135
* Bundle C, pages 62 -129 at page 129

* Gama, page 29
% Page 51
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the Group COO and together they went to see Ramos. She was extremely

perturbed and asked Wells to investigate which he did.

242 Wells' investigations ascertained that Vallihu was in fact correct, During the

course of his making enquiries in this regard with Mr. Thomson, the CFQ of
TRF who was responsible for ensuring compliance with guarantees,
payment delivery schedules and other problems relating to the 50 like new
contract, Wells said to Thomson he would like to have a meeting with EMD
and the various other players to ascertain what was going on and to see
whather they could restore what the original board resolution had required.
Thomson suggested that Wells simply attend a meeting which had alre ady
been arranged of ali the parties and set for 10 April 2008 to discuss

implementation problerns with the contract.

243 Wells attended that mesting of 10 Aprii 2008 at which there were EMD

representatives from the United States, local EMD representatives, 878
representalives and TRE executives, as well as managers from TFR.
Gama was not present at that meeling as he was on leave at the time. A
transcript of the relevant ﬁorﬁon of the meeting was produced in
evidence.” At that meeting Wells tabled his proposal that TRE do alf the
engineering work as required in terms of the board resofution and that the
parties needed to explore implementing that. Utftimately, the sentiment of
the meeting was unanimous, including both EMD and STS, that it would be
the appropriate course of action®® to restore the intention of the board
resolution and ensure that TRE did all the construction, assembly and
maintenance work which it was possible to do in South Africa, It was
specifically agreed that the locomotive assembly work would be done by
TRE; that work at the Iscor premises would stop, and that the assembly
would take place at the TRE Koedoespoort facility. A steering committee

267
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was established comprising members of TFR and TRE with  var ious
representatives from EMD to begin addressing this process. Gama wass not
himself present at this meeting but Van Niekerk, COG of TFR and two other
executive members from TFR were at the meeting and party to the decision
and were involved in the steering committee that would give effect to what
nada been agreed. Al no stage did Gama raise any objection to the decision

taken at that 10 April 2008 meeting.25°

244 Wells testified that on 10 April 2008, after the portion of meeting for which

245

the transcript was later prepared, a closed meeting was held between EMD,
&TS and Transnet representatives at which total commitment was given to
make the proposed changes with the work being done by TRE. At that
closed meeting EMD raised the fact that they had “sunk’ costs into
establishing the Iscor premises and that whilst they were a hundred percent
supportive of the decision to move the manufacturing to TRE, they
requested compensation for the sunk cosis incurred because they had
followed the terms of the contract and they wanted to be reimbursed for
those costs. Welis asked for an estimate of thosa sunk costs. The estimate
given was in the order of R5 - 10 million, represented primarily by the
cancellation of leases and salary payments and some rectification work that
had already been done. It was agreed that Transnet would compensate
EMD for those costs to the extent that they were valid and that they woud
need to be audited so that they could be approved by the CFO of TFR. TIA
was assigned to audit these costs. [n relation to the overall contract price of
more than R800 million this was considered immaterial in relation to

achieving the strategic aim of TRE performing the work.?7°

Wells jater became aware that what had been negotiated between STS and
TRE pursuant to the 50 like new contract was that TRE would perform a

— e ey M
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very limited role, not in compliance with the board resolution. Following the
remedial changes the amount of work that TRE performed was
approximately three times what they had previously been required to clo in

the execution of the 50 like new contract.

fn July 2008 the Group CEO, Group COOQ, CEO of TRE Vallihu, CEQ of
TFR Mr Gama and Woells, thenAGroup CFO, al travelled to the United
States to meet face to face with the two original equipment manufacturers,
General Electrical and EMD to deal with concemns regarding the awarding of
the tender to EMD for the 212 locomotives. That process was irregular and
had had to be terminated. The value of the 212 locomative contract was
over R6 billion and Transnet needed to deal with EMD’s concéfn that its
preferred bidding status was being withdrawn. Discussions in the USA also
centred around the move of the 50 like new contract to TRE. The
agreement of both STS and EMD to this move was confirmed and the
issues of the sunk costs in relation to the 50 like new as well as certain sunk
costs on the 212 locomoative contract in respect of design drawings were
also discussed. Gama was present when the sunk costs in relation to the
50 like new contract was discussed in the United States in July 2008,
According to Wells he raised no objection either during those meetings or
privately saying that the compensation for these costs was irregular or
wasteful.?”! In addition, EMD in fact submitted a schedule of sunk costs to
TFR and no complaint about this was raised by Gama. Later after STS
retracted its position there was a mediation beiween Transnet and 5TS in
late 2008 early 2010 the outcome of which was that STS did not accept the
changes to the 50 like new contract. An agreement was however reached

between the parties on sunk costs and the engineering hours wasted on the

212 locomotive agreement.

7% page 67
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‘Wells also testified that there was a TFR Audit Committes meeting heid in

Aptil 2009 at which both he and Gama were present. At that meeting the
issue of the sunk costs was raised by the CFO of TFR and he at the &ime
commented that he had not reported on any PFMA implications as the
investigation was underway with TIA and he was not yet in a position to
assess the implications. To Wells knowledge Gama never raised any
complaint or objection about the issue of the sunk costs between the 10
Aprit 2008 meeting and the Aprii 2009 Audit Commitiee meeling. (The first
fime that Wells became aware of any compléfnt on Gama’'s part in relation
to the change in the contractual report arrangements was in Gama’s formal
response to Wells' lotter raising his concerns arising from the TIA
investigations which letter was dated 20 July 2009.27 That aspect is dealt

with more fuily below).

248 Wells explained that in the process of a rectification of the contractual

2469

arfangement no insurmountable obstacles arose in relation to pricing
guarantees or focation of assembly. Indeed he indicated that if for example
TRE had been asking prices that were too high in the negetiations with the
EMD joint venture, this was an issue that would have been dealt with hy
referral up the line ensuring that TRE was not being cbstructive either on
price or for any other reason. Pricing was therefore no excuse for TRE not
doing the work. That could simply have been resclved, as was done in
other instances by either himself the Acting CEO or by the COO or the
Group CEO (at the time Ramos) getting invaived or making a decision as to

what was fair.

Wells testified that the 50 like new contract signed by Gama does not
comply with the board resolution as stipulaied on 26 April 2007 because the
board required that TRE do all the work in respect of assembly and
maintenance and enginesring that could be done and the contract dogs not

72 ¥age 70
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provide for this. In effect the contract gives STS the ability to decide ~what
work it would do and what work it would sub-contract to TRE or others Cif it

indeed sub-contracted any work at al.?”

250 In June 2009 after TIA had reported and raised ils concerms regarding the
50 like new contract and Gama’ involvement, Wells addressed a letior fo
Gama about these concerns. ™  Gama responded in detail to those
concemns on 26 July 2009.5° | shall refer to this letter as Gama’s “written
response”. He also attached to his written response various e-mails in

. support of his contentions to which | shall revert later in these findings.

251 In his written response to Wells’ letter Gama referred 1o the fact that other
persons, and in particular Group Legal and Group Finance exscutives had
to read and confirmed the 50 like new contract and were aware of what was
contained in the drafts of the 50 like new agreement. Gama said that he
was advised by Group Legal that he could proceed with the signature of the
contract and this was also his evidence at the disciplinary hearing.

252 Welis testified that even if sigh-off had been cbtained for example from the
CFO at Group level, in terms of the responsibility delegated to him by the
board, Gama remained the person who was responsible as the person with
delegated responsibility. Wells said that if Gama required sign-off from
another executive prior to himself signing, what would be required was a
specific sign-off sheet which would enable the person so signing off to state
what they had reviewed and whether they had any reservations. This was
not done. According, to Wells it was not sufficient to simply send a copy of
the contract to other executives in a series of e-mails, He pointed out that
executives would receive literally thousands of e-mails, copied to them as a
means of other people in the organisation saying that they had kept the

78 Page 75
7! Bundle D1, page 134
#* Bundle D2, page 1
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executives informed, But if a review was required of a document that
needed to be obtained in writing.*’® Wells explained that a reviewer weould
typically have to indicate what it is that had been reviewed, whether it was
the whole agreement or merely portions thereof and whether he or she had
reservations. It would remain incumbent on the person responsible for
signing the contract to ensure that any such reservations were dealt with
prior to the signing of the contract. Wells accepted under cross-examination
that his evidence was that if one wanted to rely on signing off responsibility
in regard to agreements that had to be in wriling of the person whose sign-
off was being obtained was probably something that was not in any
Transnet policy. He nevertheless said this was standard practice which
was applied generally in Transnet, because otherwise i you wanted io rely
on another party’s sign-off on an agreement you could not be sure what
they had done before signing off.2”” When it was put to Wells that no such
sign-off documents could be found and that it simply was not the practice,
he accepted that it may not be, but said that one would stilt not be able 1o

rely on the involvement of any particular executive or department unless

you obtained the relevant signature.

253 There are three places in - which Gama is on record as having dealt with his

signing of the 50 fike new contract namely, in his written response of 20 July
2009; in the High Court papers and in correspondence.  In his written
response 1o the issue of whather the contract was being executed outside
of the ambit of the board resolution Gama’s response focused on Wells’
involvement in the meeting on 10 Aprii with all relevant parties present
when it was agreed that the right way to go was to revert to what the board
had intended and that setting up a competing works for STS at Iscor was
precisely what the board did not want to happen. Gama was well aware of

76
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the board's intention, vet in his written response he criticised Wells® ® for
closing the door on the iscor works and setiing up a process to exc lude
STS from the joint venture. Later in the same document Gama points the
finger at Wells saying that it was his decision at the meeting of 10 April to
unwind the existing infrastructure at lscor.?™®  Further in the same
document™® Gama says of Wells that this decision to unwind the position
whereby STS was in competition “resulted in wastefuf expendiiure whisre
you unilaterally made a decision to compensate without exploring what
options were available that could be chsaper. Wells said that this not a
unifateral decision at all. He said he to was invited io the meeting which he
had not called, so he raised at the mesting the fact that the refationship
between the parties which had actually eventuated was not what the board
had intended and that what really ought to happen was that the position
should be rectified. He pointed out that it was the requirement of the CEQ

of Transnet that the board's intention be implemented.

254 Simitarly in paragraph 2.38 of his written response®®' Gama accuses Weils
of embarking on a mission to redraft the contract at major cost to Transnet
that ended up being a huge wasie of money when the parties refused o
sign it. Wells pointed out that what had really occurred was that in the face
of a clear board resolution Gama had permitted a situation to develop which
the board had never envisaged and at no stage was any approach made to
the board to say that there was a better way of doing things or an
alternative way or that a mistake had been made. Neither Gama nor any of
his executives had ever approached the board with any such suggestion.
What had ensued was in fact unauthorised being oulside of the ambit of the
board resolution. Gama's response was that the rectification process was a
huge waste of money and that caliing him to account for the concerns of

%78 ryaragraph 2.87, page 14

" Bundle D.2, page 15 paragraph 2.35
% Mt paragraph 2.37 on page 15
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Wells and the board was an attempt to shift blame onto him, Wells testified
that this was absurd. Thal the 50 like new contract was a massive one ‘with
an extraordinarily high profile and that the Group CEO and the board were
informed all along as to the process. In fact many senior executives wert to
the United States to meet with the original equipment manufacturers, and
EMD to openly discuss the 50 like new contract, the implications of how it
was progressing and ensured that the entire process was transparent,
There was no possibility of this having been something which Wells had
simply ordered and effected on his own, Ultimately, the process was
rectified and the project of assembly of the 50 like new locomotives was
conducted on the premises of TRE. A pamphlet showing the assem bly
work at TRE premises was produced in evidence. This construction work
was conducted at Koedoespoort. According to Wells this effected an
important enhancement of the capacity of TRE by ensuring employment

and skills transfer in relation to the assembly of the locomotives.,

Wells testified that the 50 like new project once it moved to Koedoespoort
was a great success with TRE’s employees developing enhanced skills in
line with international best practice and that following delivery of the firsi 50
locomotives TRE intends to offer the product to other markets and has jUS’I
signed a contract for the procurement of 100 locomotives with another
company on the identical conditions as those for the 50 like new project.

Wells testified that had Gama reacted differently once it was realised that he
had failed to comply with and implement the condition contained in the
board resolution, that Gama may well not have ended being disciplined. He
said that had Gama really believed that this had occurred because his
subordinates had failed to advise him properly and because he failed to
obtain the proper advice from the legal advisers through whom the 50 like
new contract document was processed, that he would have identified who
had failed to advise him properly and taken whatever action he believed

was appropriate to remedy that position in order to prevent a similar
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occurrence in the future. Moreover, had Gama acknowledged that there
was a problem and participated fully in trying to remedy the position and
tried ensure that the contract was put in place properly, the position would
have been quite different. Wells maintained Gama failed to do this 282

257 Gama's contention has all along been that the charges brought against him
and his suspension were delaterious to his candidacy for the Group CEQ
post. Wells stated that although any charges which appeared to have
substance would be considered in any selection process for the selection of
a CEQ, the charges would have been brought in the normal course even
had Gama already been the Group CEC. Wells also pointed to the fact that
the charges arose out of a process the origins of which preceded and had

‘nothing to do with the selection of the new Group CEQ, 2R

258 Wells accepted in cross-examination that if Gama had in fact sought and
obtained legal advice on the 50 like new centract on the issue as to whether
it complied with the board resolution and was told that the reference to a
‘Key contractor” being defined as Transwerk in the 50 like new conlract
constituled compliance with the boeard resclution, he should be entitled to
accept that this constituted compliance with the explicit condition of the
board.** He also said that Gama should have said to the tegal adviser
show me where that appears in the draft contract and satistied himself that
the contract clearly provided for compliance with the board’s requirement in

the condition, 2%

259 Wells accepted that there was no criticism of Gama for having not
personally conducted the negotiations with the EMD joint veniure for
implementation and that it was acceptable that these were handed, together

"2 Bages 97 - 93
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with the board resolution, to TRE to deal with STS/ EMD joint venture as

Gama explained in his written explanation.?%

The origins of the compiaint and the investigation

260

261

262

Oates testified that the complaint concerning the 50 like new contract
originated externally to Transnet through the Public Service Commission
which received a complaint which was forwarded to TIA. This was received
by TIA in the form of a letter from the Minister of Public Enterprises to the
Chairman of Transnet dated 31 January 2008 requesting that the complaint
which had been reported should be investigated and a report back made o
the Minister of Public Enterprises.”™ The complaint was based on a hotline
Case Call report related to the 50 like new locomotive contract and was
received in the Transnet Chairman's office on & February 2008. Three days
later on 8 February 2008 TIA was instructed to investigate the matter to
determine whether further action needed to be taken. This resulted in a

forensic investigation-and a report being prepared by TIA.

Derek McMaster is an employee of Emst and Young employed as a Senior
Manager in the Forensic Department and has been posted to TIA since May
2008. He has a diploma in criminal justice and forensic investigation. On 8
February 2008 he was instructed to investigate the allegations received.
The lead investigator was inftially a Mr. Terrence Koekemoer who
immigrated to Australia in July 2008, whereupon McMaster became the
iead investigator. They worked both together and independently on the

investigation until the stage when Koekemoer left.

The investigation by TIA culminated in a thirteen page report prepared by
McMaster and dated 12 February 2009 {the "McMaster repoit”). it was
handed to the Group CEQ Ramos the same day. That report found that the

°*® Bundle D.2, page 6, paragraph 2.13; Record page 137
' Bundie D, page 1
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50 like new contract was signed on 1 May 2007 by Gama as CEO of TFRIn
terms of a board resolution dated 13 February 20072 The repor
concluded that the condition laid down by the board on 26 April 2007 that
Transwerk (now TRE) would “carry out all engineering on assernbly and
maintenance” was not taken into account in the contract.®® The McMaster
report recommended that action be taken against Gama as the relewant
signatory who had conciuded the contract with the supplier.2® The report
also recommended that the 50 like new agreement be rectified to Eully

reflect the resolution of the board. 2

263 Oates testified that the mechanism in the 50 like new coniract adopted in
order to secure fulfilment of the condition stipulated by the board on 26 April
was through the definition of “Key Contractors” being defined in the
agreement to refer to Transwerk as one of the main sub-contractors. This
was in order to ensure that there was no doubt about the role that TRE
{then Transwerk) would play in the contract. This definition has to be read

with clause 7.5 of the contract where it was agreed that;

“8TS shall procure that- (a) the Key Contractors notified to ji by
Spoormnet prior to the Effective Date enter into, simuftaneously with
or prior to the signing of this Agreement, an agresment
substantially in the form set out in schedule 005 (Collateraf

Agresment).”

Qates testified (and McMaster confirmed) that there was no such schedule
5 to the agreement which meant the agreement was open-ended and that it

% Bundie D, page 28
% Bundle D, page 28
#? Bundie D, page 32
1 Bundie I, page 31
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was therefore required of TRE to negotiate with STS as fo iis role in the

execution of the 50 like new contract 292

The investigation looked into whether Gama had sought advice from the
legal department before he signed the contract. Gama stated that he bad
obtained such advice. Qates could not say whether the iegal department
gave advice on the agreement in general and on compliance with the hoard
resolution in particular, and deterred to his investigator McMaster on that
issue.”* Qates’ understanding was that the legal advice provided was only
in relation to how the agreement should be constructed in order to manage
the risk between TFR and TRE®* and that while Gama did obtain legal
advice he was not advised that he could sign the 50 like new agreement, %9

It should be noted that it appears that the 50 like new contract was already
prepared in final form on 25 Aoril 2007 (as is reflected in the header of the
signed contract document) and that Gama could therefore not have given
the board resolution taken on 26 April 2007 to anyone before 1 May 2007

when he himself signed the contract.?%

McMaster interviewed various persons from the Group Legal department
inchluding Mr Vuyo Kahla Group Executive: Legal, aft of whom indicated that
they had not been requested to ook at the 50 like new contract at the time
of the signing of the contract. Following Mosweu's disciplinary enquiry
McMaster said followed up with various other persons at Group Legal as to
the role they had played in the drafting of the 50 like new contract. They
were not completely unaware of the contract, having been copied with e-

_292 Bundle C, pages 72 and 81
% Dates, page 120
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mails containing drafts of the agreement being negotiated. 2% McMaster
also said that Group Legal said they had never seen the contract before %
which in the context of his other evidence must 1 think refer to the final draft
of the contract. it was put to McMaster in cross-examination that tegal
selvices advice was that Gama could sign the agreement and that it ook
care of the board resolution. McMaster denied this saying that the legal
services person said they had never seen the contract before.2?® Again in
the context of his evidence as a whole this appears to refer to Group Legal
department. Although at one point in his evidence McMaster said that there
was no explanation given by the Group Legal for why the did not consider
the drafts of the contract e-mailed to them,*® McMaster later said that when
he asked Kahla about this he explained that although they received copies
of the e-mails there was no request made to Group Legal to revise and look
at the contract and that the contract was not finalised. 3"

McMaster admitted in cross-examination that Kahla was aware of the board
resolution as he was the person who in April had motivated the amendment
to - the earlier February board rasolution so that STS would not be

involved.®%

When the distinction between obtaining advice from Group legal
department or the TFR legal depariment was explicitty made clear in cross-
examination McMaster said that Cieopatra Shiceka Legal Executive at TFR
advised Gama in relation fo the draft contract but she told McMaster that
she was not aware of the board resolution.*® Pinkie Msoupye howaver

knew about the board resolution and was intimately involved in drafting the

*"The evidence of the detalled content of those e-mails and to whom they were sent is
canvassed later in this award
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agreement and liaised with Shiceka.*® She told McMaster that she ady ised
mostly on the TRE resolution and the EMD parent guarantee.™ McMa.ster
said that when he interviewed Shiceka she indicated that the 50 like mew
contract did allow for TRE to use a sub-contractor and that negotiations with
a sub-contractor were conducted from March 2007 and were concluded on
1 February 2008.°® Shiceka indicated that it was Mr Percy Moswau's
responsibility as the project manager and General Managet: Engineering
TFR to ensure that TRE assembled the locomotives in accordance with the

board resolution,

McMaster accepted that Gama had said that the reason it was decided to
have a sub-contract because Transnet was reluctant to accept responsibility
by TRE for penalties if there were delays because TRE and TFR are the

same business under the umbrella of Transnet,?”

McMaster did not personally interview any of the EMD representatives
although Mr. Patrick Nolan the Vice President of EMD was interviewed by

Koekemoer before he left. McMaster could not say whether EMD was

aware of the board resoiution or whether Koekemoer had raised i with

Nolan.

Whilst initially the investigators accepted that there appeared to have been
compliance with the board resolution, McMaster said that they later revised
this opinion in around October or November 2008 when it was realised that
in terms of the contract STS was always going to assembie the 50
locomotives and that it was never intended that TRE would be the party
doing the assembly as required by the board resolution. That was at the

P pages 132-3
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time that STS refused to continue to co-operate to reverse the situation as

is referred to below.

McMaster testified about the meeting which took place on 10 Aprii 2008
attended by representatives of TRE {(previously Transwerk) and TFR, STS,
EMD as well as Oates and Wells.®® McMaster did not attend the meeting
but understood that the alm thereof was to get the locomotive
manufacturing schedule back on track as production was behind schedule.
In summary, at the 10 April 2008 meeting all the parties agreed to rectily the
failure to comply with the board resolution subject to Transnet reimbursing
STS for their sunk costs. The meeting also sought to ensure that TRE
would become the assembler of the locomotives in accordance with the
board resclution. The conclusion of the meefing was that all the various
parties agreed that the implementation of the board resolution had riot been
taken into account fully and it was agreed that TRE would becomne the
assembler of the locomotives. What had occurred was that STS had
incurred costs and expenditure in setting up the locomotive production
works at iscor and Transnet agreed that it would pay these wasled costg
once they were audited and that the manufacturing plant would then be set
up at TRE. McMaster was tasked with auditing these wasted cosis
(referred to above as “sunk” costs) which was his focus in relation 1o the 50

like new contract at the time following the April 2008 meeting.

Prior fo the 10 Aprit 2008 the responsibility for the issue of faiture to comply
with the board resoit}tion had been regarded as that of Percy Mosweu. After
the 10 April 2008 meeling the approach was that the board resoiution would

be complied with-and the contractual obligations regularised

On 16 October 2008 a letter dated § October 2008 was received by

Transnet from Werksrnans attorneys representing STS indicating that STS's

3_"_’8 There is a transcript of this mesting at Bundle C, page 240 with a large number of *inaudibies”
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role in the joint venture was to perform the assembly of the 50 like new
locomotives in terms of the contract which the joint venture had concliided
with Transnet. In October 2008 it therefore became apparent that STS was
nel prepared to hand over the work to TRE in order to have TRE perform

the assembly of the locomatives in terms of the board resolution.

McMaster also explaihed that Transnet required an additional 100
locomotives which were put out for tender as a scparate acquisition. The
joint venture then sought to interdict that 100 locomotive tender arguing that
it would interfere with the contract relating to the 212 jocomotives. TIA's
resources were taken up with dealing with those interdict proceeding as
McMaster as the lead investigator had the knowtedgs of the circumstances
surrounding the 50 like new contract as well as the 212 locomotive contract
and Koekemoer had left in July that year. in February 2009 McMaster was
asked to submit a report on the issues arlsing from 50 like new contract. MHe
did so and presented the McMaster report to Oates on 12 February 2009, %0¢

In the course of his investigation McMaster concluded that Gama, who had
signed the 50 like new contract, had failed to ensure that the condition laid
down by the board resolution which authorised Gama to conclude the
contract had been complied with. The way that this should have been
achieved was to ensure that prior to the conclusion of the contract with the
joint venture a sub-contract was in place with TRE doing the work as a key
contractor sub-contracted to the EMD/STS joint venture to perform the work

identified in that sub-contract.

%% Bundie D, page 20
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McMaster's report recommended that the agreement be rectified to fuliy
reflect the board resolution and that action be taken against the signatories

involved who had concluded the 50 like new aggtract.am

8 April 2009 interview with Gama

278

279

280

McMaster thereafter interviewed Gama on 8 April 2002 in order to clarity
Gama’'s understanding of the board resolution in relation to the 50 like new
contract. McMaster confirmed the accuracy of the transcript of the portion

of that meeting in which he was involved.

McMaster said that the responsibility in terms of the board resoiution rested
on Gama to conclude sign and execute the contract.?’ McMaster confirmed
that in the interview Gama suggested that it was Mosweu of TRE once the
contract had been handed over to them, who had the rasponsibility to
ensure that the terms of the board resolution were complied with,?'2
McMaster said that this was incorrect because a person delegated and
authorised to perform a task by the board was personally responsible and
could not further delegate that obiigation imposed on him by the board.

McMaster interviewed the CEQ of TRE Mr. Richard Vallihy who stated that
he had not seen the board resolution when the contract was being
negotiated. (This evidence that Vallihu did not know about the board
resolution and the attitude of the board was contradicted by Wells’ evidence
when he accepted that Vallihu was present at that Exco meaating of 238
March 2007 and would therefore have known that the intention of the board

¥ Bundle D1, pages 31 -32
‘' Page 104
42 Page 100
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as reflected in the 13 February 2007 board resolution was that TRE do all

the work %%

The investigation reveaied difficulties encountered in the course of
negotiations between TRE and STS. Vallihu of TRE indicated that 7S
sought to acquire the Transwerk premises on a lease and then employ the

Transwerk stafl to perform the work on the TRE premises.

McMaster said that Gama's siatement made during the interview that it was
not possible for Transnet to supply premises was incorrect. Althouigh
premises were not available at the TRE facility at Koedoespoort, TRE did
offer premises in Bloemfontein which STS turnad down on the basis that the
location was too distant. Negotiations were underway for TRE to provide

premises to STS in Germiston when those negotiations fell away because

STS found premises at iscor.3™

In relation to the rectification of the contract McMaster testified that an
agreement was concluded on 28 July 2008 between the EMD wing of the
joint venture on the one hand and TRE and TRE on the other for the
performance of the work in refation to the 50 like new contract being done
by TRE. That was a satisfactory resolution to the whole issue and initially
was thought to have settled all the issues between the parties. As already
refetred to above STS later disputed the position and scught to enforce the
contract of 1 May 2007 being the 50 like new contract and claim damages.
McMaster testified that that issue with STS remained unresolved as at the

time of Gama’s disciplinary hearing.

% Page 127

" Bage 102 P )
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284 There were various e-mails referred 1o in evidence in relation to the drafting

of the 50 like new contract. In support of his contentions Gama attachad

and referred to various e-mails in his written response letter®'®

285 These e-mails refer to various drafts of the 50 like new contract and aspects

286

of the contract then being prepared.’'® These e-mails are essentially a
series of e-mails between the legal advisors of EMD and Transnet

concerning various contractual provisions.

McMaster accepted that the e-mail of 12 Aprit 2007 was sent by Cleopaira
Shiceka: General Council Spoornet to EMD's attorney and to various
persons in Transnet including Peter Volmink in the Transnet Legal
Department, Martha Ngowe also in the Legal Department and Vuyo Kahia
of Group Legal. A similar e-mail was also sent later the same day to the
same parties and {n addition to Pinkie Msoupye of TRE. The e-mail
concerned the EMS JV contract and commented on various clauses in the

contract, including clause 7.1 and called for commeant ic be made o either

herself or Pinkie Msoupye.*”  There was also an e-mail from Shiceka to

most of the same recipients on 19 April 2007 enclosing a copy of the latest
proposed parent guarantee by EMD and calling for comment thereon. A
further e-mail was sent by Shiceka to EMD's attorney, Gustav Adams of
8TS, Frikkie Marais of Spootnet and Kabamba Muteba of Spoornet and
again copied to Msoupys, Ngowe, Kahla, Volmink and also to Mandisa
Mondie as well as to Nick Thomson both of Spoornet. That e~mail similarly
aftached the EMD parent guaraniee and referred to the final draft thereof.
There were three attachments to the e-mail but McMaster did not asceriain
what those were.®® He accepted that they were probabiy the parent
guarantee clause, the board resolution in some form and the version of the

Bundle Dz, page 1
Bundle D.2, pagas 140 - 149
F’ages 122 - 123; D2, page 140
F:'age 125
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50 like new contract as at 19 April 2007. In addition there was an e-¥nail
from Rothschild, EMD's attorney, to Shiceka dated 19 Aprii 2007 which »was
again copled fto a large number of persens within Transnet including
Msoupye, Muteba and Frikkie Marais in which infer alia Rothschild says “/
am assuming that Spoornet has confirmed fts prior agreernent that only the
STS sub-contracts will be subject to the collateral agreement provisions of
section 7, and the revised agreement attached so reflects” *'® McMaster
confirmed that the contractor here referred to the “key contractor” in the
agreement. This e-mail also referred to the standard Transnet sub-contract

which Msoupye was using.

287 McMaster said that Msoupye was managing the contract process and on 26
April 2007 Shiceka sent an e-mail to one Hannalie Kumm of Spoornet with
the “Contract 50 like new lacomotives final contract’ attached together with
a request that it be printed and file created for it The previous day,
Msoupye who was managing the process sent an e-mail to Shiceka on 25
April attaching various schedules and drawing to the attention of Kabamba
Muteba and Frikkie Marais that “f do not have schedules & 14, 19 and 20
please check your records and update the information with list of schedules
on page 3 of the conitract document.” (Schedule 5 was the critical schedule
which was missing from the contract ultimately signed.) This e-mail clearly
points out at that at stage that the schedule was missing. McMaster did not
ask Marais what had happened to schedule 53" Earlier the same day
Mosuype sent a contract referring to the 50 like new final contract which
reads “Enclosed herewith schedufes to the above contract which | sent
through in batches of three e-mails’. It also notes that “Siya (i.e. Gama) wil/

g1e , Bundle D.2, page 145; page 126
*® Bundle D.2, page 148; page 128
# Fage 129




145

need a special power of attomey from the Group CE to sign this contract as

the contract valus is in excess of R300 million.

288 The latest in these e-mails was the e-mail from Cleopatra Shiceka ory the

289

290

afterncon of 26 April 2007 which was the same day as the board meeting at
which the condition to the resolution was amended. It is clear that the
exchanges between the legal advisors in relation to the contractual
provisions at that point, did not take into account the wording of the
amended board resolution which, at that stage couid not have vet been

available to them.

It was peinted out to McMaster that Note 2 under clause 5.4 of the DPP

policy states:

“Any commercial agreement (for the purchase of goods of sarvices)
must be signed by an authorised employee Supply Managemeni
(Procurement) to indicate that all steps as per clause 5.5 below
have been followed and thaf all procurement related governarnce
has been adhered to”.

Asked whether this had been complied with McMaster said-there had been

no sign-off at Group level and he could not say who at Supply Managemant

Procurement was responsible for signing off in terms of this clause.2

it will be recalled that the 50 like new agreement was signed on 1 May
2007. McMaster testified that up until the point when Mr. Adams of STS
reversed the approach indicated at the 10 Aprit 2008 meeting that the
parties would correctly implement the board resolution so that TRE would
perform the assembly work, it appeared that the 50 like new contract had
actually taken into account the board resolution which had simply not bean
complied with in the implementation of the contract.®®*' He accepted that the

*22 Bundle D2,page 148
*2% page 135
4 page 136
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people who believed that the confract had in fact taken the board resolution
into account included Shiceka, Msoupye, Oates of TIA and McMa ster
himself. McMaster accepted that Mr, Nick Thomson (the CFO of TFR) also
accepted that the contract took into account the board resolution as is
evidenced in the transcript of an interview with him.% McMaster said that it
was only the implementation of the contract which had to be correctad %
Indeed all concemned believed as at 10 April 2008 that the 50 like new
contract did comply with board resolution and that it was simply a case that

the contract had not been correctly implementad, 32’

McMaster accepted, that on the basis of the evidence and the letters from
Gustav Adams of STS that STS was contractually entitled to do the work
that understanding changed. McMaster said that he had during the
investigations and in the course of discussions in September through to
November 2008 realised that the contract actually did not comply with the
board resolution. In December 2008 there was a legal opinion which
advised that the board resolutions had not been compiied within the 50 iike
new contract. However during that period the investigators including
himself were engaged in dealing with the interdict process before they
proceeded to obtain the relevant legal advice regarding non-compliance

with a board resclution in the 50 like new contract 228

In a status report on 50 like new locomotives dated 25 March 2008 and
prepared by Mr. Rheeders Matthys Project Manager of TRE*? it j5 reported
that during May 2007 it was agreed that the scope of work in the assembly
of the locomotives would be changed and that since the original
requirement from EMD/STS the scope was reduced substantialfy, %%

* Bundle 3.2, page 64; page 139
% Dage 139
7 2age 137

3% prage 138
) Bundle D.2, pages 135 - 138
% Bundle D.2, page 135 - 136; page 141
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Subsequent to that and in the meeting in April 2008 it was agreed hovv the

implementation of the contract would be rectified.

McMaster accepted that Gamna had said that board resolution had been
handed to TRE aithough it was available to the parsons negoliating the

agreement.

It was put to McMaster in cross-examination that it is inconcaivable that Mr.
Vallihu, Chief Exscutive TRE was unaware of the board resolution despite
his having told McMaster that he was unaware of the board resolution, '
On Wells' evidence this appears to be corrsct as discussed above. it was
further put that Gama signed the agreement acting on legal advice which he
received from in-house legal personnel and that as far as he was aware the
contract complied with the board resolution and that was also the view of ali
concemed untif October 2008. McMaster accepted that this was correct 332

In re-examination McMaster confirmed that it had been put to him that Mr.
Valithu was present af the CAPEC meeting of 13 November 2006.%% The
evidence is that the board resolution in its final form was determined on 26
April 2007 and that as at 13 November 2006 the board resolution was vastly
different and was not settled in its final form.** It was then pointed out that
the series of e-mails in relation to the contract between Transnet and the
STS/EMD joint venture were being circulated as at 25 April 2007, whereas
the amended board resolution was only finalised the following day on 26
April 2007. McMaster testified that the amended board resolution was
vastly different from that of 13 February 2007,%* and that it further differed
from the resolution proposed in Gama’s memorandum dated 11 April 2007

.

¥ Page 144
2 Page 144
*3 Bundle C, pagss 9-10

a3

? See Bundle C, page 10

% Page 147
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in which he recommended the amendment to the board resolution®® ang

attached his proposed amendment.

Gama testified that because STS was part of the team that had brought the
concept fo Transnet it was foreseen that it may be difficult to pursue the
project while excluding STS. On the other hand STS did not ever have the
capability o perform the assembly themselves. This was a capability which
TRE had and Gama was quite sure that TRE would be able to execute the

praject.%¥

Garna said that the issue of STS’s involvement had first been raised by M.
Valiihu the CEQ of TRE saying that STS was simply a pars manufacturer.
The other executives and managers at the Capital Invesiment Committee
meeting had concurred with him that there was no need to involve 5TS and
that it was much more approptiate for Transnet to deal directly with the
original equipment manufacturer which was EMD. The idea was that EMD
would supply all the components on a complete knockdown basis to TRE
which wouid then assemble the components into a jocomotive. Quality

assurance and supervision would be maintained by EMD because they had
performed such work before. No major issues were foreseen with this
arrangement.**  Gama testified that by the time he attended the Capital
Investment Commitiee meeting on 17 October 2006 it had been decided
that STS would be excluded and that TRE would perform the work 23
Gama denied that the debate at the CIC meeting on 17 October where it

was decided 1o exciude STS from doing the work had been a heated debate

as Welis claimed ®%

** Bundle C, page 55 at pages 58 and 59

% Gama page 24
% Gama page 25
*% (Jama page 26
* Page 26
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On 26 October 2006 Gama signed a letter addressed to Mr. Albert E nste,
Vice President, International Sales and Services for EMD as well as to Mr.
Gustav Adams the Managing Director of STS.%*' This letter informed EMD

and $75 that:

“Spoornet is hereby pleased to inform you that your offer is he reby
accepted for the purchase of 50 like new... locomotives, subject te the
conelusion of a formal written agreement between yourselves and

Spoornet’.

Garna explained that although he signed this letter and it went out under his
name it was not drafted by him. He described this ietter as a “non-binding
letter of intent’ which he said the “engineers” had requested immediately
after the discussions on 17 Qctober 2007. The reason was that il was
necessary 1o enable EMD to at least start to procure some of the long lead
items required for the manufacture of the locomotives, Gama explained
that the issue was raised with the General Manager Mr. Percy Mosweu of
TFR and the CFO of TFR Mr Nick Thomson who had then drafted the letter
which he had signed. He said that it was an oversight that the letter was
addressed to STS as well as to EMD despite there having been a decision
on 17 Qctober that STS should be excluded.®? He said that at that stage
the engineers had probably not been properly briefed as to the need to

exclude STS, and hence the oversight.3*

Gama testified that in January 2007 Mr. Enste of EMD visited South Africa.
At that time he indicated that EMD wanted to ensure that they were
comphiant with South Africa’s BEE requirements, that he was here to
formalise some kind of joint venture with STS and that STS would be the

“' Bundle C, pages 43 -44

%2 Ciama pages 26 -28
% (Gama page 28
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contact for Transnet on the project. Gama indicated to him that asfar as
TRF was concerned S$TS was simply a parls manufacturer and that as
agreed with Transnet they wouid be excluded form the project. EMD than
indicated that they had already hdd discussions with STS about the joint
venture, that EMD was geographically far away and needed a Jocal oro ject
manager for logistic. and supply chain issues and that STS could do this
work. Enste said that they could not see thair way clear to excluding STS
who, apart from anything else had conceived of the 50 like new concept .3

EMD felt they could not exclude STS in the circumstances.

BDiscussion and conclusions: 50 like new contract

301

302

303

ft is common cause that Gama signed the 50 like a new contract on the
strength of the authority delegated to him by a board resolution. 1t is also
commen cause that in the terms of the 50 like new contract, properiy
construed, and particularly having regard to the absence of schedule 5
thereto, Gama failed to give effect to the condition stipfaled by the board to
the effect that “TRE wouid cany out afi engineering on assembly and

maintenance”

The above quoted portion of the board's condition for the approval of the
coftract was not amended by the changes which were sffected to the board
resolution of 13 February 2007 by the later resolution of 26 April 2007. What
did change between those two resolutions is that the ariginal wording to the
effect that “Sibambene Trade Services would not be involved in the

contract” was omitted from the amended board resolution,

Having regard to the evidence of what led up to the amendment of the
board resolution, it is clear that the only change which it was contemplated
would be made to the previous board resolution was the identity of the

¥ Pgges 29 - 30
.,«“‘36
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contracting counter-party. From the discussions of which Gama was well
aware, the board was preparad 1o countenance the involvement of 8T S as
part of a joint venture with EMD provided that TRE did all the engineearing

on assembly and maintenance and provided STS was not involved in any

assembly work whatsoever. The board resolution was under those

circumstances amended in order to permit STS to be a party to the

proposed contract,

304 Gama signed the 50 like new contract on 1 May 2007. The draft of the
contract which had been prepared for Gama to sign was prepared on 25
Aprit 2007 and was therefore drawn without having regard to the amended

board resolution which was only taken the following day.

305 As to the key aspect of TRE being required to perform the work and 8T8
not doing the work, the fact that the amended board resolution may not
have reached Gama or come to his knowledge before he signed the 50 like
new contract is immaterial as both those notions were already the contained
in the previous board resclution passed in February. Even on Gama's own
version {at the hearing anyway) neither of those aspects was the subject of
the amendment which he sought as that change related only to STS being a
possible counter-party. (it is of course so that if Gama signed betieving that
the board resolution had been amended so as to encompass his proposed
wording that TRE would “work with” STS, this would tend to support
Transnet's contention that Gama sought to obtain the alteration to the board
resolution so as to permit STS to set up in opposition to TRE and perform
alt or most of the work. That belief on Gama's part has however not been

shown on the probabilities).

306 The absence of schedule 5 to the contract {what was termed a “collateral
agreement”) was not explained. It is clear from the series of e-rnails
exchanged shortly before the contract was signed and in particular on 25
April 2007, that the TFR managers concerned were aware that this

=
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schedule was missing.** McMaster did not ask Mr. Frikkie Marais (author
of the e-mail of 25 April 2007 which queried the absence of scheduies 5)
what had happened to schedule 5. The naiure of schedule 5 in gen eral
terms -- as | understand it - is that it would be a collateral agreement sstting
out the work which TRE would perform as a sub-contractor. Cn the
evidence it is not clear whether there ever was a schedule 5 in existence or
not. There is no explanation for why schedule 5 was never obtained and

attached o the contract.

The effect of the absence of any such clause in the contract and the
absence of schedule 5 having regard to the provision of clause 7.5 and the
definition of “key contractor” in the contract was that it was not guaranteed
that TRE would carry out ail of the work on assembly and maintenance.
After some coaxing under cross-examination Gama agreed that there was

no clause in the contract which secured TRE doing all the local work on

308

engineering, assembly and maintenance.®* He accepted that there was no
guarantee that TRE would carry out any work as a matiter of certainty. *7 |n
fact TRE had to go and negotiate with the STS/EMD foint-venture, cap in
hand as it were, to try to secure some of the assembly and maintenance
work in relation to the 50 locomotives which the contraci envisaged would
be assembled in South Africa. Therein iaty the failure to comply with the

board resolution.

It was cormmon cause that with this contract in hand, STS proceeded to sat
about establishing an engineering assembly works at the Iscor premises.
The STS engineering works was in direct competition with the work

performed by TRE.

* Bundle D1, page 148
*f Gama, pages 31-33
Gama, page 26 Py
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309 Gama had no authority to conclude the 50 like new contract other than the
authority delegated to him in terms of the board resclution. The evidence
also established that it was not cpen to Gama to delegate his
responsibilities in regard to ensuring compliance with the board
resolution.™  Clearly therefore, his authority was subject to ensuring

compliance with the condition contained in that resolution. Gama failed 1o

ensure such compliance.

310 The question which arises is whether Gama's fallure to comply with the
board resoiution was negligent or whether, as was contended for by
Transnet, the probabilities establish that he wilfully disregarded Transnet's
intentions as contained in the board resolution and which he clearly

tunderstood.

311 In support of the submission that Gama wiltully sought to circumvent the
import of the board resolution Transnet relied on the following facts and

circumstances.

311.1  After the board resoived in the first {February) resolution that TRE
would carry out the work, Gama specifically advocated the inclusion
of STS in the joint-venture in his memaorandum of 11 Aprit 2007.
The basis on which he sought to do so was with a proposed wording
being that “The condition for above approval is that EMD would work
with  Transwerk (now TRE) during the manufacturing  and
maintenance of the locomotives. "3 {(undetlining added). This would
have had the effect that it would permit STS/EMD to perform the
work which the board expressly wanted TRE to perform and would
potentially permit STS to establish itself as a major competitor of

TRE.

348
Oatss page 93 -
*? Bundle C, page 59 j f
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Gama's version that the intention of his proposed rewording of the
resolution was merely to secure that STS could be a counter-p.arty
to the contract and was not in order that estimates perform the wwork,
Is possible, but the inaccurate wording of his proposed amendment
clearly raised alarms at the time for the other executives involwed,

who accordingly refused to adopt that wording

Gama signed the contract without proper and careful determination
that the requirement of the board that TRE do the local work was

adequately captured in the agreement.

Regardless of whether Gama was aware of the terms of the
amended wording of the resolution at the stage when he signed on
1 May 2007 (the amended resolution only having been passed days
before on 26 April 2007), he was certainly clearly aware of the
import and intention of both Exco and the board in relation to TRE

doing the local assembly and maintenance work.

Gama then entrusted the implementation of the 50 like new
agreement o Mr. Percy Mosweu Generai Manager: Engineering
TFR. Gama failed to himself monitor the implementation of the
agreement in such a manner so as to ensure that the condition that
TRE do the work was complied with. In this regard it was pointed oyt
that Mosweu was later shown to have an interest in STS which was
in conflict with his duties as a manager representing Transnet.
Thetetts however no evidence that Gama either knew or should by
the exercise of reasonable care have discovered Mosweu’s conflict
of interest. The fact that Gama entrusted implementation to Mosweu
when the latter in fact was conflicted may be a suspicious
circumstance, but uniil the evidence links Gama by showing that he
knew of Moswelu’s position or was in cahoots with Mosweu, it
remains no more than a suspicion. As Weills I think conceded, Gama
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was pertectly entitled generally to delegate the implementation of
the 50 like the agreement to his Generai Manager Mosweis, so

nothing adverse can be inferred from his conduet in this regard.

311.6 What is also relevant is the fact that Gama failed to inform his
management team of the clear and unequivocal instructions of
senior executives of Transnet and of the hoard as refiscted in the
amended resolution in regard 1o the requirement that the TRE to all
the local work. The context of this failure is that this was a very
sizeable contract and there was only a single condition imposed by

the board,

311.7 Also relevant to this picture is the fact that Garna says that he was
not informed by his subordinates that STS was in the process of
establishing a facility in competition with TRE. This was despite his
meeling regularly with Mosweu his General Manager responsible for
the implementation of the contract. In this regard of course the fact
that Mosweu was shown to have an interest in STS probably means
that Mosweu would not have volunteered informaticn about the
establishment of 8TS’s competing facility as he would probably want
10 keep such information away from Gama. Neverthelass, Gama
failed to himself make direct enquiries. Gama did not assert that
Mosweu has misled him. On Gama's version e only became
aware of what had occurred when this was later brought to his
attention by Group executives. This occurred after Mr Vallihu the
CEO of TRE had alerted Welis (then Acting Group CEQ) to the

problem.

311.8 The evidence of Gama's lack of interest in remedying the situation
once it was realised that is STS had set up in compestition with TRE
and his failure to pursue and investigate those of his subordinates

and even legal advisers who ware responsible for having not
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advised him adequately, may in principle properly be regarded s a
factor tending to show that Gama intentionally evaded compliaence
with the board resoiution. The evidence in this regard is not however
particularly convincing. It should be said in Gama's favour that the
decision to rectify the situation was really a fait accompii after thes 10
April 2008 meeting (a least until STS decided in October 2008 to
enforce the confract) and that the implementation thereof could
legitimately have been left in the hands of Gama’s subordinates. h
was also pointed out for Gama that the only outstanding aspect of
the reversal of the position was ihe contract negotiation with STS
which admittedly remains outstanding, but there is no evidence that
Gama was ever asked to conduct or had anything to do with those

negotiations.

Another factor is the letter which Gama signed on 17 October 2007
and addressed to STS as well as to EMD despite there having been
a board decision that STS should be excluded.*° Gama said that it
was an oversight. In the context of Gama’s knowledge of the board’s
attitude at the time, this is a serious oversight. The fact that this
letter was prepared by Gama's subordinates does not excuse

Gama’s negligence in this respect.

312 It was argued that Gama's conduct was consistent throughout with an
intentfon on his pait to sideline TRE in favour of STS setting up in

competition. This, so it was argued for Transnet, is the most probabie

313

scenario which emerges on the evidence,

Gama’s case is that he should be acquitted of this charge and its
alternative. It was submitted for Gama that the evidence establishes that he
obtained legal advice which confirmed that the contract gave sflect to the

3 > ama pages 26 -28 \\%?: |
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board resolution and that initially at least, Oates and his forensic team were

similarly persuaded that this was so.

314 It was pointed out that at the laiest on 10 April 2008 it was clear to all
concerned that the board resolution had not been carried out and there was
no difficulty in establishing that Gama had signed the contract which failed
to implement that resolution. In fact, the situation was reversed and the
work reverted to TRE by about July 2008 as was evidenced by a glossy
marketing brochure produced in evidence.®*' It was contended that as at
10 December 2008 according to Oates there was absolutely nothing to
implicate Gama. It is argued that this situation changed in December 2008
or January 2009 foliowing the obtaining of a legal opinion a copy of which
was not made available by Transnet, despite two the other legal opinions

having been produced.

315 Gama submits that he relied on the legal advice which he obtained from the
TFR legal department and on his version also from the Group Legal
department. In fact Sicheka of the TFR legal department did furnish some
legal advice. Sicheka’s explanation as to how the board resoiution was
complied with satisfied with the investigators at least until legal advice was

obtained.

316 it was submitited that as the CEQ of a very substantial organisation Gama of
necessity had to rely on his subordinates and could never have negotiated
and exeeuted the contract on his own. it was submitied that Gama’s
explanation as to why he acted as he did and relied on ihe advice he
obtained ' does not justify the conclusion that he failed to accept

responsibility.

¥'  Bundie ¢, page 434 .
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/



158

317 Belore signing the 50 like new contract Gama was required in terms of the
Transnet policies to obtain prior advice from the relevant Legal Services
depariment.®? The evidence is not clear as to whether in this case that
requirement meant that the advice had to be obtained from the Group legal
department or the TFR legai department. In fact the Group iegal departmeent
probably played no role in the drafting of the contract ®® Although the
Group Legal staff were copied on various e-mails which contained a draft of
the contract they stated that they were not ever requested to look at and
review those contracts or the final contract.®® It was Shiceka in the TER

legal department who in fact advised Gama in relation to the contract.

318 McMaster said that Shiceka told him that she was however not aware of the
board resolution.’*®  Mscupye, also of the TFR legal deparment, did
however know about the board resolution. Msoupye was intimately involved
in drafting the agreement and fiaising with Shiceka. The advice given to

Gama was however channelied through Shiceka, %

318 McMaster said that he asked the Group Legal executives, including Kahla,
why it was that they had been copied on the e-mails with the draft contracts,
but there was no explanation for this. These were draft contracts in the
course of the negotiations and Kahla said that they were never requested to

review the final contract and the contract was never finalised 5"

320 Gama’s answer to the allegation that he faifed to secure a wording in the
contract whereby TRE wouid perform all the local work to the exclusion of
STS was that prior to his signing the document he was advised that the
document was with the Group Legal apartment and was further advised by

2 Bundie A2 page 154; page 21 of the Framework document

i McMaSter, page 108
McMaster page 109
%% MicMaster, page 132
%8 nfcMaster, page 132-3
%7 McMaster, page 109 —
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the executive officer for the contract, Mr. Moswey General Man ager
ngineering TFR, that he could proceed with the signature of the
contract.** Mosweu has since been disciplined for his conflict of interests

due to his interest in STS and resigned from Transnet during that

process, 3

Gama said that there had at an earlier stage been discussions with lega) on
the manner in which the terms of the board resolution would be met in the
contract. There had been some debate aboui the problem of Transnst
contracting with itself in the form of TRE. Defining TRE as a “key contactor”
was the method adopted of securing TRE's position in doing all the local
work without passing the risk of non-performance or of late delivery back to
Transnet.®  This Gama described this as what he understood was the
‘elegant way” provided by the legal advisors.®® Gama said he hag
previously and long before the time of signature discussed the relevant
clauses with legal advisors in the TFR tegal team and Group Legal and he
was satisfied that they had applied their minds to the issue.®2 However the
issue which Gama identifies as that which he was given advice on was “the
Issue of securing TFR's participation without passing on the risk of non-
performance or iate delivery back fo Transnet.™ That is consistent with
what Sicheka told investigator McMaster — namely that she had advised on
that issue and on the EMD guarantee — but had not advised on the issue of
ensuring that the contract be worded so that TRE would do alf the work as

per the board’s condition,

322 Asked in cross-examination whether he had checked to ensure that the

358

contract contained a clause which stipulated that TRE would carry out ail

Bundle D2, page 11 paragraph 2.29

5% singh, page 43
Gama page 25-26
Gama page 27
Gama page 26-27
¥ Gama, page 26
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engineeting and maintenance work, Gama avoided any direct answer to the
question saying only that there was a clause in terms of which TRE was

defined, 34

(Gama maintained that he had no motive to change. or interest in changing
the board resolution,®® which assertion contradicts the fact that his
memorandum of 11 April 2007 sought to alter the resolution, but he
maintained that the intent was always that TRE would do the work3%® and

he said his understanding was that TRE was preparing to do the work.

The tompany bears the onus io establish wilful conduct on Gama's part.
There is no real dispute about the fact that prior to his signing the contract
Gama bad approached and interacted with the in-house legal advisers at
TFR in regard to aspects of the contract. Gama maintained that he
accepted that his advice for those legal advisers was 1o the effect that the
board's requirement that TRE perform the work was met in terms of the
contract.  Actually that appears to be wrong in that he was not ever
specifically advised by Shiceka that the requirement in the board resolution
had been met in the contract wording. The investigators ascertained from
the in-house legal advisers that they had offered advice on other aspects of
the contract but not specifically on that aspect. Thal hearsay evidence was
not confirmed at the disciplinary hearing by testimony from any one of the

legal advisers at TFR.

Wells said that it was not sufficient for Gama to have satisfied himself that
the relevant legal advisers were copied on e-mails with drafts of the
agreement. He said that if Gama wanted to rely on their sign-off he had to
specifically ask them to consider particular aspecis of the contract and
obtain specific sign-off on that aspect so that he could be sure that the

asf (3ama, page 27
** Gama, page 28
%% Gama, page 28
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material issues had in fact been considered by the legal adviser. In ¢ ross-
examination however Wells had to concede that there was no such olicy
requirement in regard to sign-off procedures within Transnet. In the end
therefore Wells” evidence on this aspect can be put no higher than that it
was a practice followed by some within Transnet and may be the rmost
advisable practice, bui it cannot be said that Gama's failure to obtain
specific sign-off was irregular or that it was in breach of a practice required
in Transnet. Wells is no doubt correct that it was unwise for Gama not to

obtain specific sign-off, but and that is with the wisdom of hindsight.

The crucial question is whether it can be said that the probabilities that
when Gama signed the 50 like new contract he did so with the conscious
realisation that the wording of clause 7.5 read with the definition of a “key
contractor” and the fact that the collateral agreement in the form of schedule
5 was missing, or whether he was merely negligent in this regard and
believed that the decument which he was being presented with to sign had
been approved by the refevant fegal advisers and properiy prepared by his
managers within TFR. While there are certainly grounds for suspicion as to
Gama’s intention and state of mind when he signed the contract - basad on
the probabilities of the surrounding circumstances relied on by Transnet as
set cut above —was intentionally to promote STS. Te make a finding that
Garna acted wiltully in this regard it is necessary to infer from those
circumstances that it is more probable that Gama intentionally sighed the
contract knowing that it failed to secure the work for TRE than that he did so
rerely ignorantly. If all that can be inferred is that that he did 80 meraly
because he failed to understand at the time of signing the full import of the
contractual provisions properly construed with the contract being read as a
whole, including having regard to the missing schedule — then. he may be

negligent, but that is not wilful conduct on Gama's part.
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The principles applicable to drawing such an inference on the civil stanclard
have been set out above under the GNS contract section of these findings

and apply similarly here. it is not necessary o repeat them.

In the light of the undisputed evidence that later, once the fact of STS
having set up an assembly plant in opposition was realised and then
rectified, other Transnet managers and executives and the internal audit
investigators who were tasked with investigating the irregularities all
laboured for a considerable period of time under the misapprehension that
ferms of the contract were not so much the problem as the manner of jts
implementation, it carnot | think be said that on a reading of the contract by
a lay person - such as Gama was - it would have been unequivocally and
blindingly obvious that the contract failed to secure the local work
exclusively to TRE. Put otherwise, it is not so improbable that Gama would
have realised this failure in the terms of draft cortract whichh had been
prepared for him to sign, and about which there had been at least some
previous discussions involving the relevant legal advisers, that he must on
the probabilities necessarily have realised that what ho was signing failed to
comply with the board resoclution. That is 80, even if, @s | have found abovs,
of the probabilities that the subject of the legal advice was rot pertinently
the question of whether or not the contract provided that only TRE would do
the work. it follows that Transnet has failed to prove on a halance of
probabilities that Gama signed the contract wilfully in the knowledge that
and with the intention that STS rather than TRE would perform the work,

it does not however follow that Gama was not negligent in failing to ensure
that the condition that TRE perform the work was embodied in the terms of
the contract. The next question to be determined is whether Gama' conduct
in signing a contract without securing compliance with the board resolution

was negligence and constitutes negligent misconduct.
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330G This was an imporiant contract for a significant amount of money. The
hoard had laid down only one single condition and had tasked Gama with
execuling the contract. He should in the circumstances have taken
extraordinary care to ensure that he captured the import of the conditicn in
the contract. This he failed to do. On his own version Gama failed {0 read
the 50 like new contract and make himself sufficiently aware of its conteni
and implications in order to ensure compliance with the board resolution.
There is no doubt that Transnat has established that Gama was negligent in
failing to secure a contract in terms which provided for TRE to periorm all
the focal work even though he had conferred with his legal department on
some aspects, but not on the critical aspect of compliance with the board

resolution. This negligent failure does constitute misconduct.

3317 Having reached the conclusion which | have on this charge, it is
unnecessary to consider the alternative aspect of this charge, namely

whether Gama’s conduct also constituted poor performance.

Conclusions

332 In conclusion therefore on this charge | find that Transnet has failed to
establish on the probabilities that Gama wilfully signed the 50 like new
contract in the knowledge that according to the terms of the contract aTs
would perform the local work rather than TRE. Transnet has however
established that Gama was negligent when he signed the contract without
securing the work to TRE as specifically required by the board resolution

which he was tasked to implement.



164

Lharge 4 : UNWARRANTED CRITICISM OF TRANSNET EXECUTIVES
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The essence of this charge is that Gama has either directly or throughy his
attorneys during the course of the investigation and the High Court
proceedings, and more recently made statements critical of the motives,
conduct and integrity of senior executives of Transnet and members of the
board which were unjustified and unreasonable and calculated 1o cause
harm. It is also contended that they indicate an irretrievable breakdown in
the trust relationship between Gama as the CEOQ of TFR and Transnet.

Transnet contends that Gama's conduct in dealing with the allegations
against him and in particular his wide-ranging attacks on agenis and
officials of Transnet during his attempis to ward off the enquiry, and his
use of the public media in making these attacks, constitutes unwarranted
conduct that is in itself destructive of the employment relationship and for

this reason is to be regarded as misconduct,

Gama testified that he did not believe that his conduct as set out in this
fourth charge means that his relationship with Transnet had irretrievably
broken down.*® He indicated that he is prepdred to apologise to Mr Wells
the Acting Group CEC (who was the target of numerous of these

statements) 'and"s_aid that he can work with 'Wéiis.

Before considering the merits of this charge it is apposite to set out the
detail of some of the criticisms made by Gama and on which Transnet

relies and Gama’s testimony in relation thereto.

Gama’s attitude was initially displayed during the interview conducted by
Madhav when, as set out above, Gama stated that the discussion which
they were having wherein Madhav was questioning him about his authority

*" Czama, page 48
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and the terms of the confinement in relation to the GNS contract were *
discussions that we tend to have here, are really just discussions that are

aimed by others to cast aspersions on my integrity and I am not goimg to

allow that "%%®

Many of Gama’s statements were aimed at Mr. Wells. Gama brought a High

Court application against Transnet and various Transnet executives, =

including Wells. Wells referred to various passages in that application in
which Gama under oath made allegations against Transnet and its
executives. These included allegations that Weils was conspiring to scuttle
Gama’s chances of being considered for appointment as the Group C hief
Executive (“GCE"); that the timing of the notice by Mr Maharaj was not
coincidental and was deliberate with a view to casting a cloud of suspicion
and doubt over Gama’s appointment as GCE and that the purpose of taking
disciplinary action was to prejudice his chances of appointment. Wells
denied any conspiracy on his part. He pointed out that he had no power to
determine or influence the appointment of the GCE. He was not the persan
who had decided to issue the notice of disciplinary action as that was
issued by Mr. Maharaj Group Executive : Human Resources. Wells said
that the disciplinary action against Gama was not taken lightly and
moreover it was not Wells’ decision to initiate such action. Effectively this
was driven by the Transnet board afier two external legal opinions had

recommended disciplinary action.

Further allegations by Garna in his High Court affidavit claim that the
disciplinary process was unlawful and unfair and was motivated by an
altempt to prejudice his position and to pursue false allegations against him
when he was not responsible for the difficuities which had arisen due to the
shortcomings of Mr. Wells.®®  Gama further alleged that the disciplinary

*® Bundle D1, page 101
*¥ Record, page 45
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action had been initiated specifically with the ulterior purpose of prejudi cing

his prospects as a candidate for GCE.

340 The High Court application was unsuccessiul and the court found that there

341

342

was no indication of any prejudicial behaviour by Wells against Gama,

Reference was aiso made to the contents of a laiter dated 31 August 2009
frormn Gama's attorney Mr Langa to Mr. Philip Hourquebie, the CEOQ of Ernst
and Young®® in which it is altleged on Gama’s behall that Ernst and Young
“continues to be a ‘conspirator’ against Mr. Gama on many issues which
should be raised with Mr. Gama as internal auditors but they are instead
raised by Chris Wells... and Gama’s CFO Nick Thomson™"" The same
letter refers to Emst and Young as having abandoned its internal audit
responsibilities to Gama “by participating in an investigation and a witch-
hunt and his Cabal against Mr. Gama....®” Wells dismissed these

allegations as nonsense.

In a turther letter from attorney Langa dated 31 August 2002 to Maharaj
concerning the suspension of Gama the allegation is made: “Mr. Weliis
stands to benefit, directly, from the fabrication in that he hopes to concas!
the massive financial cost that he caused Transnet io suffer when he made
a hasty and unsubstantiated decision when he ordered STS to move thejr
assembly from Iscor to Transwerk at the cost of Transnet™"® Wells denied
that this statement was factually correct. He said that the decision referred
to was the last thing that he benefited from and that it was anything but a
hasty and unsubstantiated decision. The decision was not one taken by him
in isolation as it was a massive strategic decision, but that Transnet had no
alternative but to do this in order to complate the process and abide by the

" Bundie F, page 14

o , Bundle £, page 15 paragraph 6
Bundle F, page 15 paragraph 7
“ Bundle F, page 18 paragraph 7
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board resolution which required TRE to perform the local assembly and

maintenance work rather than for STS, a competitor, to do the work,

In the same letter Gama's attorney states in relation to the decision to move
the assembly works that “This dscision was bnnecessary as STS could
have built about 10 locomotives at Iscor and buili the remaining 40 #from
Transnet’. Wells stated that it was highly unlikely that STS had the
capability to perform the work even in part, as it had run into enormous
problems. However, as he pointed out, the key issue was in any event not
whather STS was able to perform the work but was the fact that STS was
ware in terms of the board resolution precluded from doing the local work

which was supposed to be done by TRE,

A further allegation is made in this letter that the timing of Gama’'s
suspension by way of letter on 24 August 2008 was no coincidence and “/t
reflects a sinister and mala fide attempt to subvert the candidacy of our
client for the group CE position."”"* Wells testified that the issuing of the
disciplinary notice on 24 August 2009 was simply following the process that

had been set in motion by the board.

Later in the same letter the statement is made: “The information at r,
Gama’s disposal shows that “information” of this default was obtained in the
course of malicious skulduggery against him that was aimed at prejudicing
Mir. Gama’s candidacy for the position as GCE or so as to prefer Mr. Welis’
candidate and in so doing discrediting Mr. Gama, at Transnet's expense,
which is by itself a much more serous form of misconduct than any alleged
charge against Mr. Gama."™ Wells denied the allegations of malicious
skulduggery either by himself or the board or any other execitive. Waells
stated that he did not have a preferred candidate that nobody sought his

** Bundle F, page 20 paragraph 9
** Bundle F, page 23 paragraph 25
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opinion as to the candidacy and his opinion would in any event have haci no

import.

The next paragraph of the same letter questioned the conduct of Ms.
Ramos the former Group CEQ where it was stated that “The investiga tion
launched by Mr. Wells therefore essentially brings the responsibilities of the
recently departed GCE and Chairman of Transnet inte question, and not Mr.
Gama’s responsibifities and conduct”*™® Weils denied this, He pointed out
that the initial investigations were the result of tip-offs launched not by him
or by Ramos and that once TIA had tabled its internal forensic reports in
February 2009 the further investigations and disciplinary processes sim ply
took their course. Wells also pointed out that TIA has no power to decide
on disciplinary action which remains the responsibility of the relevant
execulive within Transnet once the reports have been made by TIA. |
would add that if a TIA report indicated serious misconduct and the relevant
executive failed to institute appropriate disciplinary steps, such executive

could himself be criticised or even disciplined.

In a letter of 27 November 2009 to Maharaj attorney Langa on behalf of
Gama conveyed his belief that the request to return his laptop and to have
his office computer investigated by Transnet was “a measure to fabricate
further aflegations as to the current charges against him..” %"  Wells
denied that there was any fabrication of charges or that there was an
attempl to trump up a charge as afleged later in the same fetter. He
regarded these aliegations against Transnet as not only being nonsense but
also constituting serious allegations against Transnet.”® Weils testified that
the statements in this letter were totally unfounded and said that these were
slatements made in relation to an executive controlling the disciplinary

%% Bundle F, page 23 paragraph 26
" Bundle F, page 73 paragraph 1
*® Bundle F, page 73
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process and undermined Transnet, including the audit process, the intexgrity

of its executive employees and ultimately the board.*™

348 In a letter dated 8 December 2009 by atiorney Langa to attorney Todkd of
Bowman Gilfillan®® various further allegations are made including that
Transnet “... went shopping around for a legaj opinion that would tell them
what they are currently doing after the first major law firm advised Transnet
that their intentions to convert the internal audit report procedural findings
into this farce will nof meet the approval of the law.”*®' Wells denied
shopping around from attorney to attorney for advice. He was aware of only
two legal opinions, namely that taken by the chairman of the board from
attorneys ENS and the opinion obtained from Bowman Gilfillan. The
evidence did however establish that there was a third legal opinicn®®? which

was not produced at the hearing.

349 The same letter referred to “a desperate attempt by Transnet to iflegally gain
access into Mr. Gama’s computer files and information when they knew
very well that they could have spoken to him for his consent or talk to ys®. %3
Welis commented that taking control of computer files, laptops and desktop
computers was a normal process in the course of disciplinary activity and

would occur with any emplioyee in a similar posiion.®*

350 This letter aiso refers to “a frail of unlawful invasion of privacy, viciation of
fis right to be treated fairly by Transnet and the destruction and non-
complianice of cotporate practice and governance with the intent to pursue
the misuse and abuse of process law in order fo deny Mr. Gama his legal

% Record page 57

¢ Bundle F, page 80

®! pPage 80, paragraph 2
- McMaster, page 137
** Page 80, paragraph 4
% Record page 59
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right to be treated fairly by Transnet’ *° Walls denied that there was any
violation of Gama’s rights and misuse and abuse of the law to deny him his
rights. Indeed, the present disciplinary enguiry is an opportunity for Gama to

defend himself before an independent tribunal.

in a further letter of 15 December 2009 by attorney Langa to Bowrnan
Gilfillan reference is made to “Transnet's frustration and desperation to
break the law at every available opportunity”®® Wells did not know what
was being referred to here but was not aware of any attempt to break the

law and said that this was a preposterous allegation.

Wells testified that these ailegations levelled against and Transnet and
himself other Transnet executives were untrue and burtful. He pointed out
that these statements had to be seen in the context of (the undisputed
evidence of) the tip-ofis in relation to both the 50 like new and the security
contract being the origins of the investigations. The process of initiating and
conducting the investigations inte Gama's conduct involved Ramos’
decision to pursue the investigations and ultimately was piaced before the
board which decided to pursue the matter. The board then tasked Welils
with that responsibiiity of executing the process. He did not initiate the
charges.® Later Wells passed the matter to Maharaj Group Executive HR
to take the process further in the form of a disciplinary enquiry. According
to Wells this entire process within Transnet was an open one and ari
attempt to get to the right result. There is no reason not to accept this

evidenca.

Wells testified that these statements had a profound effect on the
relationship between Gama on the one hand and Transnet on the other. He
said that there was a loss of trust in Gama who was frying to bring Transnet

38{' Bundie F, page 81
¥ Bundle F, page 88 , paragraph 4
%7 Frage 105
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inte disrepute, making false accusations against the board and making false
allegations against Wells. Wells testified that Gama’s statements had
prompted the Chairman of the board to ask TIA to review the allegations
which were found to be without substance. This showed a total breakcdown
in the relationship between Transnet and Gama, particularly foliowing his

suspension.

Wells said that it was highly unlikely that this relationship was retrievable
given that many of these comments were made on public record and
undermined the board and Transnet executives as well as the disciplinary
process and TIA. Wells found it very difficult to see how the relationship

between Transnst and Gama could be restored, 3

Finally, Weils testified that when sericus allegations of misconduct such as
those in relation to the GNS security contract and the execution of the 50
like new contract were brought to the attention of a Divisional Chief
Executive Officer Transnet would expect that executive to investigate and
explore the solutions, and if there is evidence of wrong doing to take action.
This Gama had failed to do both in refation to the GNS contract and the 60
like new contract.”™ This contributed to the breakdown in the relationship

according to Wells.

Gama pointed out that the 50 like new charge concerning the non-
implementation of the board resolution related to conduct which had been
identified 15 months previously in April 2008, so the obvious question was
why was this charge raised at that late stage — with the Madhav and
McMasters reports going to Ramos on 12 Februsry 2009 and Gtama being
charged on 24 August 2002 and suspended on 1 September 2009. Gama's
case is that it these statements reflect a normal and understandable

%8 Page 63
** Record page 565
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reaction on his part in circumstances. The circumstances were that he was
one of the five short listed candidates for the Group CEO position and
interviewed a few days before the board meeting of 13 February 2009. He
had the expectation that he may get the position. He had significant suport
both inside and outside of Transnet. Gama contended it was
understandable that he should be upset at his suspension when he krmew
that he had significant support and he also knew that in 2007 he had signed
the 50 like new agreement which had difficulties, but that these had been
sorted out. It was put to Wells that whether he was able to influence Gama's
prospective candidacy or not, charges of this nature would not advance
Gama’'s candidacy. Wells answered that although he was not part of the
relevant board meeting, he had been advised that the chairman had said
that the charges were not to be taken into account and were only deali with
after the decisions relating to the prospective CEO had been made. % Wells
denied that the difficulties relating to the 50 like new contract had been
sorted out and pointed out that the contractual relationship with STS was
still in the process of being sorted cut. Gama maintained that it was normal
for him to have asked: “Why are they charging me now when this happened
18 months ago?” and to infer that the charges and suspension bore some

reiationsh!p to his application for the position of Group CEQ.

357 In addition Gama referred to the fact that in March 2009 there were rumours

that he was under investigation. He approached the then chairman of
Transnet, Mr Phashwana who denied that he was under investigation, 3
Sometime after the investigators’ 8 Apritinterview and before 11 May 2009
when Gama met with Wells and was told that he was under investigation,
Gama was then informed by Mr Dube, a businessman whom he knew,
about the conversation which he said he had unexpectedly overheard at the
Park Hyatt Hotel on 21 March 2009, The gist of the conversation which

380
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Dube said he overheard was that four men — twe of whom Dube knew and
identified as Wells and Mr van Niekerk - had a discussion about the fact that
if Gama intended to become the Group CEQ they would do everything in
their power to make sure that he did not.>* Gama said that what he st ated

in the court application papers was because he was under pressure and

angry at what was going on.

Gama said at the hearing that he was prepared to apologise to Welis and
would have a discussion with-Wells about-the allegations he had made

against him. He said that he could work with Wells in future.

Gama conceded that the accusations which he made against Wells were
setious.®® He also accepted that he had never approached Weils to
discuss the matter with him before accusing him in public of a serious
conspiracy.* His explanation was that he feilt he was being persecuted 3%
Gama accepted that he had acted unfairly towards Wells by making
accusations in public against him without first giving him an opportunity to
deat with them and accepted that with the benefit of hindsight and being

“able to reflect on the matter he would have done things differently,%®

It was argued for Mr Gama that it is not necessary to decide whether or not
o accept or reject the evidence of Mr Dube concerning the conversation
which he overheard at the Park Hyatt. That is correct as the issue is really
Gama’s state of mind. Dube said one of the persons involved in the
discussion which he overheard was an Indian man possibly by the name of
Bret Maharaj.*"’ Mi Pradeep Mafiaraj, Group Executive Human Resources,
was consequently called to testify about the incident which Dube overheard

%2 Gama, pages 71-73

. Page 56

¢ page 55

%2 Pages 56-7

96 Page 58

**’" Dube page 30 and pages 24 io 25
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as ha was of Indian origin, Maharaj said that he did not participate in the
selection process for the Group CEQ and denied at any stage having a
conversation in which the merits or demerits of the candidates for the
position were discussed. He also denied ever having been to the Fark
Hyatt Hotel. Under cross-examination he did accept - hypothetically- that it
was possibie that the three executives of Transnet could have made that

the hote! on 21 March 2009 which was a pubiic holiday.3%®

361 it was not disputed by Gama that the various comments made in the court
application and in the correspondence and elsewhere as set out above had

never been made or should not be attributed to him.

362 In argument on behalf of Mr Gama was submitted that a relationship of ifr!;,};sf."
was still possible there being no evidence that anyone would not be ab}i& tor
work again with My Gama and in the light of his preparedness to apologise
1o Wells. | was urged to view Gama’s comments in the fight of the'
circumstances which prevailed and the explanations given by him. it was
contended that his suspicions that there was more to the charges than a

simple disciplinary process were not unjustified and unreasonable.

363 For Transnet it was argued that Gama's conduct was unwarranted,
destructive of the employment relationship and should be declared 1o be
misconduct. The charge alleges that these slatements are indicative of an
irretrievable breakdown in trust relatienship between Gama and Transnet®®®
and indeed both parties made submissions addressed to thal aspect, which
in my view is an aspect that goes to the question of sanction which is not
presently the subject of consideration in these findings. The fourth charge
howsver also refers™ to Gama's criticisms having resulted in a situation of
incompatibility between him and Transnet and its leadership. This charge

% pages $0-92
% i paragraph 4.3
% ) paragraph 4.62
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also refers to Gama’'s statements having been calcuiated to cause harm to
Transnet, and that they were not justified or reasonable for him to ma ke in
the circumstances. ™’ The Transnet Disciplinary Code sets out exampl es of
disciplinary transgressions for which disciplinary action may be taken.
Included under “Primary Offences” are the following which are relevant:
“Gross insubordination or setious disrespect, When an empioyee, at any
time, acts in a defiant or provocative manner towards a person of autfrority
in the company; and insulting behaviour." In these findings what must be
considered is whether Gama's statements constitute misconduct as

envisaged by any of these categories of primary offences.

it may be so that Gama thought he had reason to believe that Wells and
other Transnet executives were conspiring against him to ensure that he did
not succeed in becoming the new Group CEO. No such conspiracy has
been proved. Gama was no doubt suspicious, but those suspicions have
not proved to be justified and 1 do not think that they can be regarded as
reasonable suspicions. A reasonable person.in Gama’s position would not
in my view have been prepared to utter the criticisms which he did, some in
public and othérs in correspondence, unless he had certain evidence in

support of his claims which it appears Gama did not have.

365 The statements are critical of Wells in particular, but also infer a wider

criticism of Transnet executives and arguably even of the Transnet board

for having an ulterior motive and conspiring in preferring the charges
against Gama. These are serious allegations and allege dishonest conduct.
This constitutes serious disrespect and gross insubordination insofar as
criticisms were made of Wells who was then the Acting Group CEO.
Ceriain of the criticisms aiso constitute insulting behaviour and conduct
which is defiant and provocative of persons in authority. TIA was criticised
as was the previous Group CEQ, the Chalrman of Transnet and Transnet in

o it

“") n paragraphs 4.1 and 4.2
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general. The fact that Gama is belatedly prepared to apologise to Wells and
discuss the issues with him whilst perhaps geing some way 1o resolving
their personal differenceé, but does .not constitute .a reason why  this
conduct should not be ,régarded as being misconduct as defined in the
Transnet Code. In my.view Mr. Gama averstepped the. mark with his
trenchant criticism which impugned the honesty of Wells and other senior

exgaulives,

For these reasons | find- that Gama is guilty of misconduct under this

charge.

Transnet's delay in instituting the disciplinary proceedings

367

368

368

Clause 6.2 of the Transnet Disciplinary Code deals with the disciplinary

process and provides that:

"6.2.1 A disciplinary hearing must be held as soon as possible after
the commission of an aileged offence.

6.2.2 Transnet must endsavour to hold the disciplinary enquiry as
s00n as possibie after it has finalised its investigation into
the conduct of an employee. While Transnet wifll make every
effort  to ensure that discipline is  implemented
contemporaneously with the offence allegedly commitied by
the employes, it is recagnised that ceriain investigations will
fake longer to complete and that it is hot always possible to
bring disciplinary proceedings contemporaneously.”

Faor Transnet it was submitted that the present case falls within the category
of cases for which provision is made in clause 8.2.2 which recognises that
there may be inevitable defays in instituting disciplinary nroceedings. It is
worth emphasising that the starting point for determining whether there has
been an unacceptable delay as envisaged in this clause is the date at which

the investigation into the conduct of the employee is finalised.

Gama was charged with misconduct on 24 August 2009 having first been
informed on 11 May 2009 by Wells that he was formally the subject of an
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Investigation in relation to beth the 50 like new contract and the GNS

sacurity contract.

In relation to the 50 like new contract the fact of Gama’s having failed to
compily with the board resolution was established in about March 2008 and
certainly by 10 April 2008. On 10 April 2008 a meeting was arranged for the
purpose of discussing the update on progress in the 50 like new contract
implementation. The progress to be reported on at that meeting was an
update on how many locomotives had been manufactured as the contract
had been awarded almost a year earlier on 1 May 2007. The meseting was
not a report on the progress of any investigation. It was attended by senior
executives, including representatives of TRE. Mr Wells then Group CFO
had by then ascertained that the board resolution had not been complied
with so he attended thal meeting, raised that point and said that Transnet
had an obligation to rectify the contract to ensure that it was in line with the

board resolution. All parties present, which included STS and EMD, then

agreed that this would be done.*” At that time the relevant Group

executives knew of the facts underiying the complaint against Gama that he
had fajled 1o secure in the 50 like new contract the board’s requirement that
TRE perform ail the local work. That was already an accepted fact in the
investigation which did not require further investigation as to whether or not

there had been non-implementation of the board resolution. **®

it was conceded In argument for Transnet that there was a significant delay
from that point in April 2008 untif the time when the investigators conciuded
and recommended that charges be brought against Mr Gama in relation to
this issue. The McMaster forensic report by TIA which recommended that
action be taken against Gama as the signatory to the 50 like now contract
was concluded and handed to Oates and also to Ramos the Group CEO on

“® Qates page 57
9 Dates page 108

338

s oy |
i e e



339

178

12 February 2009. That was some 10 or 11 months after it was known that
Gama had concluded the contract without ensuring compliance with the

board resclution.

The 50 fike new investigation

372 The investigators explained the delay in investigating the 50 iike mew
charge some detail. In summary, the svidence established in refation to the
circumstances of this delay is as follows. It is not set out strictly in sequence
as the various witnesses all had different input relevant to the delay issue,

373 Wells testified that the Transnet Chairman Mr. Phaswana came to him with
the first tip-off document which related to the 50 like new iocomotives which
was received via the Minister of Public Enterprises on 5 February 2008, 404
Ramos was away at time, Wells handed the document fo the TiA team and

asked them to investigate.

374 Oates testifisd™ that when TIA received the call case in relation 1o the
locomotive tender he needed io identify and authenticate as quickly as
possible the nature and ambit of the allegations. The first step was 1o
determine who was alleged to be involved and in this process & detailed
CIPRO search was conducted which identified a number of entities.
Probably 20 companies were involved with some 100 directors all
interfinking. This took some time to investigate and understand. Wells said
that later during the course of the investigations he attended a meeting at
which a detailed chart was shown depicting corporate structures, owners
and registered shareholders and directors of various related companies in
relation to the 50 like new and 212 locomotive procurement processes. At

““* Bundle D, pages 1 - 3
“ Page 49
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| one of those meetings Gama was present. Wells testified that this wa.s an
extraordinarily complex investigation and that the diagram depicting the
! various interrelated entities and individuals apparently involved was a real
spider web. TIA had to wade through the various corporate records and
there was a large amount of work o be done in this regard. This took & iot

of investigation time to get to the bottom of what was occurring.

375 At the 10 April 2008 meeting already mentioned above all the parties to the
50 like new contract agreed to rectify the position. Oates’ explained that
initially the focus of the efforts of all concerned were to ensure that the
situation was rectified so that the board resolution was fully complied with.
During the meeting of 10 April 2008 STS raised the issue that it had
incurred wasted costs in setting up its manufacturing facility and that those
costs needed to be addressed. It was agreed that Transnet would look at
those costs subject to their being reasonable and capable of audit. The TIA
team was thereafter responsible to perform this audit function. This also

f engaged the team’s resources.

376 Oates testified that TIA performs numerous investigations at any one time.
| The normal process adopted by the Ernst and Young team with TIA is that
update reports are prepared throughout an investigation at various stages
| where appropriate rather than at specified regular intervals. That was
simiarly the process adopted by TIA in this instance. Reclifying the
situation which arose out of the 50 like new contract involved shifting back
to TRE the locomotive manufacturing facility that had been created outside
of TRE. This entailed finalising an appropriate agreement between STS and
TRE; identifying the wasted costs that had been incurred by STS and
auditing those costs. The rectification also entailed entering Into a
termination agreement with STS which involved the Transnet fegal team.

Oates said that all this took place from about June 2008 until about October

or November of 2008.
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like new contract with Transnet's lawyers. He was then advised by the
lawyers that the contract was very favourable to the service provider. On
closer inspection of the contract Oates determined that STS was in a strong
position pursuant 1o the contract which arrangement was-in fact in cormfiict

with the board resolution.

384 Initially, Oates had accepted the explanation given to him by the TIA team,
namely that the terms of the 50 like new contract had made allowance for
compliance with the board resolution. In other words, the fact that the
board resolution had not bean complied with did not mean that in terms of
the coniract that was actually entered into the resolution could not have
been complied with. Qates conceded that from March 2008 until January
2009 the investigative team did not perform any work on dstermining
whether the board resolution had been compiied with because that had
already been accepted at a very early stage in the process in March / Apiil
2008.** Qates and his entire investigative team were satisfied with the
initial explanation which was given to them by in house legal advisers that
the 50 like new agreement was concluded in terms which permitted
compliance with the board resolution, although he qualified this by saying

that the TIA team were not legal experts,'®

385 In January 2009, on the basis that rectification would never he achieved,
Oates asked the investigation team to ascertain who had to be helg
responsible for the situation and tasked them to review the board

resolutions in detait.

386 Oates explained that the investigation into the 212 locomotives did not end
there as there were other aspects which required resolution. A deputation,
which included Gama, was sent to the United States to explain to the

408 £
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original equipment manufacturer (“OEM”) a company known as EMD what
had occuired around the procurement process. This was very sensitive
because no wrong doing on the part of EMD had been identified but ancther
unrelated tender for 100 focomotives had gone out and Transnet ha:d to
defend an attempt to interdict the awarding of this contract which was liriked
to the 212 locomotives contract. According to Qates the TIA investigators
were involved untii about March or April 2009 in relation fo the 212
locomotives contact and the court proceedings. Accordingly the TIA team
was essentially fully occupied in the defence of the interdict proceedings
from about mid-December 2008 through to mid-March 2009. in the period
dJune to December 2009 there was a lull in the investigation process relating
to the 212 locomotives as this was the period in which the senior execulives
and managers visited the USA to explain to EMD {as well as General
Electric who was the other tendering party in the process) what had
occurred.  During this luli or “interim period’ referred to by Oates the TIA
team refocused their attention on investigating and correcting what had

oceurred in the 50 like new contract.

387 This investigation into the 50 like new contract culminated in the McMaster
report of 12 February 2009. That report suggested that corrective action be
taken against Gama as the signatory to the agreemernt and was based on

legal advice which Oates had obtained,*

388 In relation to the 50 like new coniract Wells accepted under cross-
examination that Gama’s failure to carry out the board resoiution of 26 April
2007 was a breach which was known to him in April 2008. He also
conceded that when the deputation including Ramaos, Gama, Vallihu and
Wells which went to the United States in July 2008 to meet with EMD, alf
knew that Gama had not complied with the board resolution. Asked why
Gama had not been charged at that stage with failure to comply with the

A Dates page 66 i
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board resolution Wells’ answer was that a further detailed investigation was
continuing into the locomotive assembly contract and that although they
knew there was a problem with compliance they were not sure why it had
happened and who was responsible, what explanations there were for the
situation and what the full implications were thereof. Wells acceptad that
the implications became more serious in the minds of the investigators
when it became clear what the agreement was with STS.*'? Pressed as 1o
what this further investigation would have entailed other than a comparison
of the terms of the board resolution and the terms of the contract ultimataly
signed with the joint venture it became clear in cross-examination that
further investigation was not réaiiy necessary in order to establish the fact of
the breach. However the implications of the breach were what Wells kept
referring to in his answers and those implications were not clear until very

much later and did require further investigation.

389 Wells accepted that he knew as at April 2008 that the board's condition that
TRE perform the work had not been complied with but he did not accept
that the charge which Gama faced was limited to that aspect. Wells
contended, correctly in my view, that the charge goes beyond that and
relates also to the implementation of the board resolution. In this regard the
charge specifically refers to the execution of the contract. [t was then put to
Wells that to the extent that it was possible to implement the board
resolution that had occurred by July or August 2008. Wells disagreed with
this saying that the transfer of the work back to TRE had occurred by then
but that even as at the time of the disciplinary hearing the contractual
arrangements had not been concluded and were not in place. He

contended that the implications thereof could be very large or very smali but

were still unknown,*'3

“? Page 70 '
% Page 88 3\ %
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390 It was put to Wells that it was unfair to Gama that he was charged in August

2009 for the failure to comply with the board resolution in the 50 like new
contract when some 16 or 17 months eatfier in April 2008 it was clear o all
that the board resolution had not been complied with.4'* Wells acceptad
that the genesis of the charge had occurred in Aprii 2008 but pointeci out
that the ramifications thereof and implications therefore continued and only
became clear much later. Also, the difficufties pursuant to the 50 like new
contract as initially implemented with STS have not been fully resocived.

The GNS security contract investigation

391

392

393

While the primary complaint over delay in getting to the disciplinary process
slage related to the 50 like new investigation, it was never cleanly
separated out from the investigation into the GNS security contract
irregularities, and rightly so.  In refation to the GNS contract the evidence

established the circumstances of the investigation as follows.

The first indication of irregularities surrounding the GNS contract otiginated
on around 8 or 10 October 2008 when Mr. Gary Pster Head of Internal
Control for Transnet approached QOates and showed him an anonymous
letter which had been received by Ramos the Group CEQ. The letter was
date stamped 18 September 2008 and contained inter alia allegations of
irregularities regarding GNS. #t mentioned the name Siyabonga Gama and
suggested that he be interviewed.*"> The cover sheet o the letter bore a
note from Wells asking Gary Peter to review the anonymous letter and
discuss it with Qates. Wells’ note was dated 9 October 2008.

Oates then marked-up on the anonymous letter seventeen points which
required investigation in order 1o assess the authenticity of the claims made
in the letter. The letter referred to Gama in only two places, first as the

' Record pages 109 -110
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person who had brought the company GNS to Gauteng (for one or other
reason known to himj, Second, the latter suggested that Gama as the Chief
Executive of TFR be interviewed in relation to the comptaints in the letter.
Importantly, the letter did not allege that Gama had exceeded his authority

including the GNS contract.

The anonymous letter also contained allegations concerning an alleged
tape, not related in any way to Mr. Gama. Oates testified that these
allegations were taken very sefiously by the Group CEQ Ms. Ramos. The
rape aliegation was ultimately not pursued only because the victim was not

prepared to lay charges of sexual harassment. The rape allegation and the

human resources irregularities initially  took precedence in those

investigations.

After he had performed the background check on the aspects which he had
noted in the anonymous letter (and numbered 1-17 on the docurment)
Qates’ advice to Mr Peter was that he viewed the allegations as very
serious and that they required full investigation. The background checks
revealed that the allegations were faitly accurate and as a result further

work was required to determine whether the claims of irreguiarities were

unfounded or not.

On 1 December 2008 a comptlaint was referred to TIA which arose from Tip-
Offs Ancnymous which is an independent organisation contracted to
Transnet to receive on a confidential basis any complainis in relation o
Transnet. Many of these complaints are of a human resources nature and
would not be deait with by TIA. Complaints invoiving fraud or corruption or
very sensitive matters were referred to TIA. This second tip-cff dealt with
the same issues as the first but in a stightly different fashion. Tip-offs would
not necessarily be routed through a Transnet executive but in this instance
Oates said that both Peter and Wells would have known about this

compiaint in the second anonymous tip-off.
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387 On 1 December 2008 Oates received an e-mail from Walls instructingg him
to investigate allegations which were set out in an e-mail addressexd to
Ramos of 19 'November 2008 and which concemed the TFR sacyrity
depariment. Qates contacted Mr. Nick Thomson the GFO at TFR and

advised him of the issue and the need to investigate aspects regarding the

security depariment. Thomson said that he should first speak fo Gama

which Oates then did.

398 Qates then met with Gama at a breakfast meeting on 10 December at
Esselen Park. The meeting was also attended by Mr. Naicker, the Group
Forensic Manager. In broad terms Qates informed Gama that there were
three aspects to be investigated: the rape investigation, the investigation of
irregular appointment and promotion of friends and the investigation into the

(GNS contract.

399 The lead investigator at TIA in relation to the security contract investigation
was Mr. Madhav. He began his investigation into the GNS contract in early
December 2008. The investigation process was that in order to investigate
Gama's involvement i the GNS contract Madhav met with his investigating
team members, including Lenny Da Silva and Subaz Chetty to decide how
to proceed. The initial process of lhe investigation was to obtain

background searches on the various companies and entities mentioned in

the call reports to see whether they are interlinked and then to check
whether from a process point of view, internal Transnet procedures had
been correctly foliowed in terms of the DPP policy and any other policies.

Madhav himself, together with Chetty determined whether the correct

processes had been followed and approached and interviewed persons in

the TFR securily department. They first approached Mr. Khanye who was
the Contracts and Admin Manager in the security department and therefore
in possession of the relevant documentation. That was in early December

2008. Khanye provided the investigators with a file which contained the

signed GNS contract, the GNS confinement motivation, the GNS \I
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confinement document which had served before HOAC as well as soms e-
mafls. The GNS contract was the formal contract which Mr Ferntead had
sighed in June 2008. Mahayv testified that the GNS confinement docurnent
would have been obtained from Khanye by the investigation around 2arly

December 2008 by one of the investigation team members.

400 Madhav pointed out that the GNS confinement maotivation and GNS
confinement request to the HOAC both contained references to an open
tender that had been cancelled. The investigators therefore had to obtain
those tender documents to investigate what tender process had been
foliowed. Madhav pointed out that the matter was not straight forward given
that without a review of the documents of the previous process it was not
possible to say whether Gama had exceeded his delegation because there

could in fact have been an open tender process.

401 As of 10 December 2008 the investigators were not aware aof any
allegations of misconduct against Gama. Madhav testified that as he was
relatively new in the TIA he would not have known Gama's authority without
examining the DPP and Delegation Framework documents but that in
around December 2008 he would have ascertained that Gama had
exceeded his authority on donfinement. Madhav said that on 15 December
2008 he had discussions with Messts. Singh and Petit*'® which confirmed
what their investigation had already established, namely that Gama had
apparently exceeded his authority in approving a confinement in excass of
R10 million.*”  Certainly by the end of December 2008 thersfore they had
examined the contract with GNS and knew that it excesded Gama’s
authority, knew that this was serious and that legal advice had to be
obtained.*'®  Madhav said that given that Gama was a very senior

employee they had to be very sure of an allegation that he had breached

S—

** Feflected in his report at paragraph 4; Bundle D1, pages 54
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his authority on confinement before recommending that any steps be taken

against him.

In about January 2009 Qates had a face-to-face meeting with Ramos at
which he expressed his concemn about the signatories to the =3NS
contract.”’ (Oates testified that he gave no feedback to anybody ory the
board or at the level of the Audit Commitiee save that to the latter
committee he mentioned that there was an investigation taking place

around the focomotives contract and the security contract.)

Madhav concluded his investigation towards the end of January 2009 and
thereafter it took a few weeks to settle some cutstanding matters in relation
to that investigation.*”® His report on the GNS contract was handed 1o

Oates who in turn handed it to Ramos on 12 February 20089.

The Graup CEQ Ramos was leaving Transnet at the end of February 2008.
On 19 February 2008 Oates met in Cape Town with the Transnet Chairman
Mr. Phaswana and Professor Geoft Everingham the Chairman of the Audit
Committee and Mr. Joubert of the Risk Committee and Mr, Norman
Hastings of the Remuneration Commitiee. Qates presented the TIA reporis
of McMaster and Madhav at this meeting and went through the key aspects
of those reports. Shortly thereafter Oates was contacted and informed that
the chairman and directors had decided to obtain a legal opinion from

attorneys Edward Nathan and Sonnenbergs (ENS).

In March 2009 attorney Stewart Harrison of ENS who had been requested
lo provide an opinion on whether allegations of misconduct against Gama

*'% Dates pages 6-7
0 Page 85
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warranted disciplinary action met with the two lead investigators. Harrigson

provided and opinion dated 26 March 2009441

Oates thought that he may thereafter have again met with Phaswana to
give him an update and he would have met with attorneys ENS after
Phaswana briefed them for an opinion. Qates was not certain whether he
had again met with Phaswana before attending a further meeting on 23

April 2009 when he reported back.

The 23 April 2009 meeting was called by the Chairman of the board
Phaswana who called a meeting of the chairmen of all the sub-committees
on the board together with atiorney Stewart Harrison from ENS who had
prepared the legal opinicn. Oates testified that at that meeting a decision
was made to pass both these investigations on to the Acting Group CEQ,

who at that stage was My. Wells.

In discussion with Maharaj, Oates and the Board’s Legal Advisor Wells
decided that it would be advisable to obtain for himsell his own separate
legal opinion before deciding how he would proceed. Wells then sought
such an opinion from attorneys Bowman Gilfillan who were instructed in
March 2009 attorneys to provide an opinion as to whether Gama had
exceeded his delegation of authority. (The previous opinion requested of
those same atftorneys related to a different aspect namely the

consequences of the absence of PSIRA registration).

The legal opinion from Bowman Giffillan attorneys was provided in the form
of a letter to Mr. Maharaj dated 29 May 2009 and was produced in
evidence.* The legal advice was 1o the effect that the issues were serious,
needed to be dealt with through an appropriate process which would give

Gama an opportunity to respond to the specific issues.

2! Dates, page 8
** Bundle D1, page 122
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Oates met with Gama on 2 June 2009 and in the interim obviously Osates

had various mesting with his investigative team.

Desirous of a resolution of a collegial nature Wells then put the various
allegations in writing and by way of the letter of 18 June 2009 requested a

written response from Mr. Gama to his concemns. .

During July 2009 Oates was called to meet with Chairman Phaswana .and
Wells after a board meeting in order to report back on the investigations,

Madhav was the lead investigator on the GNS contract. He also testified
about matters which are relevant to the issue of the delay in his
investigation betwsen the December 2008 and February 2009. The

relevant parts of his evidence are as foliows.

At the stage where the investigation commenced in December 2008 into the
GNS contract had just come to end as the period of the contract was for 1
year from November 2007 to end of Cctober 2008. The initial perusal of the
tender file documents revealed severai anomalies. The iwo main
anomaties were (i} that the evaluation criteria utilised to evaluate the tender
were not stipulated clearly, and (i} that the price evaluation was misleading

as it did not take into account the overall costs or the price that the bidders

were actually proposing. This led to discussions with the Chief

Procurement Officer and various other Supply Chain managers focusing on

resolving those problems.

Madhav said that during the period December 2008 to rebruary 2009 one of
the biggest problems that they had with regard to the investigation was
obtaining the documentation from TFR and from ihe Supply Chain
Department and the Security Department. At times the investigative team
had to physically go into the relevant offices of Supply Chain and Security to

obtain the files with the required documentation.
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Towards the beginning of the investigation in December 2008 anwd in
January 2009 many people were on leave and it was difficult to cortact
them to extract either informaiion or documentation and to obtain their

explanations of what had transpired.*®

in order to obtain a holistic view of what had occurred and place it in con text
it was necessary to consider documents which preceded the (3NS
confinement contract as well as those subsequent to the GNS contract,
The investigation into the situation which preceded the GNS contract
revealed that CPf was appointed during November 2005 to conduct certain
specialised security services relating to the apprehension and prosecution
of persons responsible for cable theft in the Gauteng region. The
circumstances of the conclusion of CPI contract, its extensions and
termination were also relevant and required investigation. . Madhay
testified that it took & very long time to find the file which dealt with the open
tender process that had preceded the GNS confinement (but been

stopped). This required a physical search at the supply chain offices in

order to find the documents, %

In addition Madhav said that both Senemala the Security Manager for TFR
and Khanye the Manager Security for TFR were not entirely cooperative
with the investigation and the investigators had repeatedly to go to their
offices in order to obtain the information requested.*® Madhav aiso testified
that after he submitted his report on the Security Department on 12
February 2009 to Mr, Qates he continued with his investigation up until the

time of the present hearing.

““3 NMadhav page 69
% Madhav page 68
*® Nadhav page 60
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On 8 April 2009 Madhav and McMaster interviewed Gama in relation to their
respective investigations in order to clarify with him various aspects of their

investigations.

On 9 Aprit Oates sent an e-mail to Gama clarifying and answering a
question raised by Gama in the interview held on the previous day by the
investigators Madhav and McMaster regarding the two enquiries. That e-
mail clarified the issue of who was mandating the investigators explaining
that because the investigators had previously reported to Ramos who had
since left Transnet, the Chairman of the Board Mr. Phaswana had
instructed that the investigators report directly to the board and not to any
members of the executive. That remained the situation untii 23 April 2009
when the board referred the matter back to the then Acting Group CEQ,

Wells for finalisation as set out above, 2

it was submitted for Transnet that in the case of the GNS seciity contract
there was no material delay between the time of the receipt of the original
tip-offs around @ October 2008 and the stage when Gama was advised on
10 December 2008 of the investigation into the irregularities the GNS
contract — which investigations were at that stage not directed at or focused
on Gama. There was also no particular delay in obtaining the Madhav
report which was given to the outgoing CEO on 12 February 2009, Having
regard to the nature of the investigation into the GNS secuwrity contract and
the evidence of the investigators as to the circumstances of the security

contract investigation. | accept the correctness of these submissions.

On 12 February 2009 both the Madhav and the McMaster reports by TIA
were handed to the Group CEO Ms Ramos. The events which followed
after 12 February 2009 in instituting disciplinary steps were not specifically
criticised in respect of the delays involved. Rather, the focus of Gama’s

8 Bundle D122(b); Cates page 101
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complaint about delay was that he was only charged in August 200 9 in
relation to the 50 like new contract when Transnet executives had xeen
aware 16 or 17 months earlier of the fact of his having signed the contract

without complying with the board resolution.

423 For completeness, the events which occurred after 12 February 2009
related to the instituting of discipiinary steps are summarised as follows:

423.1 The person who was responsible for deciding whether or not to
implement disciplinary steps against Gama was the Group CEQ
Ms Ramos. She left Transnet at the end of February 2009 and in
consequence handed the matter of both investigations over to the

board that the February 2009 board meeting.

423.2 Thereafter the Chairman of the board (together with other board
members} was briefed by Oates and the chairman  sought
independent legal advice. In the circumstances of the alleged
misconduct involving a very senior employee, this was a

reasonable and appropriate step to take.

423.3 The legal advice obtained indicated that the issues were serious
and warranted further investigation and possibly disciplinary action.
The board accepted this advice and handed ths matter back to the
executive on 23 April 2009 by which time Mr Wells was the Acting

CEOC.

423.4 Wells in consultation with Maharaj and other executives decided to
seek his own Independent legal advice as to whether to proceed

with disciplinary action against Gama.

423.5 On the 11 May Walls met with Gama, told him that he was the
subject of a formal investigation and sought his co-operation. Wells
offered a coliegial approach to discussing and resolving the issue, |

alt
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Pursuant thereto Wells set out his concems in detail in writingg and
these were sent to Gama on 18 June 2009. Gama was invited to
respond thereto. Gama requested additional time to answer and
uitimately furnished his written response on 20 July 2009

423.6 After considering Gama's written response a decision was then
taken during August 2009 to charge Gama with misconduct.

423.7 Formal charges were drawn up and handed to Gama on 24 August

2008,

424 Undoubtedly Transnet dealt with the complaints against Gama cautiously, It
is clear that both the board and !ate'f:Welié', once he became seized of the
matler, were at pains not to act precipitously or unnecsssarily and to
mstitute formal disciplinary proceedings if they could be avoided. Before
proceeding two exieral legal opinions were obtained. The invaestigators
interviewed Gama. in 'Apri! 2009 to clarify aspects with him. Thereafter, and
before he was charged, Gama was afforded the opportunity to furnish
written submissions in response to the detailad written concerns raised by
the Acting CEO, Wells. 1t is submilted that Gama's senior position and
standing as an executive of Transnet have in fact tended 1o shleld him from

what might otherwise have been far more swiftly taken dlSCipimary steps

This appears o be cerrect.-

425 There is little doubt that this was an unusually complicated investigation. in
relation to the 50 like new contract the investigators were significant]y
sidetracked by having to deal with the more immediate problem of whether
the R6.5 billion 212 locomotive contract which was about to be signed was
subject to similar irregularities. Understandably, that investigation took
precedence. Thereafter, the TIA team was significantly engaged in dealing
with the interdict proceedings. However, it is clear that the main reason
why steps were not immediately taken was because the view of both ths in- j
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house legal advisors and ihe TIA investigators was that the contractual
arrangement could be regarded as having complied with the board's
condition that TRE perform the local work and that it was only the
implementation of the contract (i.e. with STS performing the work) which
had failed to comply. Under those circumstances the focus was not on the
fact of Gama's failure to comply with -the resolution but was rather on
seeking to rectify the situation. Only once it became clear that STS intended
o sue for damages and refused 1o Go-operate in rectifying the situation did
the investigators again focus on determining who was accountable for the
consequences of the failure to comply with the board resolution. These
events account in large measure for the delay in reaching the point where
Gama was charged with misconduct in relation to the 50 like the contracl.

426 In addition, the fact that the GNS coniract investigation was underway and
that from December 2008 Gama was potentially also implicated in
irregularities in relation to that contract is also relevant. It would have made
no sense from about January 2009 onwards to charge Gama separately in
relation to the 50 like new charge and then have o dgain charge him in
relation to the GNS contract if it transpired that disciplinary action was

called for in relation to that charge as well.

427 This is not a case in which there is no explanation for the delays which have
occurred. On the contrary, Transnet's investigators and exscutives have
offered a full explanation and exposition of the events which occurred,
There is nothing inherently wrong with the approach adopted by Transnet to
these investigations. Certainly, it may have been preferable to pursue the
issue of Gama’s failure to comply with the board resolution at an earlier
stage. However, it is clear that the full implications of Gama’s failure to
ensure that the 50 like new contract resulted in TRE performing the local
work were not realised until a very much later stage. In this regard, it is
relevant to consider that clause 6.2.2 of the Transnet Disciplinary Code
envisages that an enquiry will be held as soon as possible gfter the
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investigation is finalised. Although there is no dispute that in Marchy and
certainly by April 2008 the relevant Transnet executives were aware: that
Gama had failed to comply with the board resolution, that was not all that

was considerad refevant and necessary to investigate before pursuing what

would obviously be disciplinary preceedings which would be potentially vary
disruptive to the organisation. The investigation continued with ~ the
preparation of ihe McMaster report, the oblaining of external legal opini ons,
an interview with Gama in April 2009 and an opportunity for Gama to
present his side of the story in his written response to Wells' concerns, it
could be argued that the investigation was only sufficiently complete for the
final decision to be made as to whether or not disciplinary proceedings
should be instituted after Wells had had the opportunity to consider Gama's
wiitten responses made on 20 July 2009. Gama was formally charged
about one month later. There is indsed something to be said for the
submission that Transnet was perhaps “over cautious™ in its approach to

perusing discipline against Mr Gama.

From 1 September 2009 Gama was suspended. [ presume that such
suspension was on full pay as there was nothing to suggest the contrary, A
persuasive factor in the present circumstances is that there is nothing in the
delay which has caused any material prejudice to Mr Gama or which can be
properly described as either unexplained or so grossly unfair that it may be
taken to preclude the employer from taking disciplinary steps. Gama's
suggestion that the disciplinary proceedings were part of an orchestrated
campaign to prevent his becoming the new Group CEO has not been
established on the evidence. 1t can therefore not be said that he was
prejudiced as regards his application for that post as a consequence of the
delay in the disciplinary proceedings. Certainly, the fact that Gama applied
for the post of CEO can never be a reason why disciplinary proceedings
should not have been preferred against him where there was sufficient
evidence for the executives responsible to reasonably decide that

356




429

198

disciplinary action was required and that Gama needed o explain fully in a
disciplinary enquiry what had occurred in relation to both the 50 like new
contract and the GNS contract. Neither is there any evidence of conduct by
Transnet that could be characterised as a waiver on its part such that it

would be preciuded from calling Gama to account for his conduct.

I consequence, | find that the delays such as they are do not constitute
grounds for why Transnet should not proceed with this disciplinary eng uiry

against Gama.

The alleged inconsistency Jssue

430

On the issue of inconsistency in relation to discipline Oates was cross-
examined in relation to a tender process audit report into procurement
dated 7 October 2008 which was sent to the General Manager: Group
Strategic Supply Management (Exhibit G). Whilst that report contained
various recordals of confinement contracts concluded beyond the leve! of
authorisation and reported on instances of contracts having been concluded
and money spent without formal contract documentation in place, Qates
pointed out that this report had to be distinguished from a fraud
investigation because it was simply an internal audit report which was a
report to management on its controls. This was entirely different from a

forensic investigation which is the other type of work which TIA performs for =

Transnet. In a forensic investigation one receives an aliegation and

pursues a process of establishing the authenticity of the allegation made.
The tender audit report which was referred to was a tool to address
management controls and as such the fact that an overall report
classification of “unsatisfactory” was given based on a numbear of insiances
identified in the report meant no more than that the audit revealed that
corrective action should be taker by management. Such corrective action is

a management function and not the function of TIA.. The report was

73

357




431

432

199

essentially aimed at identifying risks in the procurement system wwhich

managermert should seek to address .

Mr Singh whe was the Genearal Manager Compliance for Transnet in 2007
and 2008 and later held the post of Key Financial Officer was then cailed to
testify on the issue of compliance. He received ihe October 2008 audit
report info procurement (Exhitit G) a fow days before he testified i the
hearing. He explained what the report entailed, He accepted that it identified
nineteen instances of what are termed “Level 1 Observations” which are
obgervations by the auditors of circumstances which ‘could cause material

financial, reguiatory or reputational risk at Group level. Deviations from the
Group's approved Code of Ethics.  Deviations from the Group’s approved
paolicies e.g. DPP. * or “Muliivie individual control faiiures which resuit in
multipie control objectives/risks not being appropriately ‘mitigated.™¥ He
was however not in a position to provide information regarding ihe
underlying circumstances 'eading to each of these Level 1 Observations.
There was accordingly no evidence led of the circumstances of the various
underlying instances which the auditors identified in this report where
managers had exceeded their delegated authority or breached Transnet's

policies or Code of Ethics in other ways.

There is accordingly ne evidence of another set of similar, never mind
identical, circumstances in which Transnet made different decisions ar
adopted a different approach to disciplining its employees from the
approach adopted in Gama’'s case. The only evidence is that of the
auditor’s categorisation in a compliance report by TIA, bui the underlying
facts of the instances which gave rise 1o that report were not canvassed in

svidence before the enquiry.

T——

* Bundle G, typed page 43; Singh: record page 50

=
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433 There was unchallenged evidence that in each case conducted by Tramsnet

a discretion was exercised in relation to the particular circumstances and
Gama does not identify any case where someone who did what he is
alleged to have done was treated differently and not charged. Gama has
failed to lay a credible basis for the claim of inconsistency and accordingly
there is no ques’ﬂon of Transnet havmg failed to discharge the onus to

dlsprove the allegation of inconsistency. **

434 1ind that there is no-merit in the argtiment of nconsistency.,

Conclusions and Summary of Findings

435 | understand that these findings are in the nature of a recommendation to

Transnet. In summary, and o7 the reasons fully set out abovs, 1 find Gama

guitty of miscenduct on charges 1, 2 and 4.

436 These findings have dealt only with the merits of the misconduct charges.

The issue of what sanction ought to be imposed in consequence of the
findings of misconduct which have now been made is to be considered
under the Transnet Disciplinary Code -and Procedure®® in a separate
proceéding as was the arrangement which was made with the parties at the

close of the previous hearlng.

D.M. Antrobus SC
Disciplinary Enquiry Chairman
Sa ndion Chambers

4 June 2010
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Southern Sun Hotel Interests (Pty) Ltd v CCMA & others [2009] 11 BLLR 1128 (L.C)
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