SEQ 32/2020-01

JUDICIAL COMMISSION OF INQUIRY INTO ALLEGATIONS OF STATE
CAPTURE, CORRUPTION AND FRAUD IN THE PUBLIC SECTOR INCLUDING

ORGANS OF STATE
In the matter between :
MICHAEL MABUYAKHULU APPLICANT
and
JUDICIAL COMMISSION OF INQUIRY INTO THE COMMISSION

ALLEGATIONS OF STATE CAPTURE,
CORRUPTION AND FRAUD IN THE PUBLIC
SECTORS INCLUDING ORGANS OF STATE

APPLICATION IN TERMS OF RULE 3.3.6.3

TAKE NOTICE THAT the Applicant applies to the Chairperson of the Commission in

terms of Rule 3.3.6.3 for an order in the following terms:-

1.

That the Applicant is granted the authority and opportunity to cross examine

witness Trevor Sean White;

2. That the Applicant is granted the authority and opportunity to cross examine

witness Colonel Petrus Johannes Du Plooy;

3. Granting further and / or alternative relief.
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TAKE NOTICE FURTHER THAT should any party wish to oppose this application he
or she should notify the Acting Secretary of the Commission and the Applicant thereof,
and at the same time deliver an affidavit fo them setting out the grounds of such

opposition and the facts relevant thereto.

TAKE NOTICE FURTHER THAT the Applicant has appointed PKX Attorneys of Suite
36, 3 on Cascades Crescent, Montrose, Pietermaritzburg, KwaZulu-Natal as his
representative in this matter, and that he will accept notice and service of all processes

in these proceedings at the address of his Attorneys.

TAKE NOTICE FURTHER THAT that the Applicant is prepared to accept service on
all subsequent document and notices in the action in a manner other than a physical
or postal address, with their preference being service by electronic mail to

mail@pkx.co.za and joanne@pkx.co.za.

KINDLY TAKE FURTHER NOTICE that the Affidavit of MICHAEL MABUYAKHULU

is attached in support of this application.

DATED AT PIETERMARITZBURG ON THIS [’G DAY OF FEBRUARY 2020.

APPLICANT’S AJTORNEYS
PKX ATTORNEYS

Suite 36, 3 on Cascades Crescent
Montrose

Pietermaritzburg

3201

Tel : 033 347 5354

Email : mail@pkx.co.za

(Ref : M Potgieter)



TO :

Judicial Commission of Enquiry into
Allegations of State Capture, Corruption
and Fraud in the Public Sectors including
Organs of State

2" Floor, Hillside House

17 Empire Road

Parktown

JOHANNESBURG

Email : inquiries@sastatecapture.org.za
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JUDICIAL COMMISSION OF INQUIRY INTO ALLEGATIONS OF STATE | “
CAPTURE, CORRUPTION AND FRAUD IN THE PUBLIC SECTOR INCLUDING

ORGANS OF STATE
In the matter between :
MICHAEL MABUYAKHULU APPLICANT
and
JUDICIAL COMMISSION OF INQUIRY INTO THE COMMISSION

ALLEGATIONS OF STATE CAPTURE,
CORRUPTION AND FRAUD IN THE PUBLIC
SECTORS INCLUDING ORGANS OF STATE

AFFIDAVIT OF MICHAEL MABUYAKHULU

1, the undersigned,

MICHAEL MABUYAKHULU

do hereby make oath and say :-

1. I am an adult male businessman resident at 18 Agena Crescent, Empangeni,

KwaZulu-Natal.

2. The facts deposed to in this affidavit are within my personal knowledge, except

where the contrary is indicated, and arise from documents and personnel under

min }M
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my control, and such facts are true and correct to the best of my knowledge and

belief.
A. THE PURPOSE OF THIS APPLICATION

3. This is an application to cross examine Trevor Sean White and Colonel Petrus

Johannes Du Plooy.

4. On or about 9 January 2020 | received notification from the Commission in
terms of Rule 3.3 that the Commission intends to present the evidence of Mr
White and Colonel Du Plooy and that their evidence may implicate me in various

criminal acts,

5. There evidence concerned criminal charges that had been brought against me

during 2011 and thereafter withdrawn in 2012.

6. Based on the documents provided to me my preliminary view was that | wished
to cross examine both Mr White and Colonel Du Plooy. However | was reluctant
to make a final decision at that time without sight of annexure TSW18 (which -
the Commission stated would be made available to me by way of a download
link), and a further affidavit of Mr White referred to in the statement provided to
me. | also preferred to defer my final decision until after | became aware of the

actual evidence given by Mr White and Colonel Du Plooy to the Commission.

7. Copies of the relevant documentation were requested from the Commission on
13 and 17 January 2020 and the transcript of Mr White’s evidence was only

received sometime later. | m?m



10.

11.

12.

13.
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On 24 :January 2020 my attorneys requested Mr White’s forensic report (which’
had still not been provided to them) and certain other documents, and requested
an extension of the fourteen-day period in terms of Rule 11.2. Thereafter the
Commission granted a further fourteen-day period regarding the testimony of

Mr White.

(I am aware that there is already considerable documentation before the
Commission and that many of the documents that | will refer to in this affidavit
are already before the Commission. For that reason and in order to avoid the
unnecessary duplication of documentation | will not attach the documents
referred to herein to this affidavit, but | can make these available in a separate

bundle if requested to do so.)

Mr White has given evidence relevant to the allegations against me, and this
appears from the transcript of the evidence of 21 and 22 January 2020 (days

202 and 203 of the Commission}).

Colonel Du Plooy has not yet given evidence and his evidence has been
delayed until the end of February or early March 2020, although I have not been

advised of the specific dates on which he will resume giving evidence.

Both Mr White and Colonel Du Plooy have given evidence concerning criminal
charges that were brought against me arising from the Intaka Water Project and

the subsequent withdrawal of those charges.

Based on the documents provided to my attorneys by the Commission and the

transcript of Mr White's evidence on days 202 and 203 of the Commission |

mm
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hereby apply to cross examine Mr White and Colonel Du Plooy.
B. BRIEF BACKGROUND

14. This events in question occurred between 15 and 8 years ago and many of the
background documents relevant to the events are no longer in my possession.
I thus rely on my memory and the limited documents in my possession, although

my recall may be imperfect or limited in certain circumstances.
B.1. The Intaka Water Project and the acquisition of the Water Plants

15.  During 2005 | was the MEC responsible for the KwaZulu-Natal Department of

| ocal Government and Traditional Affairs.

16. At that time the Department of Finance (Provincial Treasury) and the
Department of Economic Development operated as separate departments with
their own Heads of Department, with both departments falling under the then
MEC for Finance and Econormic Development, Dr Z . Mkhize. Trade and
Investment KZN (TIKZN) is a provincial public entity under the control of the

Department of Economic Development.

17. | was only peripherally involved in the Intaka Water Project: The project
originated in the Provincial Treasury and the Department of Economic
Development. In addition as MEC | was not involved in matters relating to

procurement or the project planning, determination and implementation.

18. 1 do not have a copy of the letter in question but to the best of my recollection

during July 2005 [ received a copy of a letter from MEC Mkhize (the then MEC

i ¥




19.

20.

21.
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for Finahce and Economic Development) informing me that the Departments of
Finance and Econom‘ic Development and a public entity known as Trade and
Investment KZN (TIKZN) had been investigating the purchase of water
purification and processing plants to provide potable water supplies to drought
prone areas and proposing the involvement of the Department of Local
Government and Traditional Affairs. | recommended that our respective Heads
of Department deal with the relevant technical and administrative issues relating

to the proposal and thereafter report to us thereon.

In due course the Head of the Provincial Treasury, Mr S D Shabalala, sent a
memorandum to MEC Mkhize and me on 10 October 2005 setting out the

details of the proposal. A copy of the memo is annexed hereto marked “MM1”.

It is evident from the memorandum that the Depariments of Finance and
Economic Development and TIKZN had been investigating the purchase of
water purification and processing plants at a cost of approximately R43 million.
The motivation for the Project was to provide potable water supplies to drought
prone areas and that the plants “would make a significant impact on improving
the qualfty of life and health of impoverished rural communities”. A further
benefit was that the manufacturer would establish a manufacturing plant in
KwaZulu-Natal. The Project was to be funded by a reallocation of funds from

unspent poverty alleviation funds.

The author of the memorandum proposed that three departments (Finance;
Economic Development; and Local Government and Traditional Affairs)

investigate and evaluate the project and make recommendations on the best

Nﬂ 4
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22.

23.

24,

25.

way of implementing the Project.

it is evident from the memorandum that the Project had been the brainchild of
the Department of Finance and Economic Development and TIKZN, and that
neither | nor my department had originated or proposed the project. It is evident
that the proposal was made by Mr Shabalala, supported by the Head of my
department and the Acting Head of the Department of Economic Development,

and thereafter approved by the MEC for Finance and Economic Development.

| too supported the Project as the aims and abjectives of social upliftment and
economic development were meritorious and because it appeared that there

were funds for that purpose.

As MEC | was not thereafter involved in the day to day matters concerning the
Project. The determination of Project aims and objectives, the day fo day
undertaking and irﬁptementation of the Project, and the procurement of the
Water Plants were undertaken by officials in the Provincial administration. |
would receive reports from time to time on the progress made with regard to the
Project and | recall being at a meeting which discussed the municipal or
traditional area that the Water Plants should be placed in and being concerned
that the identified areas should have sustainable sources of water. However, |
was not involved in determining the specific sites for the Plants and this was the

role of officials.

I am however aware from documents which | have seen that the Provincial
Central Procurement Committee authorised the waiver of normal tender

procedures but subject to the requirement that the market price “should be

M g/
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tested”. A copy of the approval is annexed hereto marked “MM2”.

26. 1 subsequently became aware of criticisms of the Project, the value obtained
and the benefit received, and | have since seen correspondence dealing with
concerns relating to the delivery and commissioning of the Plants and the
location of the manufacturing plant (which we understood was to have been
located in KwaZulu-Natal). | reiterate that | was not involved in operational
activities concerning the procurement, ordering, delivery, detailed sites,
commissioning, value testing, operationalising of the water plants. These were
undertaken by the project team within my department. The issue of the location
of the manufacturing plant was dealt with by the Department of Finance and

Economic Development.
B.2. The donation fo the ANC

27. During 2010 | provided an affidavit to the South African Police dealing with a
donation of R1 million made to African National Congress {ANC) through Mr
Shabalala, | understand the Commission has a copy of the affidavit, but a

further copy is annexed hereto marked "MM3” for the sake of convenience.

28.  respectfully refer the Commission to the affidavit. | do not propose to repeat

the information set out there but in summary:

28.1. | was the Provincial Treasurer for the ANC during 2008. In my capacity
as such | made a call on members to fundraise for the ANC and in

particular for the ANC Provincial Conference which was to be held in

| |
June 2008, m YY’\
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28.2. Shortly before the conference | received an amount of R1 million from
Mr Shabalala which he advised me he had received in the course of
fund-raising. As far as | recall | received the funds from Mr Shabalala

in June 2008.

28.3. As stated in the affidavit it is not the ANC policy to disclose where
private donations are received from nor the name of the funders, nor is
it our policy to disclose how the funds are spent or disbursed. | am

advised that this was not uniawful.

29. | was initially requested to assist the South African Police in the course of an
investigation against Mr Shabalala, but | was subsequently charged myself
during 2011. The essence of allegations against me were that | was involved
in criminal activity in the procurement of the Water Plants for which | accepted

a financial gratification, and that | laundered these funds.
30. The charges were thereafter withdrawn against me in 2012,
C. THE BASIS FOR THIS APPLICATION

31. Both Mr White and Colonel Du Plooy have given evidence concerning criminai
charges that were brought against me arising from the Intaka Water Project and
the subsequent withdrawal of those charges. They imply that the charges were

improperly withdrawn.

32. ldeny these allegations and | apply to cross examine Mr White and Colonel Du

Plooy based on the evidence they have given, or it appears Colonel Du Plooy

Sl }
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will give based on the affidavit provided fo me,

C.1. Colonel du Plooy

33.

The essence of the allegations made by Colonel du Plooy in his affidavit are:

33.1. that he received a draft charge sheet from Advocate Dunywa which

was to be used as the basis for criminal charges against me;

33.2. that Advocate Mrwebi informed Colonel du Plooy that he was
withdrawing the charges against me and that he (Mrwebi) did not allow
Colonel du Plooy and Mr White sufficient time to brief him on the case,
the implication being that the withdrawal was irregular and done in

haste,

C.2. MrT S White

34,

35.

36.

The portion of evidence given by Mr White which concerns me relates to the

water purification plants procured from Intaka.

Mr White has stated that an amount of R1,053 million was paid into the trust

account of Khuboni and Shezi.

Despite alleging that this amount was disbursed for the benefit of Mr Sipho
Shabalala, Mr White concludes that that amount was “spentfaundered by Mr
Shabalala and Mr Mabuyakhulu™. Mr White relies on a diagram with connecting
arrows from Intaka to Khuboni and Shezi to Mr Shabalala, to me and finally to

M\ﬁ“ %/

the ANC. (This is Mr White's annexure TSW19.)
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37. Thereafter Mr White implies that | received a donation of R1 million from Mr -
Shabalala on behalf of the ANC and that this was o persuade the NPA to

withdraw charges against Mr Shabalala.

38. Mr White further alleges that the charges which had been brought against me

in this regard were wrongfully withdrawn on the basis of undue pressure.
C.3. The reason for this application

39. As stated above, both Mr White and Colonel du Plooy imply that the charges
against me were withdrawn for no good reason and that the prosecutor dealing

with the matter was unhappy with the reason for this decision.

40. Both Mr White and Colonel du Plooy appear to be unaware that the Director of
Public Prosecutions in KwaZulu-Natal has furnished reasons for the withdrawal
and that the decision to withdraw the charges was taken following a two day
meeting between the KwaZulu-Natal prosecuting team and senior officials from
the National Director of Prosecutions during which the all evidence was re-
assessed and at the end of this process the team {which included Advocate
Dunywa) concluded that there was insufficient evidence for a successful
prosecution of ten accused, including me. Arising from this assessment the

charges were withdrawn against me

41. Mr White's evidence concerning the link between the conclusion of the Intaka
contract, the payment of finds by Dr Savoi and the receipt by me of the R1

million donation is pure supposition and is not based on any evidence at all:

m} 1A\ %/
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41.1. Based on documents provided to me it appears that the Intaka contract

was concluded with the Province in early 2006,

41.2. Dr Savoi paid R1,053 million into the Kubeni and Shezi trust account in

March 2007.

41.3. Mr White's evidence is that the amount of R1,053 million “was in fact

disbursed from the Khuboni trust account for the benefif of Mr

Shabalala and was never recorded in the accounting records of the

ANC™, (My emphasis.)

41.4. Mr White's forensic report traces that payments were made from the
Khuboni trust account to Mr Shabalala’s creditors during the period

March to August 2007.
41.5. The R 1 million donation was made in or abouf June 2008.

41.6. On Mr White’ evidence the amount received into the trust account was
used in its entirety for Mr Shabalala’s benefit and is no fink with the R1
million subsequently received by me in my capacity as ANC Treasurer

at that time.

41.7. There is therefore no basis for Mr White's evidence purportedly linking
the amount paid by Intaka to Khuboni and Shezi with the funds

ultimately received by me in my capacity as ANC Treasurer at that

! Page 46 of Mr White’s Affidavit, dated 6 December 2019, 9/
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time. Mr White's evidence and the diagram TW19 are unsupported

speculation.

42. ltis evident from the memorandum of 10 October 2005 (“MM1”) that the Intaka
Water Project had be.en the brainchild of the Department of Finance and
Economic Development and TIKZN (a public entity under the control of
Economic Development), and neither | hor my department had originated or

proposed the project.

WHEREFORE | pray for an order in terms of the relief sought in the Notice of Motion.

DE@éNENT

SIGNED and SWORN to BEFORE ME, at QJJ 1{’%1'\»/ on this the
\O day of FEBRUARY 2020, by the Deponent who has acknowledged that
he knows and understands the contents of this affidavit, and he has declared that
he has no objections to taking the oath, that he regards the oath as binding on his
conscience and he has uttered the following words : “I swear that the contents of

this Affidavit are true, so help me God".

COMMISSIONER OF OATHS
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FULL NAME
ADDRESS — : S oNR O oS
PRACTISING ATTORNEY OF RS.A
CAPACITY SUNT o6 2 FLOOR, LNCOLN HOUSE
30 DULLAM OBAR ROAD
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PROVINCE OF KWAZULU-NATAL

MEMO

T: 1. Dr 2t Mkhize, MEC
Winister: Finance and Economic Developmant
x My M Mabuyaikhuiu, MES
Minfster: Locat Government, Housing & Traditionat Affalrs
FROM: £, DSD Shabalala
Head: Tressury
2 CG Gumbl-MasHels
Head: Local Government & Traditions] Affairs
3 FPupuma - . .
. Acting Hesd: E’cmonﬂgjﬂ!vgbpvmm
) ' "'E:’ :,t-"ﬁ"'a‘::; .
CONTACT: 033087 4555 S dasd
Tow o Y Lo o i i .
DATE:  10,0ctober 2005 E T &
T T R A i
SUBJECT:  PROPOSAL TG ALLOCATE RAT MCFROM POVERTY ALLEVIATION
i e S et 2
i . PURC) TWATAKA WATER
PURIFICATION PLANTS EA IR
REF: | MEGRE
Background

1. The Depammof Fm*‘“md Economic. %mltnd Trede and invesiment

KZN, have been fiaising. with, & Cefe Town- based conny

intéke_investments Piy, o the

potential benefits which wolld, accrie 1o the provindh from.he “pirciss of Wataks waipr
purification and processing pisnts.. -#has boan estabtisheddhat the purchaze of 22 plants capable
of ench gonarating 50 DOO litres of potabls water per bnsr veouild cost = fotel of FR43,230m,

2, The purchasa of these water purification plants, which would be allocated to Distrie:
Municipailties in the provinse, would make a significant Impast on improving the quality of ife and
heath of impoverished rural communities. Many of our rural communities have tocked access to
ciean and safe water in the past — one of the basic Fumarn rdghts underwritien by the Congtitution.
Tha [ack Of access to sufficlent potable water suppies in this drought-orone province with huge
backlogs in social infrastructure is I fact a recuring theme i virualy avety impoverished rural
community througheut fhe province — a fact confimed time and ajain during the Cabinet's
izimbiza visits. The need for more and better access to water, furthermors. invariably tops the fist
of community priocties in municipat IDPs ecross the province,

3 in these circurstances the atquisition and equitable distribution troughout the province
of waler purification plants capabie of genarating & lotai of 24 million s of poteble water in
every 24 hour cycle would have a hugely baneficial inpect on the provinciad goals of pavery
rievigtion and improving the quality of He. Specifically, the project would contribute measurubty
fo the provincial targat of providing all citizens with acoess to clean and safe water by 2010,




SEQ 32/2020-18

D|lo

£ An gdded beneft 1o the provinge in puchiesing the water pudfication plants i& that the
company cotcemed has indicated thet it would be prepared to eatablish & mentfecturing plant In
KZN If & contract of Ihis size wiss concluded with the provincisd government.  This woukd resulf in
b crsatian and skills franster and woulkd it pedectly with the provincisl economic growth and
development strategy of attracting inward Investinent into the provinge. The potential for furthar
growth and expansion of the manufacturing plant, with expand opportunities 1o the rest of the
tountry and into Africs, wouk! bo significant, with the aitendant spin-off benefits o the province,

- ﬁmfmmmmmihminmzmmpmwwmmmpmm
principia for the aliocation of R43 m from the Poverly Alleviation Fund 1o purchase 22 putification
plants = note that the Poverty Allevigtion Fund is infended o fund exactly this type of social and

cormrnunily-redated infrastructure,

b, The Depatments of Treasury, Economic Development and Local Govemment and
rmmmmmmwumwmwmn&mmmgmm
evatuating aill aspacts of the proposad project and meking recommendations on the boat way of
mplamenting mamomnumﬁhmmmﬂwcmhnmmwﬁhmemmma
however require close cooperation and formal'agtesments with all the runicipalities ivolved, as
they would be expected to est the mm::gmﬂd ninning costs of the equipment.
. Fal fBRL Y e,
e LR IREASR T NENO EYYanLS. 0 Hnsl

oplimum way of expediting. snd.finslisieg:the project v question: b imming that six months
of the financiol year hove alreedy siapsed (soe attachadt minutes of i quastion), There
i therefore considérable wpency t Allocate-and sépend thedinds in , fost the province

fs loft with unsnant povarty alieviation funds at the financial, yéar-ohd -\
indictrant on the province st & m.mzn;mdgwwwmmpammw
in question in particilar, - W

8. The fallowing recommendations aire therefors made onviise opium way of implementing
#1d finalising the water purification plantproject: . %, )

R A

»  Accepting responsibiity for the implementation and management of the project o a
succassil u conciusion;
»  Gonducting prefiminary itwestigations with regard to;

o Relative need of the Disticl MuricipaiiesMWater Service Authorities for
water purification plants givon availabiity, quentity, quality and refabiiity of
curently available waier rescurces (thiz investigation to be done in
consultation wkh Department of Water Affairs)

o Laising with District Municipaitiesiwater Service Authortiss to obtain
agreement in principle to accept the water purification plarts  arg
responsibiiity for cagoing mainterance costs

o Reaching agreement on the cptimum distribution andt siting of the plants
beating In Mind Aspects sueh as relisbiifty of water suppiy, proximity ks necdy
communities, number of indviduals benefiting, existing slorage and
reticulation faciities, iransport impiications et

Dnadiine for complstion of this phase: 24 October 008
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2 Compiling & Busineas Plon for the project in consulation with DWAF. and
submission of same to Treasury, as & pre-condition for trensfer of funds for the
- project, which Business Plan 1o contain the following as 2 minimons:
o Outiine of protess to be followed in project implementation
¢ Bescription of conaultation process followed in reaching consensus with
© Distrde! Mupicipalities/Water Servine Authoritias on siting/placement of
plants in designated municipalities
o Summiry of lechnical sspects of feasibifty study (ie. relstive need,
axisting water regources and infrastructure, mahtenames aspacts et}
o Stiulation of limefines involived in varous phases of pro bewring in
mind retuitornant for cornpietion by the and of the finaniciat yuar
¢ Conbactual amangements 1I1n b  concluded wih District
Munkipaliesivater Service Authorities (outine of Memomndem of

Maonittoring iam orting s s during sroject implementation
o a 1y IEme e N
Deadiing for complation of this phase: 38 October 2005
» Obtaining waiver of tender requinemeants approval from the GPC, with assistancs
ﬁT‘mwyv W --‘.‘:'.\":".
ifor.cinipistion of this phaxe: 15 Novembor 2005
. T Iy ‘.‘- :'76,’-5_ “’:‘.’; i 'k .
> Emerivyinto 8 contrat with te'sUppliero puriwias, 20 plants at price of original
Quotalion, which contrect to specify. ¥ . R}
o, Gounter-trade | undertaidngd, Le: “sgreement 1o  relocateiestablioh
. menufacturing Taciity in K2N, indiciing. Sommittient 10 Umeines, jobs
T e
' a . )' w :-‘ H i I o ‘m'
o Rble of suppler intinalisiig:siting o pldints and cOicomitart fnswalation
o Contrachial ‘smangements’ with “Oistiich Munkicaliies/Water Servics
-~ Authorities for ongaing maintenshoe, Skupohy of spare pars and
* gompononts * B £
Desdiine for completion of this phase: 30 Novembar 2005

> Compling Memomnda’ol Agreemants. with: District Municisiiies prepared to

M‘ b 2ic - ~ s .,‘;:0 : ,‘:t 5
~-0;; ‘Nmberof plants fo be suppied snd details-of sitihgRocation
o ‘Dedivery schiedule arid rofe.of respeitive jasties
o Contrictiml. smangomedts :(suppokling MoAs) betwaan Oistrict
Municipatitien -sfid" suppBer ‘with regard fo ongoing maintenance and
supply of spam parts, ~ -
o Aceptance by DMs of responsibilty for costs of downstream
maintenance, indicating source of funding
o Commitmant by District Municioaities to maintain plants in working order
o Repoiting arrangements by Municipsifties on oulpit and pertomanne of
plants, nurmber of beneficiaries served ete
Dexdiing For completion of this phase: 30 Novembar 200%

Cominiments by Provincial Treasury
The Provincig! Treasury sommits t the following to expedite the implementation of the
roject
; Transfenng an amount of R43Im from the Foverty Afeviation Fund to the
Departmeat of Local Goverament and Tradiional Affalrg in the Adjustments
Estimade for the 2005/06 financial year, sutiert to an approved Buginess Plan;
> Ensuring thet the Depsrtment of Local Government and Traditional AHairg
obtains CPC epproval for waiver of tender procedures
Usadiine for compietion of this phase: 50 Noveniber 2008
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S it e " e ICH bk aa® SAE
The Depariment of Economic Development commiz to the fofowing 1o 3e¢ the proj
through 1o 8 successful conglugion: Froject
> in consultstion with TIKZN and the preferved municipality, Ralsing with the
supplior on relocetion armangementy, with & view to:
o ldmdifying & euitable gite for extablishment of a manufacturing facility,
© nvestigating the possibilty of oblaining speclal concessionsirebatet from the
munksipality concemsd,
o Faciltating logistical amangements for an eery relocation against stipubsted

> Securing & commitment from the supplier in terms of spimolt bonafits, ekils transfer and

black economic empowerment (to be Included in sontiadt)
Deadline for completion of this phase: 30 November 2005

> Uaising with the suppliey and assistingiwith market leuds for the product o be marketed
eisawhore mtheeoun&ymdinﬂggmwtomdmmmwm
expansian of the production Mﬁé*" T

g
? L3
> Regular reporting.on the econom: : ﬂ@dﬁo@ .
. Dowdiing fw?n ) thit phase: 30 March 2006
‘ e
- (0:»\ . ’\‘
* e et fwoiget L
. AN Lx
gy " S
i e oy A
A T HIA
Ta i L
s
< W . L}
3 i‘L‘ ey A t
L P TR T] o .
ERS 45 Ay
H . . : 2 -
t: Provicoial Trearury ! . Wy
- - . 0 o i
. - S w-,:
f’ h. : '

AR - ", : -lf a . ! , :’:f,“\\": ' ".“ . i
c,ésmmsa,_; RO R YU
Head of Departmen: Locst Government dnd Traditional Affalrs: * -

-t

Actihg Headd: Department of Ecenontic Development

Appro

DrZL, Mkhize, M
Win o ;

p .
e M. Mabwayakhulu, MEG
Hinister of Local Govemmant, Housing and Trad#ionat Affalrs
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“MM2”
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AFFIDAVIT OF MICHAEL MABUYAKHULU

1, the undersigned,
MICHAEL MABUYAKHULU

do hereby state under oath

1. { am an adult male Memhe.r of the Executive Council for the Province of KwaZulu-

Natal responsible for Economic Develepment and Tourism.

2. The facts contained in this affidavit are true and correct and within my own personal

kmowledge and belief, save where otherwise is indicated,

INTRODUCTION

3. lhave been asked to comment on issues which took place some five years ago, and in

certain instances | do not have a clear recollection of events or have had recourse to

documnents {(where these exist} to refresh my memory.

BACKGROUND

4. I have been asked to coryments on events which took place during the period

hetween 2005 and 2009. During this period:-

4.1. [ was the MEC for Local Government, Housing and Traditional Affair§ from 3

M

November 2004 until 11 May 2009,




SEQ 32/2020-23

Page 2

4.2. I was Provincial Treasurer of the African National Congress {'the ANC') from
1998 until approximately 21 June 2008,

5.  During my tepure as Provincial Treasurer I was, inter alia, responsible for Fund
raising for the ANC. During 2005 | made the call to the ANC leadership and members
to fundraise on behalf of the ANC, The funds were required for the ANC’s day to day
administration and for the ANC Provincial Conference which was to take place at

Ndumiso Training College during June 2008,

6 I recall that Mr Sipho Shabalala was one of those who undertook to raise funds on
behalf of the ANC. Prior to the conference he informed me that he had fundraised and
wished to pay funds to the ANC, | do not recall the exact date that he informed me of
this but believe it was approximately two months or so hefare the Provincial
Conference. Thereafter | received payment from Mr Shabalalz in the amount of R1
million.  To the best of my recollection 1 received the funds from Shabaljala on or
about 11 June 2008, The funds were recejved shortly before the Provincial

Conference. [ was still the ANC Provincial Treasurer at that time,

7. T confirm that it is not the ANC's policy to disclose where private donations are
received from, nor is it our policy to disclose how the funds are spent or disbursed,
These are private matters and not in the public domain. I can however state that the
funds were used by nie to defray expenses arising from the then upcoming June 2008

conference. The funds were used by me in my capacity as Provincial Treasurer at that

fime.
COMMENTS ON SPECIFIC DOCUMENTS

B.  Thave been asked to comment on specific documents. Given that the documents were
written several years ago 1 do not have a clear and precise recollection of events or

their precise sequence, but will endeavor to answer the questions to the best of my

recollection:- : | kl\l\\bf\

ﬂﬁ/f",
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RE: The Letter to me from the MEC for Finance and Economic Development
dated 15 July 2005

9.1. [ confirm that ! received this letter. I note that it appears that it was received
by the Ministry on 27 July 2005. Prior to receipt of this letter I had not been
aware of the interaction between Trade and Investment KIN and the Cape
Town based company. | have no knowledge of whether anyone else from the

Preovincial Government had been liaising with the Cape Town Company,

9.2, I do not wish to interpret the ietter, which I believe speaks for itself MEC
Mkhize proposed a task team be formed comprising of the respective heads of
the departments of Treasury; Economic Development: and Local Government,
Housing and Traditional Affairs to investigate the purchase of the water plants

to provide better access to water for rural communities, and to finalize a

propasal to my colleague and I in this regard.

9.3. I cannot recall whether there were any documents attached to the letter, but
note (on my reading thereof at the time of deposing to this affidavit) that at
the end of paragraph 1 of the letter Dr. Mkhize states that certain information
is attached. | however have no independent recollection of whether

documents were attached to the letter in question.

RE: The Memorandum dated 10 October 2005 from the Heads of the Treasury,
Local Government and Traditional Affairs and Economic Development to the

MECs for Finance and Economic Development, and Local Government, Housing

and Traditional Affairs

10.1. I recall receiving the memorandum in question and confirm signing the

memorandum at the place provided for my signature, 1do oot recall when |

W
a .
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did so. 1 had limited knowledge of Intaka Investments at that time and had not

met anyone from Intaka Investments prior to i'eceiving the memorandum,

10.2. T cannot comment on the issue of the added benefit which might arise from the
company concerned establishing a manufacturing plant in KwaZula-Natal ifa
contract was concluded with the Provinclal Government, 1 point out that my
portfollo concerned jtself with local government matters {and hence the
provisiens of hasic services) and that finance and provincial economic

development fell under my colleague’s portfolio.

10.3. I do not have a copy of the document detailing the In principle Cabinet
approval (referred to in paragraph 5 of the letter), and have no specific
recollection thereof, although [ do not dispute that this occurred.

10.4. I decline to interpret the letter and suggest that any queries concerning the
intention of the letter be directed to the drafters thereof, I however point out
that there were national targets which had been established for 2009 for the
provision of water as a basic service and human right. KwaZulu-Natal wag
behind in reaching for this target, and as water was a basic necessity we felt it

appropriate to take urgent steps to provide access to water,

10.5. As an MEC { am not involved in the procurement of goods and services, and
the approval of such processes is not the function of an MEC. These functions
and any deviation therefrom le with heads of departments and the
departments. | understand that at that time the waiver of these requirements
had to be obtained from the Central Procurement Committee, It is my

understanding that the system has subsequently been changed,

10.6. The details of the contract and the specific terms thereof were dealt with by
the operational staff members from the respective departments. \\N\
W

-
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10.7. 1did not receive regular reports on the ‘economic benefits of the project’. This

was not g matter which fell under my portfolio.

11. RE: The Letter from Ministry of Local Government, Housing and Traditional
Affairs dated 27 November 2006

11.1. I have read this letter, and note the reference to 3 meeting held on 9 June
20086, Thave no speciﬁc recollection of this meeting but do not dispute that jt
took place. I cannot recall who attended the meeting.

11.2. At this late stage 1 cannot recall the exact basis of the allocation of the water
plants, but as far as ! recall this was an evolving process which took place over
a number of interactions between the head of the Department {Ms. G C Gumbi-
Masilela), and I. As far as I can recall the basis on which the plants were to be
allocated were the needs of the communities, whether those areas had been
subject to drought or somé other equivalent disaster, and / or were areas
which had poor or limited access to potable water. This was determined by
our own observations or from representations or information received from
the rural communities. In addition the communities had to have 2 source of

water for the plants and we wished to spread the resources as widely as

possible,
12. RE: The Letter from Ngubane Wills Incorporated dated 2 February 2010

12.1.  All ANC leaders were requested to raise funds. [wish to clarify the statement
‘Mabuyakhuly authorized the receipt of the R1 million donation’. Mr Shabalala
informed me that he had received funds and that he wished to pay these over,
as reported in paragraph 6 above. | do not know how and where Mr Shabalala
raised funds, [ only learnt of the funds when Mr Shabalala informed me that
he had funds to pay over to the ANC. When he informed me of the funds it was
arranged that [ would meet him to receive them from him, and duly did so at

o I\
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the dates set out above, | did not specificai!y authorize the receipt of specific
funds, but fundraising in general. 1 confirm that the funds were received in

cash, and were used by me to defray certain of the expenses of the conference .

{as stated above),

12.2. As stated above, ] ceased to be Provincial Treasurer of the ANC immediately
after the election of the new Provincial Treasurer during the June 2008
conference. | therefore was not responsible for the way that these were
treated in the next financial statements {which were prepared sometime after
March the following year). For that reason I cannot specifically say if the
donation was included in the Treasurer's report to the Provincial General
Council or in the globular amount of R7,227,707.00 listed as a donation in the
income statement. This is simply because I was not the Provinetal Treasurer

- or a member of the Provincial Executive of the ANC at the time in question.

12.3. My understanding of what the department would have received for
R43,600,000.00 arises from the Memorandum from the heads of the various
departments dated 10 October 2005 {being the twenty-two water plants), and

from subsequent reports which were sent to me,

12.4. Ido not have a specific independent recollection of the precise details of the
funding of the water plants or the structure of the commercial transaction,
apart from what appears in the memoranda and submissions which were
made to me. Most of the decisions relating to VAT, delivery charges,
commissioning, storage fee and the like would have fallen under the purview

of the acdcunting authority, and not me as executing authority.

12.5. T have no knowledge knowledge of an invoice issued by Khuboni and Shezi, As
stated above, the donation was received by me on behalf of the ANC on or

about 11 june 2008. No receipt was issued therefor. ‘ \ \{\{\

yva .



SEQ 32/2020-28

Page7

DEPONENT

1 certify that the deponent has acknowledged that he/she knows and understands the
c:anltents of this affidavit duly signed and sworn to before me at | #Mﬁm’ on this
14 day of OCTOBER 2010, the regulations contained in Government Gazette No, R1258

dated 21 July 1972, as amended, having been complied with.
WISS!ONER OF OATHS

Full name:
Address:
Designation:
Area:

wdtfitaka mbuyakivly afdoe
19 Oetober Hitt

JANITA ATHMANAND RUSSELL MAHARAJ
PRACTISING ATTORNEY
COMMISHIONER OF OATHS
SUITE 1302 & 1303, THE MARINE BUILDING
22 DOROTHY NYEMBE ST. (GARDINER)
DURBAN, 4000, SOUTH AFRICA



