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PROCEE DINGS ON 12 JUNE 2019  

ADV PAUL JOSEPH PRETORIUS S C :   Pa r t  o f  the  work  s t reams tha t  

have been presen t ing  ev idence be fo re  you .   Tomo rrow the  av ia t ion  work  

s t ream wi l l  beg in  i ts  work  fo r  the  nex t  few  weeks .   We  ob ta ined  the  

s ta tement  f ina l l y  i n  i t s  s igned  fo rm,  a t tes ted  fo rm las t  n igh t  and a t  –  as  

a t  yes terday  i t  was  no t  c lear  who  wou ld  be  imp l ica ted  bu t  Ru le  3 .3  

No t ices  w i l l  be  i ssued a t  the  conc lus ion  o f  the  ev idence .   Can I  hand up 

Exh ib i t  EE1?  

CHAIRPERSON :   Wel l  yes  you  may.   Normal l y  Ru le  3 .3  No t ices  are  

i ssued  before  i f  you  p ropose  to  have them i ssued  a f te r  we shou ld  10 

exp la in  to  the  pub l i c  why?  

ADV PAUL JOSEPH PRETORIUS SC :   Yes .   Cha i r  the  d i rec t ion  f rom 

the  Cha i r  was tha t  a  ser ies  o f  w i tnesses  be  ca l led .   Those w i tnesses  

fa l l  ou ts ide  the  normal  p lann ing  o f  the  lega l  team and  the  i nves t iga t i on  

team.   I t  was  on ly  la te  las t  week  tha t  i t  was p lanned there fore  fo r  Mr  

Nxasana  i n  the  abse nce  o f  o ther  w i tnesses  who  were  unava i lab le  to  

come today.   The t ime  was se t  as ide  fo r  consu l ta t i on  on  Monday the  

inves t iga tors  hav ing  done qu i te  some p repara t ion  over  the  weekend .   

Mr  Nxasana  was  no t  ava i lab le  on  Monday  and  there fore  had  to  come 

f rom Durban to  Johannesburg  today  –  yesterday when  h i s  s ta tement  20 

and  ev idence  was  p repared  i n  consu l ta t ion  w i th  the  l ega l  team myse l f .   

I t  was  no t  c lea r  un t i l  yes te rday  even ing  when  the  s ta temen t  was  f i na l l y  

a t tes ted  to  who  wou ld  be  imp l ica ted  and  to  what  ex ten t .   I t  was  no t  

poss ib le  to  ob ta in  f rom the  va r ious  judgmen ts  and  cou r t  records read  

ove r  the  weekend  w i th  any  ce r ta in ty  who  shou ld  be  imp l ica ted  and  fo r  
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tha t  reason and because  th i s  w i tness  fa l l s  in to  a  d i f fe ren t  ca tegory  f rom 

those tha t  a re  p lanned  f rom the  o u tse t  we  wou ld  ask  you r  leave  to  

i ssue  3 .3 ’s  a f te r  the  conc lus ion  o f  the  ev idence  today?  

CHAIRPERSON :   Wel l  does  h i s  ev idence not  rea l l y  re la te  to  ma t te rs  

tha t  have  a l ready  been  dea l t  w i th  in  cour ts  and  judgmen t  -  j udgmen ts  o f  

the  h igh  cour t  and the  cons t i tu t iona l  cour t  and…  

ADV PAUL JOSEPH PRETORIUS SC :   No t  i n… 

CHAIRPERSON :   And where  those who may  be  imp l i ca ted  have  been 

aware  o f  those  –  o f  wha t  he  says about  h is  tenu re  a t  the  NPA and they 

have  had a  chance to  respond to  those.   Does  i t  cover  any th ing  ne w?  10 

ADV PAUL JOSEPH PRETORIUS SC :   Yes i t  does.  

CHAIRPERSON :   In  h is  s ta temen t?  

ADV PAUL JOSEPH PRETORIUS SC :   The s ta temen t  does  Cha i r.   I t  –  

the  focus i s  no t  en t i re ly  on  the  l i t i ga t i on  tha t  has  gone  th rough the  

cou r ts  concern ing  the  c i rcumstances  under  wh ich  the  con t rac t  o f  Mr  

Nxasana  came to  an  end and wha t  the  cour ts  have sa id  about  i t  and  

there  a re  var i ous o ther  app l i ca t i ons tha t  have come be fo re  cour t  

inc lud ing  the  cons t i tu t iona l  cour t  in  re la t ion  to  the  te rminat i on  o f  the i r  

serv i ces .   The  ev idence  o f  Mr  Nxasana  dea ls  w i th  a  much  broader  se t  

o f  i ssues and i t  was  on ly  on  fu l l  examinat ion  o f  those  i ssues tha t  the  20 

ex ten t  and  the  bas is  upon  wh ich  imp l ica ted  persons  are  indeed  

imp l i ca ted  can  p roper ly  be  dea l t  w i th .   So there  are  d i f fe ren t  i ssues.   

The va r ious  cou r t  cases are  a  ma t te r  o f  reco rd  and I  w i l l  i n  due cou rse  

ask  leave  to  p lace  on  reco rd  pub l i c ly  excerp ts  f rom the  j udgmen t  o f  the  

cons t i tu t iona l  cou r t  i n  re la t i on  to  the  ma t te r  tha t  f i na l l y  came be fore  
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cour t  where  the  const i tu t iona l  cour t ’s  a t t i tude to  the  i ndependence  o f  

the  NPA and  ma t te rs  re la ted  to  the  independence  are  se t  ou t .   Bu t  apar t  

f rom tha t  those  par t i cu la r  i ssues tha t  led  to  tha t  l i t i ga t i on  in  the  cou r ts  

a re  no t  cen t ra l  to  th is  s ta tement .   He  dea l s  w i th  o the r  ma t te rs  in  

add i t ion .  

CHAIRPERSO N :   Wel l  as  you  say he  was  among a  number  o f  w i tnesses 

tha t  I  sa id  shou ld  be  ca l led .   Other  w i tnesses  were  w i tnesses  who  have  

been  imp l i ca ted  by  cer ta in  w i tnesses  and  o ther  w i tnesses  were  no t  

necessar i l y  imp l ica ted  bu t  wou ld  need  to  come be fore  the  commiss ion  

to  g i ve  the i r  ve rs ion  wh ich  cou ld  co r robora te  or  no t  co r robora te  10 

prev ious  w i tnesses  and –  and he  –  he  fa l l s  under  Law En fo rcemen t  bu t  

he  –  I  had  cons ide red  tha t  he  –  h i s  ev idence  –  he  needs  to  g i ve  

ev idence .   Bu t  I  conceded  tha t  wha t  was  impor tan t  re la tes  to  in  regard  

to  h is  ev idence –  re la te  to  h i s  tenure  a t  the  NPA.   Cer ta in  ma t te rs  

wh ich  have  been  in  the  pub l i c  domain  as  fa r  as  I  am concerned those  

are  the  ma t te rs  I  had i n  mind  and  par t i cu la r ly  how he  le f t  the  NPA.   

Now tha t  has  been  dea l t  w i th  ex ten s ive ly  in  a f f idav i t s  tha t  were  f i l ed  by  

h im and  by  the  fo rmer  p res iden t  and o ther  persons in  the  h igh  cour t  

and  in  the  ma t te r  tha t  cu lminated  in  the  cons t i tu t iona l  cour t .   I  th ink  i t  

was  brough t  by  Cor rup t ion  Watch  and  maybe  o ther  par t ies .   Bu t  the re  20 

may be  o ther  ma t te rs  tha t  the  lega l  team you  know had  you  know a l so  

thought  o f  once  he  was to  be  ca l led .   So I  wou ld  l i ke  the  fu l l  se t  o f  

a f f i dav i t s  in  the  Cor rup t ion  Watch  ma t te r  to  be  p laced  be fo re  me as  

soon as  poss ib le  to  g ive  me a  fu l l  p i c tu re  o f  the  s i tua t ion .   So  obv ious ly  

you  can  –  you  can  cover  wha tever  the  lega l  team o r  you  th ink  shou ld  be  
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– shou ld  be  cove red  in  re la t ion  to  h i s  ev idence  but  i n  pa r t i cu la r ly  I  was 

in te res ted  in  h is  tenure  a t  the  NPA.   Some o f  the  mat te rs  tha t  may  be  

impor tan t  fo r  the  com miss ion  i n  the  l igh t  o f  h i s  te rms  o f  re fe rence there  

have been a l l  k i nds o f  a l l ega t i ons and ev idence about  the  NPA and  then  

o f  cou rse  the  c i r cumstances  under  wh i ch  he  vaca ted  o f f i ce .  

ADV PAUL JOSEPH PRETORIUS SC :   Yes.  

CHAIRPERSON :   So  I  though t  I  wou ld  j u s t  make c lear  what  I  had i n  

mind bu t  f rom the  l ega l  team’s  po in t  o f  v iew  you  –  you  a re  a t  la rge  to  

cover  much  more  than  tha t  i f  you  be l ieve  he  has  go t  more  i n  –  more  

ev idence  tha t  re la tes  to  ma t te rs  fa l l i ng  under  our  te rms  o f  re fe rence .  10 

ADV PAUL JOSEPH PRETORIUS SC:   Cha i r  the  invest i ga tors  have 

done an  enormous  amoun t  o f  work .  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   In  the  t ime.  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   From the  day  in  wh i ch  i t  was 

dec ided tha t  Mr  Nxasana  shou ld  be  reques ted  to  g i ve  ev idence .  

CHAIRPERSON :   Yes ,  yes .  

ADV PAUL JOSEPH PRETORIUS SC :   The documen ts  to  wh ich  you  

have  re fe r red  par t i cu la r ly  the  cour t  documen ts .  20 

CHAIRPERSON :   Hm.  

ADV PAUL JOSEPH PRETORIUS SC :   Have  been  co l la ted .  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   We  do have  them here .  

CHAIRPERSON :   Yes .  



12 JUNE 2019 – DAY 111 
 

Page 6 of 137 
 

ADV PAUL JOSEPH PRETORIUS SC :   And are  ab le  to  pu t  them be fo re  

you .  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   I t  was  however  necessary  to  

leave the  pub l i c  domain  to  one  s ide  and concen t ra te  on  the  a l l ega t ions  

re levant  bo th  in  the  cou r t  app l i ca t ions and  o ther  ma t te rs  re levan t  as  

the  ev idence  o f  the  commiss ion  has been  pu t  be fo re  you .  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   In  o rder  to  ge t  the  de ta i l .  

CHAIRPERSON :   Yes .  10 

ADV PAUL JOSEPH PRETORIUS SC :   O f  exact l y  what  a l l egat ions  he  

makes .  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   And who  shou ld  be   

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   Se rved  w i th  no t ices  in  rega rd  to  

the  de ta i l  tha t  you  w i l l  hea r.  

CHAIRPERSON :   Yes .   No  tha t  i s  f i ne .   Thank  you.  

ADV PAUL JOSEPH PRETORIUS SC :   O f  par t i cu la r  concern  to  the  

lega l  team a re  the  ques t i ons as  to  the  independence  and  e f fec t i veness  20 

of  the  Na t iona l  P rosecu t ing  Autho r i t y  and  the  ques t ion  w i l l  be  ra ised  as  

to  what  ex ten t  i f  any  th e re  has been po l i t i ca l  i n te r fe rence  in  sen io r  

appo in tments  in  the  Na t iona l  Prosecut i ng  Autho r i t y  and  the  e f fec t  th is  

has  had  on  the  e f f i cacy  o f  the  o rgan i sa t ion  and  th i s  i s  a  mat te r  

add ressed  per t inen t ly  by  Just i ce  Mad langa i n  the  const i tu t i ona l  cour t  
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j udgmen t  and  I  w i l l  ask  leave  to  pu t  exce rp ts  on  reco rd  i n  due  cou rse  a t  

the  conc lus ion  o f  the  ev idence .    

CHAIRPERSON :   Yes  we l l  I  th i nk  you shou ld  pu t  in  the  who le  j udgmen t  

and  d raw pa r t i cu la r  a t ten t ion  to  par t i cu la r  

ADV PAUL JOSEPH PRETORIUS SC :   Yes.  

CHAIRPERSON :   Pa r ts  o f  the  judgmen t  tha t  you  th ink  are  pa r t i cu la r ly  

impor tan t .  

ADV PAUL JOSEPH PRETORIUS SC :   That  judgment  i s  i n  you r  bund le .  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   A f te r  the  d i v ide r  a t  page 85  and 10 

fo l low ing .  

CHAIRPERSON :   Okay.   No tha t  i s  f i ne .  

ADV PAUL JOSEPH PRETORIUS SC :   I t  i s  a  ve ry  i ns t ruc t i ve  j udgmen t .  

CHAIRPERSON :   Ja .  

ADV PAUL JOSEPH PRETORIUS SC :   In  regard  to  the  i ssues  tha t  the  

commiss ion  is  dea l i ng  w i th .  

CHAIRPERSON :   Yes .   No  tha t  i s  f i ne .   Indeed  o f  course  the  main  po in t  

o f  Mr  Nxasana ’s  ev idence has to  be  abou t  the  independence o f  the  NPA 

and  whe ther  the re  has  been  i n te r fe rence  w i th  i t  and by  whom and  in  

wha t  c i r cumstances  wou ld  tha t  i n te r fe rence be  j us t i f ied?   I s  i t  20 

permiss ib le ,  i s  i t  no t  permiss ib le?   So  more  than  an yth ing  tha t  i s  –  tha t  

i s  the  most  impor tan t  th ing  every th ing  e l se  i s  abou t  tha t .   You know a l l  

the  ev idence  has to  revo l ve  around tha t  whe the r…  

ADV PAUL JOSEPH PRETORIUS SC :   Indeed .  

CHAIRPERSON :   The re  was  i n te r fe rence  and  i f  so  wha t  fo rm i t  took  and 
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under  wha t  c i r cumstances .  

ADV PAUL JOSEPH PRETORIUS SC :   Yes.   And no t  on l y  Mr  Nxasana  

bu t  o the r  w i tnesses  w i l l  dea l  w i th…  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   Those  ques t ions .  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   And the i r  answers .  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   In  due  cou rse .  

CHAIRPERSON :   Ja .   No thank  you .  10 

ADV PAUL JOSEPH PRETORIUS SC :   Cha i r  bund le  EE1  i s  ou t  o f  

sequence  because  the  bund les  fo r  the  av ia t ion  t ranche  o f  ev idence  

have  a l ready  been prepared .  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   As  bund le  DD.  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEP H PRETORIUS SC :   So  th is  i s  a  l i t t l e  ou t  o f  

sequence bu t  I  th ink  the  c i r cumstances  le f t  us  w i th  no  cho i ce .  

CHAIRPERSON :   Ja .   Yes  okay.  

ADV PAUL JOSEPH PRETORIUS SC :   May the  w i tness be  sworn?  20 

CHAIRPERSON :   Thank  you .  

ADV PAUL JOSEPH PRETORIUS SC :   Or  may  he…  

CHAIRPERSON :   P lease  swear  h im i n .  

ADV PAUL JOSEPH PRETORIUS SC :   Gi ve  the  a f f i rma t ion?  

CHAIRPERSON :   Or  admin i s te r  the  a f f i rmat ion .  
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REGISTRAR:   P lease  s ta te  your  fu l l  names fo r  the  record?  

ADV MXOLIS I  SANDILE OLIVER NXAS ANA :   Mxo l i s i  Sand i le  Ol iver  

Nxasana .  

REGISTRAR:   Do you have any  ob jec t i on  w i th  mak ing  the  p rescr i bed 

a f f i rma t ion?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   No  I  have  none .  

REGISTRAR:   Do  you so lemnly  a f f i rm tha t  the  ev idence  you  w i l l  g ive  

w i l l  be  the  t ru th ,  the  who le  t ru th  and  no th ing  bu t  the  t ru th ,  i f  so  p lease  

ra ise  you  r igh t  hand and  say,  I  t ru ly  a f f i rm?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   I  t ru l y  a f f i rm.  10 

REGISTRAR:   Thank  you .  

CHAIRPERSON :   Thank  you .  

ADV PAUL JOSEPH PRETORIUS S C :   Mr  Nxasana  wou ld  you  br ing  the  

microphone  c lose r  to  you  p lease?  You  have  i n  f ron t  o f  you  a  bund le  

marked  EE1 ,  do  you  see  tha t?   I t  i s  Exh ib i t  EE1?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   Yes  I  have.  

ADV PAUL JOSEPH PRETORIUS SC:   Wou ld  you go  to  page 27  

p lease?   

ADV MXOLIS I  SANDILE OLIVER NXASANA :   Yes  I  am on  page  27.  

ADV PAUL JOSEPH PRETORIUS SC :   Whose  s igna ture  i s  tha t  a t  the  20 

bo t tom o f  page 27?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   Yes  I  con f i rm tha t .  

ADV PAUL JOSEPH PRETORIUS SC:   Is  tha t  your  s i gnature?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   Yes  i t  i s  my s igna ture .  

ADV PAUL JOSEPH PRETORIUS SC :   D id  you a t tes t  to  th i s  a f f i dav i t  
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l as t  n igh t?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   Yes  I  d i d .  

ADV PAUL JOSEPH PRETORIUS S C :   And  the  s ta temen t  f rom page  1  

to  28  are  you  sa t is f i ed  tha t  tha t  cor rec t l y  re f l ec ts  the  conten ts  o f  the  

ev idence  tha t  you  a re  go ing  to  g ive  and w ish  to  g ive?  

ADV MXOLIS I  SANDILE OLIVER NXAS ANA :   Yes  Cha i r  I  do  con f i rm 

tha t  th i s  i s  my  s ta temen t .  

ADV PAUL JOSEPH  PRETORIUS S C :   And sub jec t  to  any  typograph i ca l  

e r ro rs  o r  o the r  e r ro rs  we  may  come across  o f  wh i ch  we do  no t  ye t  know 

the  conten ts  a re  t rue  and  cor rec t?  10 

ADV MXOLIS I  SANDILE OLIVER NXAS ANA :   The  con ten ts  a re  t rue  and 

cor rec t  I  con f i rm tha t .  

CHAIRPERSON :   Mr  Pre tor i us  be fore  you p roceed I  no t i ce  tha t  the  

w i tness  d id  an  a f f i rmat ion  now bu t  the  s ta temen t  i s  –  I  no t i ced .  

ADV PAUL JOSEPH PRETORIUS SC :   So r ry  Cha i r.  

CHAIRPERSON :   I  no t i ced  tha t  the  w i tness –  the  w i tness a f f i rmed a  few 

minutes  ago  bu t  the  a f f i dav i t  i s  –  i s  an  a f f idav i t  and i t  i s  under  oa th .   I s  

eve ry th ing  in  o rder  w i th  tha t?  

ADV PAUL JOSEPH PRETORIUS S C :   I  no t i ce  tha t  now Cha i r.   Th i s  

morn ing  I  asked the  w i tness Mr  Nxasana wh ich  he  wou ld  pre fe r  –  wh i ch  20 

course  o f  ac t ion  he  wou ld  l i ke  to  take  today  I  was  –  my  a t ten t ion  was 

no t  d rawn  to  the  fac t  tha t  th i s  was  an  oa th  nor  d id  I  have  –  pay  any  

a t ten t i on  to  i t  qu i te  hones t ly  Cha i r.   Bu t  perhaps the  w i tness migh t  

exp la in?  

CHAIRPERSON :   Wel l  we can –  we  can ask –  Mr  Nxasana?  
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ADV MXOLIS I  SANDILE OLIVER NXAS ANA:   Cha i r  thank  you .  

CHAIRPERSON :   Yes .  

ADV MXOLIS I  SANDILE OLIVER NX ASANA :   Cha i r  i t  i s  an  op t ion  tha t  

was open  to  me I  was asked  a  ques t i on  then  I  op ted  fo r  an  a f f i rma t ion  

bu t  I  do  no t  have  a  p rob lem g iv i ng  ev idence  under  oa th .  

CHAIRPERSON :   So… 

ADV MXOLIS I  SANDILE OLIVER NXASANA :   In  l ine . . .  

CHAIRPERSON :   E i ther  i t  i s  f ine .   Th i s  you d id  as  an  oa th  and i t  i s  f ine  

and  now you  d id  an  a f f i rmat i on  bo th  are  f i ne  I  jus t  want  to  check tha t?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   Yes  i t  i s  f ine .  10 

CHAIRPERSON :   They are  bo th  f ine?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  

CHAIRPERSON :   Okay  a l r i gh t .   Thank  you.  

ADV PAUL JOSEPH PRETORIUS SC :   Mr  Nxasana i t  i s  common 

knowledge tha t  you are  a  fo rmer  Na t iona l  D i rec to r  o f  Pub l i c  

Prosecut i ons .  

ADV MXOLIS I  SANDILE OLIVER NXASANA:   That  i s  co r rec t .  

ADV PAUL JOSEPH PRETORIUS SC :   And i n  tha t  capac i t y  you ca r r ied 

ou t  the  du t ies  o f  your  o f f i ce  in  Pre to r ia?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   That  i s  co r rec t  Cha i r.  20 

ADV PAUL JOSEPH PRETORIUS SC :   R igh t .   Be fo re  we dea l  w i th  the  

per i od  o f  you r  own o f f i ce  and  be fore  we dea l  w i th  the  br ie f  h is to ry  o f  

the  NPA a t  l eas t  to  your  knowledge  before  you  came to  the  NPA p lease  

te l l  the  Cha i r  what  you r  qua l i f i ca t i ons  a re  and  wha t  p ro fess ion  you  

per fo rming  a t  the  moment?  
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ADV MXOLIS I  SANDILE O LIVER NXAS ANA :   Cha i r  I  ho ld  a  B.Proc  

Degree  and  an  LLB Degree  bo th  degrees  wh ich  I  ob ta ined  f rom the  

Un ivers i ty  o f  Zu lu land .   I  served ar t i c les  o f  c l e rksh ip  and I  was  

admi t ted  as  an  a t to rney  in  1997  and f rom tha t  da te  o f  my  admiss ion  I  

p rac t i ced  f rom my  o wn  accoun t  un t i l  2013 when I  was  appo in ted  as  the  

Na t iona l  D i rec to r  o f  Pub l i c  Prosecut i ons.    

ADV PAUL JOSEPH PRETORIUS SC :   You le f t  the  Nat i ona l  D i rec tor  o f  

Pub l i c  Prosecut i ons pos t  in  May  2015 ,  i s  tha t  cor rec t?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   That  i s  co r rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   And s ince  then what  work  have  10 

you  been pe r fo rming  i f  any?  

ADV MXOLIS I  SANDILE OLIVER NX ASANA :   I  have  gone  back  to  se t  

up  my  p rac t i ce  aga in  and  I  am prac t i c i ng  i n  Durban fo r  my  own  account  

as  the  a t to rney.  

ADV PAUL JOSEPH PRETORIUS SC :   So  you are  an  a t to rney  in  p r iva te  

prac t i ce  [ ind is t inc t ] .  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   That  i s  co r rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   A l r i gh t .   In  Sec t i on  A o f  you r  

s ta tement  a t  page 1  you have g iven a  br i e f  t ime l ine  in  o rder  to  

i l l us t ra te  a  po in t  tha t  i s  pe r t inent  to  the  work  o f  the  commiss ion .   You 20 

se t  ou t  in  paragraph 3  a  t ime l i ne  and  in  tha t  t ime l i ne  you  no te  who  has  

been the  Na t iona l  D i rec to r  o f  Pub l i c  P rosecu t ions  fo r  wha t  pe r iod  s ince  

Apr i l  2001 .   Wou ld  you  p lace  tha t  on  record  p lease?  

ADV MXOLIS I  SANDILE OLIVER NX ASANA :   Thank  you  Cha i r.   To  the  

bes t  o f  my  reco l l ec t i on  Cha i r  the  –  Mr  Bu le lan i  Ngcuka  was  the  f i r s t  
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Nat iona l  D i rec to r  o f  Pub l i c  Prosecu t ions.   I  th i nk  f rom Apr i l  2001  unt i l  

31  August  2004 .   And D oc tor  S i las  Rama i te  in  an  ac t ing  pos i t ion  was  

the  D i rec to r  o f  Pub l i c  Prosecu t ions –  Nat i ona l  D i rec to r  o f  Pub l i c  

Prosecut i ons  f rom Augus t  2004  to  January  2005 .   Then  in  –  on  1  

February  2005  to  7  February  2009 Advoca te  Vus i  P iko l i  was the  

Na t iona l  D i rec to r  o f  Pub l i c  Prosecut i ons.   A f te r  h im Advoca te  Moko ted i  

Mpshe i n  an  ac t i ng  capac i ty  was  a l so  appo in ted  as  the  Na t iona l  

D i rec tor  o f  Pub l i c  P rosecut i ons  f rom 1  May  2009  un t i l  31  Oc tober  2009 .   

A f te r  h im on 1  December  2009  un t i l  8  May 2012 Advoca te  Menz i  

S imelane  was the  Na t iona l  D i rec tor  o f  Pub l i c  Prosecu t i ons.   Then on 20  10 

December  2011  unt i l  30  September  2013 Advoca te  Nomgcobo  J iba  was  

a lso  –  was  appo in ted  to  ac t  as  the  Na t iona l  D i rec tor  o f  Pub l i c  

Prosecut i ons .   Then  on  1  Oc tober  2013  I  took  up  the  pos i t ion  un t i l  the  

31  May  2015 .   I  was  the  Na t iona l  D i rec tor  o f  Pub l i c  P rosecut ions.   I  

was succeeded by  Advoca te  Shaun  Abrahams on  the  18  June  2015  unt i l  

13  August  2018.   On  the  1  August  2018 to  31  January  2019  Doc tor  S i las  

Ramai te  aga in  was  appo in ted  to  ac t  i n  tha t  c apac i ty.   Then  f rom the  1  

February  2019  to  da te  we  have  a  permanent  Na t iona l  D i rec tor  o f  Pub l i c  

Prosecut i ons  in  Advoca te  Shami la  Batoh i .    

ADV PAUL JOSEPH PRETORIUS SC :   The  s ta tu to ry  te rm o f  o f f i ce  o f  20 

the  Na t iona l  D i rec tor  o f  Pub l i c  Prosecut i ons  i n  te rms  o f  the  Na t iona l  

Prosecut i ng  Au thor i t y  Ac t  wha t  i s  tha t?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   I t  i s  ten  yea rs .  

ADV PAUL JOSEPH PRETORIUS SC :   A l r igh t .   Has any o f  the  NDPP,  

Na t iona l  D i rec tors  o f  Pub l i c  Prosecu t ions  s ince  i t s  incep t ion  eve r  
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comple ted  a  ten  y ear  te rm o f  o f f i ce?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   Un fo r tunate ly  no t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS S C :   R igh t .   Cha i r  the  const i tu t iona l  

cou r t  i n  the  judgmen t  we  re fe r red  to  ea r l ie r  has  made  some per t inen t  

remarks  i n  regard  to  secur i ty  o f  tenure  i n  re la t i on  to  the  independence  

o f  the  NPA and  tha t  i ssue  w i l l  be  dea l t  w i th  in  due  course .   Fo r  the  

moment  Mr  Nxasana  you  reca l l  cer ta in  even ts  in  re la t ion  to  some o f  the  

appo in tments  and  d ismissa l s  o f  Nat iona l  D i rec to rs  o f  Pub l i c  

Prosecut i on  tha t  i s  no t  n ecessa r i l y  to  g ive  a  comple te  reco rd  o f  the  

ev idence  i t  i s  mere l y  to  h igh l igh t  and  ra ise  ques t ions  a t  th is  po in t  in  10 

t ime Cha i r.   Wou ld  you te l l  the  Cha i r  o f  the  even ts  o f  wh i ch  you have a t  

leas t  ind i rec t  knowledge  f rom paragraphs  4  onwards?  

ADV MXOLIS I  SAN DILE OLIVER NXAS ANA :   Thank you Cha i r.   Cha i r  

the  i ssues  are  o f  pub l i c  knowledge.   Advoca te  Bu le lan i  Ngcuka as  the  

f i r s t  Na t iona l  D i rec tor  o f  Pub l i c  Prosecu t ions was sub jec ted  to  a  

commiss ion  o f  inqu i r y  a f te r  a l l egat i ons were  made  aga ins t  h im tha t  he  

was an  apar the id  spy and a f te r  he  was c leared by  the  commiss ion  tha t  

was  headed  i f  my  memory  serves  me  we l l  by  Judge  Hef fe r  he  then  le f t  

the  NPA.   Then  Advoca te  Vus i  P iko l i  was a lso  sub jec ted  to  the  same 

process o f  a  commiss ion  o f  inqu i ry.   I  know a t  the  t ime  h e  had  20 

re ins ta ted  charges  aga ins t  the  fo rmer  Pres iden t  Jacob  Zuma and  a lso  

had  i ns t i tu ted  cr imina l  p roceed ings  aga ins t  the  then  Commiss ione r  o f  

Po l i ce  and  the  Pres iden t  o f  In te rpo l  a t  the  t ime  Mr  Jack ie  Se leb i  –  

Commiss ione r  Jack ie  Se leb i  I  mean .   Desp i te  a l so  h i s  –  desp i te  h im 

be ing  c leared  a t  the  G inwala  Commiss ion  o f  Inqu i r y  he  was  
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never the less  removed f rom o f f i ce .    

CHAIRPERSON :   Hm.   I  know tha t  the  inqu i ry  tha t  was  cha i red  by  

Doctor  G inwala  was an  i nqu i ry  under  the  Prosecu t ing  Au thor i t y  Act  as  

opposed  to  a  Commiss ion  o f  Inqu i ry  under  the  Commiss ions Act .   I  am 

no t  su re  about  the  Inqu i ry  tha t  was  cha i red  by  Just i ce  Hef fe r  i n  re la t ion  

to  Mr  Ngcuka  whe ther  i t  was  a  Commiss ioner  o f  Inqu i r y  under  the  

Commiss ions Act  o r  whethe r  i t  was  an  inqu i ry  under  the  –  jus t  an  

inqu i ry  under  the  Na t iona l  Prosecut i ng  Author i t y  Act .   Bu t  I  th ink  the  

po in t  you  make  is  no t  abou t  those  techn i ca l i t ies  i t  i s  s imp ly  tha t  cer ta in  

inqu i r ies  p recede  tha t .  10 

ADV MXOLIS I  SANDILE OLIVER NXASANA :   Precede tha t .  

CHAIRPERSON :   The i r  depar tu re .   Bu t  i t  i s  j us t  impor tan t  to   

ADV MXOLIS I  SANDILE OLIVER NXASANA :   To  make  a  d i s t i nc t ion .  

CHAIRPERSON :   To  –  when  we  are  no t  su re  j a .  

ADV MXOLIS I  SANDILE OLIVER NXAS ANA :   Yes thanks  Cha i r  fo r  

b r ing ing  tha t  to  my  a t ten t i on .  

ADV PAUL JOSEPH PRETORIUS SC :   Wha t  i s  common to  bo th  

proceed ings  however  i s  tha t  the  i nqu i r ies  whe ther  j ud i c ia l  o r  in te rna l  to  

the  NPA Ac t  acco rd ing  to  the  bes t  o f  you r  reco l lec t ion  anyway  in  

p r inc ip le  a t  leas t  c l ear  bo th  Mr  Ngcuka  and Mr  P i ko l i?  20 

ADV MXOLIS I  SANDILE OLIVER NXASANA :   That  i s  co r rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS S C :   And  then  how was  Mr  P i ko l i  

f ina l l y  removed ,  can  you  reca l l?   Wi thou t  go ing  i n to  too  much  de ta i l .  

ADV MXOLIS I  SANDILE OLIVER NX ASANA :   Cha i r  I  remember  tha t  

desp i te  h im hav ing  been  c leared  bu t  a t  the  t ime  I  th ink  i t  was  Pres iden t  
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Kgalema Mot lan the  was  the  Pres iden t  o f  the  Repub l i c  o f  South  A f r i ca .   I  

th ink  the  mat te r  had  to  be  re fe r red  to  Par l iamen t  a f te r  the  Commiss ion  

o f  Inqu i ry  bu t  I  th i nk  they took a  dec i s ion  tha t  she shou ld  no t  be  

re ta ined  a t  NPA.  

ADV PAUL JOSEPH PRETORIUS SC :   You have  to ld  the  Cha i r  i n  you r  

t ime l ine  summary  tha t  Advocate  Mpshe  was no t  in  the  pos i t i on  on  any  

permanen t  bas is .  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   That  i s  co r rec t  Cha i r.  

CHAIRPERSON :   I  am sor ry  Mr  Pre to r ius  d id  he  comple te  the  s to ry  in  

re la t ion  to  Mr  Ngcuka,  h i s  res ignat i on  a f te r  the  i nqu i ry,  d i d  he  comple te  10 

tha t  par t?   What  happened  to  Mr  Ngcuka a f te r?  

ADV PAUL JOSEPH PRETORIUS SC :   In  re la t ion  to  Cha i r?  

CHAIRPERSON :   In  re la t i on  to  Mr  Ngcuka?  

ADV PAUL JOSEPH PRETORIUS S C:   Ngcuka  yes .  

CHAIRPERSON :   D id  he  comple te  the  s to ry  abou t  wha t  happened  a f te r  

the  i nqu i ry  cha i red  by  Judge Hef fe r?  

ADV PAUL JOSEPH PRETORIUS SC :   Yes.   How d id  h i s  te rm o f  o f f i ce  

come to  an  end to  the  best  o f  you r  reco l lec t i on?   

ADV MXOLIS I  SANDILE OL IVER NXASANA :   My,  my… 

ADV PAUL JOSEPH PRETORIUS SC :   And  tha t  i s  a f te r  the  Judge 20 

Hef fe r  i nqu i ry?  

ADV MXOLIS I  SANDILE OLIVER NXAS ANA :   My  unders tand ing  Cha i r  

i s  tha t  Mr  Ngcuka  res igned.  

ADV PAUL JOSEPH PRETORIUS S C :   And  then  in  re la t ion  to  Mr  P i ko l i  

you  sa id  to  the  Cha i r  tha t  the  ma t te r  came before  Par l iamen t  and 
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subsequen t  to  tha t  h i s  –  o r  as  a  consequence  o f  tha t  h is  te rm o f  o f f i ce  

came to  an  end?  

ADV MXOLIS I  SANDILE OLIVER NXAS ANA :   I t  came to  an  end  –  I  

unders tand tha t  a t  t imes he  d id  make a t tempts  to  take  the  ma t te r  to  

cou r t  bu t  I  th ink  he  was  dra ined  ou t  and  he  cou ld  no t  pursue  the  ma t te r  

and  u l t ima te l y  a  se t t lemen t  agreemen t  was reached  and  he  le f t  the 

NPA.  

ADV PAUL JOSEPH PRETORIUS SC :   A l r i gh t .   A l r igh t .   The de ta i l s  

Cha i r  a re  unders tandab ly  no t  p l aced be fore  you  in  the i r  thoroughness 

bu t  w i l l  be  i n  t ime .   Then i n  re la t ion  to  Menz i  S imelane wha t  i s  you r  10 

reco l lec t i on?  

ADV MXOLIS I  SANDILE OLIVER NXAS ANA :   My  reco l lec t ion  Cha i r  i s  

tha t  when  Menz i  S imelane was  –  Advoca te  Menz i  S imelane was 

appo in ted  as  the  Na t iona l  D i rec tor  o f  Pub l i c  Prosecut i ons  he  was  the  

D i rec tor  Genera l  o f  Jus t i ce  be fore  tha t  and a t  the  i nqu i r y  –  a t  the  

Ginwala  Inqu i ry  he  was  ca l led  to  tes t i fy  and  the  Ginwala  Inqu i ry  made 

some c r i t i ca l  remarks  about  h i s  tes t imony  amongs t  o ther  th ings  tha t  h is  

ev idence  was  con t rad ic to ry  and  when  he  was  appo in ted  by  the  

Pres iden t  a t  the  t ime as  the  Na t iona l  D i rec tor  o f  Pub l i c  Prosecu t ions  

the  I  th i nk  i t  was DA i f  I  am no t  mis taken  who  then cha l lenged h is  20 

appo in tment  and u l t ima te ly  the  mat te r  came be fore  the  cons t i tu t i ona l  

cou r t .   The  const i tu t i ona l  cou r t  dec la red  he  –  the  appo in tmen t  i r ra t iona l  

and  rev iewed  i t  and  se t  as ide .  

ADV PAUL JOSEPH PRETORIUS SC :   He was then  I  unders tand 

rep laced  in  an  ac t ing  capac i ty  by  Advocate  J iba?  
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ADV MXOLIS I  SANDILE OLIVER  NXASANA:   That  i s  co r rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   A l r igh t  and  we w i l l  ta l k  o f  tha t  i n  

a  l i t t l e  more  de ta i l  in  due course .   I  unders tand  you  were  then 

appo in ted  when?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   Cha i r  I  was  appo in ted  on  

the  31  August  2013 w i th  e f fec t  f rom the  1  Oc tober  2013.  

ADV PAUL JOSEPH PRETORIUS S C :   A l r i gh t .   Do  you  reca l l  any 

l i t i ga t ion  be fo re  ou r  cou r ts  in  re la t i on  to  a  d i rec t i ve  to  the  Pres iden t  to  

make  a  permanen t  appo in tment?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   Yes  I  do .  10 

ADV PAUL JOSEPH PRETORIUS SC :   To  the  pos t  o f  NDPP?  Would  

you  j us t  te l l  the  cour t  –  te l l  the  Cha i r  b r ie f l y  abou t  tha t  p lease?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   Cha i r  I  th ink  the  

organ i sa t ion  ca l l ed  CASAC had  taken  the  ma t te r  to  cour t  compel l ing  the  

Pres iden t  to  make a  pe rmanen t  appo in tmen t .   I  th i nk  a t  the  t ime the  

reasons  they  advanced was  tha t  the  o f f i ce  o f  the  NDPP was  such a  

cr i t i ca l  o f f i ce  tha t  we  canno t  a f fo rd  to  have an  ac t ing  NDPP a t  the  t ime  

and  tha t  the  pos i t ion  had to  be  f i l l ed  on  a  permanent  bas i s .   And the  

cou r t  i f  my  memory  serves  me we l l  de l i ve red  the  judgment  and  gave  the  

Pres iden t  who wa s Pres ident  Zuma a t  the  t ime  an  u l t ima te  t ime to  f i l l  20 

the  post  by  a  cer ta in  da te  –  a  par t i cu la r  da te .  

ADV PAUL JOSEPH PRETORIUS SC :   Yes .   When  tha t  ev ide nce  i s  

p laced  be fore  the  Cha i r  in  the  fu l lness o f  t ime and a l l  i t s  de ta i l s  cer ta in  

ques t ions  a r ise  and  they  ar i se  as  a  mat te r  o f  obse rva t i on  now and  tha t  

i s  f i r s t l y  your  comment  tha t  appears  to  be  en t i re ly  co r rec t  tha t  no  
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Nat iona l  D i rec tor  o f  Pub l i c  P rosec u t ions  in  the  who le  h i s to ry  o f  the  

Na t iona l  P rosecu t ing  Au thor i ty  has ever  fu l f i l l ed  a  fu l l  te rm o f  o f f i ce?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   That  i s  co r rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   Second ly  the  h i s to ry  o f  

encumbrance i n  tha t  o f f i ce  appear s  to  be  f i l l ed  w i th  inqu i r ies  and  

a l legat i ons re la t i ng  to  the i r  f i tness  to  ho ld  o f f i ce  and  ve ry  o f ten  hav ing  

been  c leared  o f  any  wrongdo ing  or  any  adverse  f ind ing  never the less  

the i r  te rms o f  o f f i ce  have  come to  an  end?  

ADV MXOLIS I  SANDILE OLIVER NXAS ANA :   That  i s  co r rec t  Cha i r  

espec ia l l y  w i th  regards  to  the  –  w i th  rega rds  to  Mr  Bu le lan i  Ngcuka  and  10 

Advoca te  Vus i  P i ko l i .  

ADV PAUL JOSEPH PRETORIUS SC :   Ja .   Gi ven your  own  exper i ence  

in  re la t i on  to  the  Nat iona l  P rosecu t ing  Au thor i ty  and  the  pos t  o f  the  

Na t iona l  D i rec tor  o f  Pub l i c  Prosecut i ons  wha t  i s  your  v iew as  to  the  

e f fec t  o f  th is  h i s to ry  on  the  s tab i l i t y  and  e f fec t i veness o f  the  NPA?  

ADV MXOLIS I  SANDILE OLIVER NXAS ANA :   Cha i r  my v iew is  tha t  

f rom th i s  h i s to ry  and  a l so  wha t  I  expe r ienced  a t  NPA my  v iew i s  th a t  

there  has been po l i t i ca l  i n te r fe rence  as  we l l  as  ex te rna l  in te r fe rence 

tha t  impac ted  on  the  dec i s ion  mak ing  in  the  NPA.  

ADV PAUL JOSEPH PRETORIUS SC :   And wou ld  tha t  have any  e f fec t  20 

on  pub l i c  con f idence  in  the  NPA?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   No  doubt  i t  d id  have  –  i t  

does  have  e f fec t  on  pub l i c  con f idence  in  the  NPA.  

ADV PAUL JOSEPH PRETORIUS SC :   Yes .   And  wha t  ro le  does  

Par l iament  p lay  to  your  knowledge i n  re la t ion  to  the  Na t iona l  
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Prosecut i ng  Au thor i t y?  

ADV MXOLIS I  SANDILE OLIVER NXAS ANA :   Cha i r  there  i s  a  Por t fo l io  

Commi t tee  on  Just i ce  because  NPA i s  a l so  a  –  a  –  a  un i t  fa l l i ng  under  

jus t i ce  a l though i t  i s  independen t .   I t  p lays  po l i t i ca l  overs igh t  ove r  the  

jus t i ce  as  we l l  as  NPA.  

ADV PAUL JOSEPH PRETORIUS SC :   You w i l l  make some comments  

la te r  i n  your  ev idence  in  re la t i on  to  the  ro le  o f  Pa r l iamen t  and  in  

re la t ion  to  mat te rs  w i th in  your  own  knowledge .  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   Bu t  we  w i l l  do  tha t  l a te r  in  the  10 

sta tement .  

ADV MXOLIS I  SANDILE OLIVER N XASANA:   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   You  have  a l so  ment i oned  tha t  

Pa r l iament  p layed  a  ro le  i n  re la t i on  to  Mr  P iko l i?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   That  i s  co r rec t .  

ADV PAUL JOSEPH PRETORIUS SC :   Bu t  perhaps  we shou ld  p lace  

tha t  ev idence  befo re  the  Cha i r  in  the  fu l lness o f  t ime .    

CHAIRPERSON :   Wel l  the  –  the  s to ry  might  no t  be  pe rce i ved  to  be  

comple te  when  you  ta lk  abou t  inqu i r ies  i n  re la t ion  to  the  NPA.   I f  you  

do  no t  men t ion  tha t  recen t ly  the re  was  a l so  an  inqu i r y  re la t ing  to  20 

somebody  who  had ac ted  as  the  Na t iona l  D i rec to r  o f  Pub l i c  

Prosecut i ons .   So  i f  one  s ta tes  s imp ly  fac ts  o f  cou rse  you  what  –  wha t  

you  were  ta lk i ng  about  were  those who  had been permanent l y  

appo in ted  as  Nat i ona l  D i rec to r  o f  Pub l i c  P rosecu t ions  namely  Mr  

Ngcuka ,  Mr  P iko l i  and  o f  cou rse  yourse l f  bu t  there  i s  a l so  somebody 
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who had ac ted  qu i te  a  number  o f  t imes and  I  know you w i l l  ta l k  more  

about  some o f  the  even ts .   Then there  was an  inqu i r y  i n  re la t i on  to  he r  

and  i t  i s  pub l i c  knowledge tha t  tha t  i nqu i r y  reached  cer ta in  conc l us ions  

and  I  th ink  the  ma t te r  may  be  go ing  to  Par l iamen t  fo r  wha t  i t  i s  wor th .   

I t  may  be  tha t  i t  i s  impor tan t  to  jus t  s ta te  those  –  back  those  fac ts .   Ja .   

Okay.  

ADV PAUL JOSEPH PRETORIUS SC :   Cha i r  there  w i l l  be  re fe rence .  

CHAIRPERSON :   Yes .  

ADV PAUL JOS EPH PRETORIUS SC :   Fu r the r  i n  the  ev idence  to  a t  

leas t  two  o ther  inqu i r ies .  10 

CHAIRPERSON :   Yes .   No  thank  you .  

ADV PAUL JOSEPH PRETORIUS SC :   Cha i r  bu t  you r  comments  a re  

no ted .  

CHAIRPERSON :   Hm.  

ADV PAUL JOSEPH PRETORIUS SC :   The  appo in tmen t  o f  a  Nat i ona l  

D i rec tor  o f  Pub l i c  Prosecut i ons  is  you  s ta te  gove rned by  the  

cons t i tu t ion .   You  dea l  w i th  tha t  i n  paragraph  11  o f  your  s ta temen t .   

Wou ld  you  jus t  te l l  the  Cha i r  ve ry  b r i e f l y  abou t  the  prov i s ions  rega rd ing  

the  appo in tment  o f  a  Na t iona l  D i rec to r  o f  Pub l i c  Pro secut i ons?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   Cha i r.  20 

ADV PAUL JOSEPH PRETORIUS SC :   I  am so r ry  i f  you  wou ld  jus t  ho ld  

fo r  a  moment .   May  I  say  perhaps  unsurp r is ing ly  Cha i r  the  l i ve  s t ream 

is  down  and  I  have  been  asked  to  request  a  ten  minute  ad jou rnmen t?  

CHAIRPERSON :   Okay  a l r i gh t .   We  wi l l  take  a  ten  minu tes  ad journmen t  

to  enab le  the  techn i c ians  to  a t tend  to  the  prob lem.   We ad journ .  
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REGISTRAR:   A l l  r i se .  

INQUIRY ADJOURNS  

INQUIRY RESUMES  

CHAIRPERSON :   You  may proceed .  

ADV PAUL JOSEPH PRETORIUS SC :   Thank  you  Cha i r.   Mr  Nxasana  

be fore  the  b reak you  were  a t  paragraph  11 o f  your  s ta temen t  and  you 

had  I  th ink  made the  po in t  tha t  the  appo in tmen t  o f  the  Na t iona l  D i rec tor  

o f  Pub l i c  Prosecu t ions i s  gove rned  by  the  Cons t i tu t i on .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t .  

ADV PAUL JOSEPH PRETORIUS SC :   I f  I  may  take  the  l ibe r ty  Cha i r  10 

j us t  to  p lace  on  record  the  re levan t  sec t ions  o f  the  Const i tu t ion .  

CHAIRPERSON:   Ja .  

ADV PAUL JOSEPH PRETORIUS SC :   You re fe r  Mr  Nxasana  to  Sec t ion  

179  o f  the  Cons t i tu t i on  wh i ch  prov ides  in  Subsec t ion  1 :  

“The re  i s  a  s ing le  Nat iona l  Prosecu t ing  Au thor i ty  i n  

the  Repub l i c  s t ruc tured  in  te rms o f  an  ac t  o f  

Pa r l iament  and cons i s t i ng  o f  a ,  an  Na t iona l  D i rec tor  

o f  Pub l i c  P rosecu t i ons  who  i s  the  Head  o f  the  

Prosecut i ng  Autho r i t y  and  i s  appo in ted  by  the  

Pres iden t  as  Head  o f  the  Na t iona l  Execu t ive  and b ,  20 

Direc tors  o f  Pub l i c  Prosecut i ons and  Prosecu to rs  as  

de termined by  an  ac t  o f  Par l iamen t . ”  

Who  appo in ts  the  D i rec tors  o f  Pub l i c  P rosecu t ions  o ther  than  the  

Na t iona l  D i rec to r?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   They  are  a l so  appo in ted  by  
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the  Pres ident .  

ADV PAUL JOSEPH PRETORIUS SC :   A re  they?   Then  the  powers  o f  

the  Prosecut i ng  Au thor i t y  a re  se t  ou t  in  b road te rms i n  Sect i on  179(2)  

wh ich  s ta tes :  

“The  Prosecu t ing  Au thor i ty  has  the  power  to  

ins t i tu te  c r imina l  p roceed ings on  beha l f  o f  the  s ta te  

and  to  car ry  ou t  any  necessa ry  func t ions  inc iden ta l  

to  ins t i tu t i ng  c r imina l  p roceed ings . ”  

Subsec t ion  4  o f  Sec t i on  179 reads:  

“Na t iona l  leg is l a t i on  mus t  ensure  tha t  the  10 

Prosecut i ng  Au thor i ty  exe rc i ses  i t s  f unct i ons  

w i thou t  fea r,  favour  o r  p re jud i ce . ”  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   Then  Subsec t ion  5  dea ls  w i th  

po l i cy  and the  funct i ons  o f  the  Nat i ona l  D i rec to r  o f  Pub l i c  Prosecu t i ons.   

How i s  po l i cy  in  re la t ion  to  p rosecut i ons fo rmula ted  and  by  whom?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I t  i s  … 

CHAIRPERSON :   I  am so r ry.   Be fore  tha t  Mr  Pre tor i us  w i th  rega rd  to  

who  appo in ts  who  the  Na t iona l  D i rec to r  o f  Pub l i c  P rosecu t ions  is  

appo in ted  by  the  Pres iden t .  20 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t .  

CHAIRPERSON :   And  you  have  j us t  sa id  a lso  the  D i rec to rs  o f  Pub l i c  

Prosecut i ons  are  appo in ted  by  the  Pres ident .   Is  tha t  r i gh t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

CHAIRPERSON :   The D i rec to rs  o f  Pub l i c  P rosecu t ions  are  those  the  
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NPA Of f i c i a ls  who a re  in  var ious  prov inces o r  some are  head ing  the  

NPA in  p rov inces bu t  o the rs  a re  no t  necessar i l y  head ing  NPA in  

p rov inces bu t  fa l l  w i th in  some or  o the r  o f f i ce  o f  the  NPA or  in  the  

cou r ts .   Wha t  i s  the  pos i t ion?   What  i s  the  s t ruc ture?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Okay  Cha i r.   The Na t iona l  

D i rec tor  o f  Pub l i c  Prosecut i ons is  the  Head o f  the  Prosecut i on  in  Sou th  

A f r i ca  and then  we have  –  dur ing  my  t ime  four  and  I  th ink  tha t  i s  s t i l l  –  

tha t  i s  wha t  i s  s t i l l  i n  ex is tence .   Then have  fou r  Depu ty  Nat i ona l  

D i rec tors  o f  Pub l i c  Prosecut i ons .   We  then  have  Spec ia l  D i rec tors  o f  

Pub l i c  P rosecu t ions .   Then  we have a l l  o f  these tha t  I  have  men t ioned 10 

are  based  a t  the  Head  Of f i ce  in  Pre tor ia  –  o f  the  Na t io na l  Prosecut i ng  

Au thor i ty.   Then in  the  d iv i s ions  –  in  the  reg ions –  we  have the  Heads 

o f  the  Prosecu t i ons  who  are  the  D i rec to r  o f  Pub l i c  P rosecu t ions.   A l l  o f  

them are  appo in ted  a lso  by  the  Pres iden t  on  the  recommenda t i on  o f  the  

Min i s te r  o f  Jus t i ce  –  I  th i nk  –  i n  consu l ta t i on  w i th  the  Na t iona l  D i rec tor  

o f  Pub l i c  Prosecu t ions.  

CHAIRPERSON :   So  you have  ta lked  abou t  D i rec tors  o f  Prosecu t ions  

and  a  Head o f  D i rec tors  o f  Prosecut i ons.   Is  tha t  r i gh t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes.   The  D i rec tors  o f  

Pub l i c  Prosecut i ons are  Head o f  Prosecut ions  in  the  reg ions .  20 

CHAIRPERSON :   So  each  D i rec tor  o f  Pub l i c  Prosecu t ions  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Pub l i c  P rosecu t ions.  

CHAIRPERSON :   Is  –  i s  Head  o f  cer ta in  reg ion  inso far  as  the  NPA i s  

concerned?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .   I f  …  
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CHAIRPERSON :   Okay  and  the  reg ions  a re  no t  necessar i l y  demarca ted  

in  acco rdance  w i th  p rov inces or  a re  they  necessa r i l y  demarca ted  

accord ing  to  p rov inces?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   A dec i s ion  had  been  taken  

to  a l i gn  them to  prov inces  …  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Because  i n i t i a l l y  tha t  was  

the  who le  i dea  tha t  the  D i rec tors  o f  Pub l i c  P rosecu t ions  shou ld  be  

a l igned  to  the  –  to  the  prov inces .  

CHAIRPERSON :   Hm.  10 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  they  –  they  are  Heads  

o f  Pub l i c  Prosecu t ions i n  the  prov inces  …  

CHAIRPERSON :   Hm.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Bu t  we have  excep t i ons 

l i ke  in  Gau teng.  

CHAIRPERSON :   Hm.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   In  Gau teng  we  have  –  we  

have two  D i rec tors  o f  Pub l i c  P rosecu t ion .   That  i s  one  fo r  the  Sou th  

Gau teng  … 

CHAIRPERSON :   Hm.  20 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   And  one  fo r  the  Nor th  

Gau teng  … 

CHAIRPERSON :   Hm.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Bu t  I  –  when  I  l e f t  –  a t  the  

t ime  when  I  le f t  they  were  i n  the  p rocess o f  a l ign ing  them so  tha t  i t  w i l l  
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have  one …  

CHAIRPERSON :   Hm.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   One  D i rec tor  o f  Pub l i c  

Prosecut i ons .   We  wi l l  have  one  Premie r  fo r  the  prov ince .   We  wi l l  have  

one  Pres iden t  …  

CHAIRPERSON :   Hm.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Judge Pres ident .   We wi l  

have  D i rec tor  o f  Pub l i c  Prosecu t ions  and  i n  the  Eas te rn  Cape  as  we l l  …  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Because o f  the  …  10 

CHAIRPERSON :   Number  o f  H igh  Cour ts?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   The  number  o f  H igh  Cour ts  

and  the  –  and  the  fac t  tha t  the  area  is  so  w ide  to  cover  …  

CHAIRPERSON :   Hm.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   We had  two  D i rec tors  o f  

Pub l i c  P rosecu t ion .   Hence we a l so  had  two Deputy  –  Depu ty  Judge 

Pres i den ts  …  

CHAIRPERSON :   Hm.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   L i ke  in  Gau teng .  

CHAIRPERSON :   Hm.  20 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Those  a re  the  on l y  –  those  

are  the  on ly  except i ons .  

CHAIRPERSON :   Bu t  as  a  genera l  ru le  when  one  hears  the  te rm 

Di rec tor  o f  Pub l i c  Prosecut i ons when  i t  i s  used  i n  the  con tex t  o f  the  

NPA one shou ld  be  th ink ing  o f  somebody  in  cha rge o f  p rosecut ions in  
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the  a rea  fa l l ing  under  a  ce r ta in  H igh  Cour t  o r  i n  a  –  in  a  p rov ince  bu t  

accept i ng  tha t  there  a re  p rov inces where  the re  a re  two  D i rec tors  

ins tead  o f  one?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

CHAIRPERSON :   Where  the re  a re  two  in  the  same prov ince  tha t  i s  

D i rec tors  o f  Pub l i c  P rosecut i ons one o f  them wou ld  be  the  Head?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   No.  

CHAIRPERSON:   Or  they  –  they  … 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   They –  they are  equa l .  

CHAIRPERSON :   The re  i s  no  Head  or  they  are  bo th  co  Heads?  10 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   They  are  bo th  co  Heads ,  

yes .  

CHAIRPERSON :   Okay,  okay.   So  i s  the  Na t iona l  D i r ec tor  o f  Pub l i c  

Prosecut i ons  a t  the  top  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   And  then four  Deputy  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Nat i ona l  D i rec tors .  

CHAIRPERSON :   Nat iona l  D i rec tors  o f  Prosecu t ions?  

MR MXOLIS I  SANDILE  OLIVER NXASANA:   Yes .  

CHAIRPERSON :   And a l l  those  are  a t  the  Head Of f i ce  i n  P re to r ia  o f  the  20 

NPA?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t .  

CHAIRPERSON :   And  then you have  Spec ia l  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Spec ia l  D i rec tors .  

CHAIRPERSON :   D i rec to rs  o f  P rosecu t ions.   I s  tha t  r igh t?  
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MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   And –  and  those  two  are  or  how many  wou ld  there  be  

o f  Spec ia l  D i rec tors  o f  Prosecut i ons –  Pub l i c  P rosecu t ions?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   When  I  l e f t  –  because  th i s  

i s  no t  p rov ided  fo r  by  the  … 

CHAIRPERSON :   In  the  Ac t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   In  the  Act .  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I  th i nk  they  were  appo in ted  

in  te rms  o f  a  p roc lamat ion  …  10 

CHAIRPERSON :   Oh .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   By  the  Pres ident .  

CHAIRPERSON :   Oh ,  okay.   So the  number  migh t  change  f rom t ime to  

t ime?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   The  number  migh t  change 

f rom t ime  to  t ime …  

CHAIRPERSON :   Okay,  okay.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Because  a t  the  t ime i t  was  

Advoca te  Lawrence  Mgwebi  fo r  the  Spec ia l i sed  Commerc ia l  Cr ime  Un i t  

… 20 

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   And a t  the  t ime  i t  was 

Mr  Dawood …  

CHAIRPERSON :   Hm.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Who  was  the  Spec ia l  
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Direc tor  fo r  –  what  i s  th is  un i t  tha t  dea l s  w i th  w i tnesses?  

CHAIRPERSON :   Sexua l  –  oh  –  pro tec t ion  o f  w i tnesses?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Wi tness  p ro tec t ion ,  yes .   

Wi tness  p ro tec t i on  …  

CHAIRPERSON :   Ja .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Of f i ce  fo r  Wi tness  

Pro tec t ion  and we a l so  had a  –  ano ther  pos t  fo r  the  Spec ia l  D i rec tor  

wh ich  I  recommended  tha t  i t  be  f rozen.   A t  the  t ime Abrahams –  

Advoca te  Shaun  Abrahams was ac t ing  when I  a r r i ved  a t  NPA …  

CHAIRPERSON :   Hm.  10 

MR MXOLIS I  SANDILE  OLIVER NXASANA:   And  tha t  was  the  Spec ia l  

D i rec tor  fo r  Pr i o r i ty  Cr ime  L i t iga t i on  Un i t .  

CHAIRPERSON :   Oh okay.   Now in  te rms o f  the  h ie ra rchy  i t  i s  the  

Na t iona l  D i rec to r  o f  Pub l i c  P rosecu t ions.   I t  i s  the  Depu ty  Na t iona l  

D i rec tors  o f  Pub l i c  P rosecu t ions and then i s  i t  t hen the  Spec ia l  

D i rec tors  be low  tha t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Wel l  they  ( in te rvenes) .  

CHAIRPERSON :   Or  they  a re  on  the  same leve l  as  the  D i rec tors?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   As  the  D i rec to rs .  

CHAIRPERSON :   Oh .  20 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   They  are  on  the  same leve l  

bu t  there  i s  tha t  power  p lay  …  

CHAIRPERSON :   Oh .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Be tween the  Spec ia l  

D i rec tors  and  the  D i rec to rs .  
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CHAIRPERSON :   About  who  is  a t  Head Off i ce  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   And  who …  

CHAIRPERSON :   Who i s  no t  a t  Head  Of f i ce?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   Okay.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I  th ink  tha t  power  p lay  –  

you  know –  i t  p layed  i tse l f  ou t   

CHAIRPERSON :   Ja .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   In  the  ma t te r  tha t  we  w i l l  

ta l k  abou t  ea r l ie r  …  10 

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   A b i t  la te r  on .  

CHAIRPERSON :   Oh ,  okay.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   Bu t  lega l l y  they  a re  on  the  same …?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   They  are  on  the  same leve l  

yes .  

CHAIRPERSON :   Yes ,  okay.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I t  i s  j us t  tha t  they  are  

D i rec tors .  20 

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   They  a re  Spec ia l  

D i rec tors .  

CHAIRPERSON :   Yes .   Be low  th e  D i rec to rs  do  you  have  Deputy  

D i rec tors  … 
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MR MXOLIS I  SANDILE  OLIVER NXASANA :   We  … 

CHAIRPERSON :   O f  Pub l i c  Prosecut i ons?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   We have  Depu ty  D i rec tors  

o f  Pub l i c  Prosecu t ions.  

CHAIRPERSON :   Yes  and  then those …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   And …  

CHAIRPERSON :   Cou ld  be  a  number  –  there  cou ld  be  a  number  o f  

them?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   The re  cou ld  be  a  number  

o f  them … 10 

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   And  some o f  them a t  the  

Head Of f i ce .   They are  a l l  over.  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Wel l  they  a l so  rank  

themse lves  –  the  Depu t ies  –  as  sen ior  and Depu t ies .  

CHAIRPERSON :   Oh ,  the re  are  d i f fe ren t  leve l s?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .   Yes they  have 

d i f fe ren t  l eve ls .  

CHAIRPERSON :   Now Prosecu tors  tha t  one  f inds  in  the  H igh  Cour ts  20 

and  i n  the  Mag is t ra te ’s  Cour t  wou ld  they  s imp ly  be  Prosecu tors  o r  some 

o f  them wou ld  be  Depu ty  D i rec tors  and  maybe  even D i rec to r  -  

D i rec tors?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   The  Prosecu to rs  tha t  

normal ly  p rosecute  i n  the  H igh  Cour ts  they  are  the  Advocates  who  are  
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based  in  the  DPPs O ff i ce  –  the  D i rec to r  o f  Pub l i c  Prosecut i ons  Of f i ces  

… 

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   And  anyone  –  you might  

f ind  –  you migh t  f i nd  anyone prosecut i ng .  

CHAIRPERSON :   Ja .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Rang ing  f rom an -  an  

Advoca te  to  …  

CHAIRPERSON :   Ja .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   To  a  Sen io r  Advoca te   10 

CHAIRPERSON :   Ja .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Deputy  D i rec to r,  Sen io r  

Deputy  D i rec tor.  

CHAIRPERSON :   They –  they fa l l  under  the  Off i ce  o f  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   The  DPP.  

CHAIRPERSON :   O f  a  par t i cu la r  DPP …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   In  the  prov ince?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   Okay,  okay  and  …  20 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Then the  Prosecu tors  tha t  

you  f ind  i n  the  lower  cou r ts  …  

CHAIRPERSON :   Hm.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   By  lower  cour ts  I  mean  

Reg iona l  Cour ts  go ing  …  



12 JUNE 2019 – DAY 111 
 

Page 33 of 137 
 

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Down to  the  …  

CHAIRPERSON :   D i s t r i c t  Cour ts .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   To  the  D is t r i c t  Cour ts .   

Those  are  Prosecu to rs  tha t  fa l l  under  the  Ch ie f  P rosecu to rs  in  the  …  

CHAIRPERSON :   In  the  pa r t i cu la r  cou r t ?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   In  the  pa r t i cu la r  cou r t .   

The  Ch ie f  –  the  Ch ie f  Prosecu tors  they  –  they  –  under  them I  th ink  they  

cover  a  ce r ta in  a rea  …  

CHAIRPERSON :   O f  j u r i sd ic t ion?  10 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   O f  j u r i sd i c t i on .  

CHAIRPERSON :   Yes ,  yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Under  whom they have  

Prosecutors .  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Be low the  Ch ie f  

Prosecutor  w i l l  be  the  Sen io r  Pub l i c  Prosecu tors ,  Con t ro l  P rosecu tors .  

CHAIRPERSON :   Cont ro l  P rosecu to rs ,  j a .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Then  Prosecu tors  and  –  in  

the i r  … 20 

CHAIRPERSON :   Yes  bu t  … 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   In  the i r  ranks.  

CHAIRPERSON :   Bas ica l l y  i n  –  in  the  p rov ince  where  they  opera te  the  

Prosecutors  –  Ch ie f  Prosecutors  and whoever  they fa l l  under  the  DPP 

o f  the  Prov ince?  
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MR MXOLIS I  SANDILE  OLIVER NXASANA :   A l l  o f  them,  yes .  

CHAIRPERSON :   A l l  o f  them?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t .  

CHAIRPERSON :   Yes  okay,  thank  you.  

ADV PAUL JOSEPH PRETORIUS SC :   Thank  you Cha i r.  

CHAIRPERSON :   And  –  and  the  Pres iden t  appo in ts  the  DPPs  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   The  DPPs,  yes.  

CHAIRPERSON :   Bu t  be low  tha t  does he  go  tha t  fa r?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   No he  does no t  go  tha t  fa r.  

CHAIRPERSON :   He s tops there?  10 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   He s tops  the re .  

CHAIRPERSON :   And  then who appo in ts  the  DPPs  –  the  NDPP?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   The  … 

CHAIRPERSON :   Or  who  appo in ts  them?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   The  Deput i es .  

CHAIRPERSON :   The  Depu ty  D i rec to rs?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   The  Deputy  D i rec to rs .  

CHAIRPERSON :   Ja .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I t  i s  the  NDPP and  the  –  

and  the  Min i s te r  -  the  Min i s te r.  20 

CHAIRPERSON :   The  Min i s te r  in  consu l ta t ion  w i th  the  NDPP?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Wi th  the  NDPP.  

CHAIRPERSON :   Okay,  a l r igh t  thank you.  

ADV PAUL JOSEPH PRETORIUS SC :   Thank  you  Cha i r.   You re fe r  to  

Sec t ion  179(5)  o f  the  Cons t i tu t ion .   Tha t  i s  the  subsec t ion  wh ich  dea ls  
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wi th  the  powers  and  du t i es  o f  the  Na t iona l  D i rec to r  o f  Pub l i c  

Prosecut i ons .   Pe rhaps we  shou ld  p lace  tha t  on  record  and  then I  -  you  

may  make  any  comment  tha t  you w ish .   Subsect i on  179(5)  reads :  

“The  Na t iona l  D i rec tor  o f  Pub l i c  P rosecu t ions  a ,  

mus t  de te rmine w i th  the  concur rence  o f  the  Cab in e t  

Member  respons ib le  fo r  the  admin is t ra t i on  o f  

Jus t i ce  a f te r  consu l t ing  the  D i rec to rs  o f  Pub l i c  

Prosecut i ons Prosecut ion  Po l i cy  wh i ch  must  be  

observed i n  the  prosecu t i on  process . ”  

I t  appears  then  f rom the  Cons t i tu t ion  tha t  i s  the  Na t iona l  D i rec tor ’s  10 

pr ima ry  respons ib i l i t y  o r  a t  l eas t  respons ib i l i ty  in  the  f i rs t  ins tance  to  

de termine  po l i cy  i n  rega rd  to  p rosecut i ons.   I s  tha t  cor rec t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   What  does  tha t  mean  in  p rac t i ca l  

te rms?  Wha t  po l i c ies  are  de te rmined?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Cha i r  i t  means  tha t  the  –  

the  NDPP mus t  consu l t  w i th  the  D i rec to rs  o f  Pub l i c  P rosecu t ions .   The  

po l i cy  to  be  fo l l owed in  p rosecu t ing  ma t te rs  tha t  i s  how to  go  abou t  

p rosecu t ing  ma t te r s  and  what  i s  expected  o f  the  Prosecutors  in  

hand l ing  ma t te rs  when they  a re  p rosecu t ing  them.  20 

CHAIRPERSON :   That  wou ld  inc lude  –  wou ld  tha t  inc lude  when  to  

p rosecu te  and when  to  no t  to  p rosecu te  and when to  w i thdraw charges 

or  p rosecut i on?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  i s  –  tha t  i s  co r rec t  

Cha i r.  
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CHAIRPERSON :   Thank  you .  

ADV PAUL JOSEPH PRETORIUS SC :   Do  you  reca l l  the  conten t  o f  the  

po l i cy  i n  b road te rms wh i ls t  you  were  the  Nat i ona l  D i rec tor  o f  Pub l i c  

Prosecut i ons?  

MR MXOLIS ISANDILE  OLIVER NXASA NA:   I  canno t  remember  anyone  

spec i f i c  o f fhand .  

ADV PAUL JOSEPH PRETORIUS SC :   Pe rhaps  –  pe rhaps  tha t  i s  a  task  

fo r  the  i nves t iga tors  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Ja .  

ADV PAUL JOSEPH PRETORIUS SC :   In  due  cou rse .   Sec t ion  179 (5 )  10 

goes  on  to  s ta te  t ha t :  

“The  Nat i ona l  D i rec tor  o f  Pub l i c  Prosecu t ions  must  

i ssue  po l i cy  d i rec t i ves  wh ich  must  be  obse rved  in  

the  prosecu t i on  process. ”  

And Subsect i on  C  o f  Subsec t ion  5  reads :  

“The  Na t iona l  D i rec tor  may  in te rvene  in  the  

prosecu t ion  process when po l i cy  d i rec t i v es  a re  no t  

compl i ed  w i th . ”  

Is  tha t  cor rec t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  co r rec t  Cha i r.   Tha t  20 

means  Cha i r  as  the  Nat i ona l  D i rec to r  o f  Pub l i c  Prosecu t ion  you  can 

mero  motu  on  you r  own  i n te rvene  when  you  be l i eve  tha t  p rosecut i on  

po l i cy  and  d i r ec t i ves  have  no t  been  fo l lowed  i n  a  pa r t i cu la r  ma t te r  o r  

when  any  o f  the  pa r t ies  invo l ved  in  the  ma t te r  approaches  you  as  the  

Na t iona l  D i rec to r  o f  Pub l i c  Prosecut i ons and  make  represen ta t ions  tha t  
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you  rev iew  the  dec i s ion  to  p rosecu te  h im or  her  o r  a  dec i s i on  no t  to  

p rosecu te  a  par t i cu la r  ind iv i dua l .  

ADV PAUL JOSEPH PRETORIUS SC :   You  re fe r  to  Sec t ion  179 (6)  o f  

the  Cons t i tu t i on  in  your  s ta temen t  a t  paragraph  13.   What  does  tha t  

dea l  w i th?   In  o ther  words  who exerc ises f ina l  respons ib i l i t y  over  the  

Na t iona l  P rosecu t ing  Au thor i ty?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  the  Min is te r  o f  

Jus t i ce  and cu r ren t l y  i t  i s  the  Min is te r  o f  Jus t i ce  and Cor rec t iona l  

Se rv i ces .  

ADV PAUL JOSEPH PRETORIUS SC :   Se rv i ces ,  r i gh t .  10 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Bu t  I  mus t  a lso  exp la in  

Cha i r  tha t  wh i l s t  he  –  the  Min i s te r  –  exerc ises  f i na l  respons ib i l i ty  over  

the  NPA the  D i rec to r  Genera l  o f  Jus t i ce  i s  the  accoun t i ng  o f f i cer  o f  the  

Na t iona l  P rosecu t ing  Au thor i ty.  

CHAIRPERSON :   I  –  I  take  i t  tha t  he  –  he  is  be ing  accoun t ing  o f f i cer  i s  

l im i ted  to  how money i s  spen t  o r  i s  -  does i t  go  beh ind  tha t  as  fa r  as  

you  unders tand the  pos i t ion?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Wel l  as  fa r  as  I  …  

ADV PAUL JOSEPH PRETORIUS SC :   Perhaps there  i s  a  pub l i c  

in te res t  i n  your  quest ion  and i t s  an swer.   Once aga in  we are  down  …  20 

CHAIRPERSON :   Oh .  

ADV PAUL JOSEPH PRETORIUS SC :   And o f f l i ne .   I  have  been  

requested  to  ask  fo r  10  minu tes .   Th is  i s  a lso  impor tan t  I  th i nk  fo r  the  

record  …  

CHAIRPERSON :   Yes .  
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ADV PAUL JOSEPH PRETORIUS SC :   So  … 

CHAIRPERSON :   No ,  no  tha t  i s  impor tan t  tha t  we shou ld  have  i t  on  

record .  

ADV PAUL JOSEPH PRETORIUS SC :   Pe rhaps we  shou ld  take  the  

sho r t  ad journmen t  now.  

CHAIRPERSON :   Yes.   I t  i s  –  i t  i s  abou t  the  t ime  fo r  tea .   I  was  no t  

go ing  to  take  i t  because  we jus t  had  10  minut es  bu t  we a re  fo rced  to  

take  i t  now.   So  we  w i l l  take  an  ad journmen t  un t i l  ha l f  pas t  11 .   

Hopefu l l y  i t  w i l l  be  sor ted  ou t  …  

ADV PAUL JOSEPH PRETORIUS SC :   Thank  you Cha i r.  10 

CHAIRPERSON :   In  the  meant ime.   We ad journ .  

HEARING ADJOURNS  

HEARING RES UMES  

CHAIRPERSON:   I  am to ld  tha t  the  techn i ca l  p rob lems have  been  

sor ted  ou t  a t  leas t  fo r  now.  

ADV PAUL JOSEPH PRETORIUS SC :   A t  l eas t  fo r  now Cha i r.  

CHAIRPERSON :   Yes .   Le t  us  p roceed .  

ADV PAUL JOSEPH PRETORIUS SC :   Thank  you  Cha i r.   Mr  Nxasana i f  

you  go  to  pa ragrap h  14  o f  your  s ta tement  you  dea l  w i th  Sec t ion  9  o f  the  

Na t iona l  P rosecu t ing  Autho r i t y  Act  wh ich  is  the  l eg i s la t i on  wh ich  20 

d i rec t l y  governs  the  Na t iona l  P rosecu t ing  Au thor i ty  and  you  re fe r  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t .  

ADV PAUL JOSEPH PRETORIUS SC :   To  the  Sec t ion  wh ich  se ts  ou t  

the  requ i rements  o f  the  pe rson  who  may  be  appo in ted  as  Na t iona l  

D i rec tor  o f  Pub l i c  Prosecut i ons.   Wha t  a re  those requ i rements?  
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MR MXOLIS I  SANDILE  OLIVER NXASANA :   Cha i r  i s  tha t  the  person  

mus t  possess  lega l  qua l i f i ca t ions  tha t  en t i t l e  h im to  –  h im or  her  –  to  

appear  in  a l l  cour ts  in  the  Repub l i c  o f  Sou th  Af r i ca  and a lso  tha t  tha t  

person mus t  be  a  f i t  and  proper  person  w i th  due  regard  to  h is  o r  her  

exper i ence  consc ien t iousness  and  in teg r i ty  to  be  en t rus ted  w i th  t he  

respons ib i l i t i es  o f  Of f i ce  o f  the  NDPP.  

ADV PAUL JOSEPH PRETORIUS SC :   Yes and  par t i cu la r ly  re levan t  to  

you r  par t i cu la r  case  a re  the  p rov is i ons  o r  were  the  prov i s ions  o f  

Sec t ion  12  o f  the  Act  wh ich  we  w i l l  dea l  w i th  when we  come to  the  

Cons t i tu t i ona l  Co ur t  ma t te r  i nvo lv i ng  you rse l f  and o the rs .  10 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Okay.  

ADV PAUL JOSEPH PRETORIUS SC :   Where  cer ta in  subsec t i ons  were  

dec la red  unconst i tu t i ona l .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   Le t  us  then  dea l  w i th  Sec t ion  C  

wh ich  de ta i l s  the  c i r cumstances preced ing  and  sur round ing  your  

appo in tment  as  Nat iona l  D i rec to r  o f  Pub l i c  P rosecu t ions  i n  2013 .   

Wou ld  you  te l l  the  Cha i r  abou t  those  c i rcumstances  p lease?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes  Cha i r.   Cha i r  as  I  have  

po in ted  ou t  tha t  I  was  conduct i ng  my  own  pr i va te  prac t i ce  i n  Durban.   20 

Then  du r ing  2013  -  I  canno t  remember  the  exac t  da te  and  the  mon th  –  I  

rece ived  a  ca l l  f rom Mr  Michae l  Hu l ley  who was the  Pres iden t ’s  Lega l  

Adv isor  –  fo rmer  Pres iden t  Jacob  Zuma’s  Lega l  Adv isor  a t  the  t ime  –  

who  wan ted  to  see me  and I  ob l iged .   He came over  to  see  me  a t  my 

o f f i ce  in  Durban.   We had  a  d iscuss ion  w i th  h im.   He to ld  me tha t  he  
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was l ook ing  fo r  a  cand ida te  to  f i l l  the  pos i t i on  o f  the  Na t iona l  D i rec tor  

o f  Pub l i c  P rosecu t ions  as  he  was  mandated  by  Pres ident  Zuma.   He 

had  w i th  h im th ree  names  tha t  he  to ld  me  tha t  he  had  been g iven  –  

were  g iven  to  h im by co l l eagues  in  Durban  bu t  when  he  bounced  o f f  

those  names  to  those co l leagues  they  were  o f  the  v iew  tha t  I  was  the  

person  who  cou ld  do  the  j ob  and  my  name was  not  amongst  the  l i s t .   

Hence  he  then came to  see  me .   He  exp ressed  then the  –  he  asked  me  

i f  I  was  w i l l i ng  to  take  ove r  the  –  I  wou ld  be  w i l l i ng  to  take  ove r  the  

appo in tment  …  

ADV PAUL JOSEPH PRETORIUS SC :   Be fo re  you go  there  Mr  Nxasana  10 

i n  re la t i on  to  the  p rocess by  wh ich  you had been se lec ted  d id  he  

men t ion  any th ing  o ther  more  fo rmal  than bounc ing  you r  name o ff  o ther  

co l leagues?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   No s i r.  

ADV PAUL JOSEPH PRETORIUS SC :   R igh t .   So r ry  p roceed i f  you  w i l l .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Then  Cha i r  i t  –  I  was  

surpr i sed.   I  was shocked  and  surpr i sed  because  not  in  bad  way  tha t  I  

never  thought  tha t  one day  I  wou ld  become a  Prosecutor  because I  had  

chosen to  become an  At to rney  bu t  i t  a l so  a t  the  same t ime humbled  me 

tha t  my  co l leagues  espec ia l l y  f rom my  d iv i s ion  saw someth ing  in  me 20 

tha t  I  cou ld  head  an  i ns t i tu te  –  i ns t i tu t ion  o f  tha t  magn i tude .   Then  I  fe l t  

tha t  -  I  remember  tha t  I  even remarked to  h im tha t  i f  my co l leagues  

have  con f idence  in  me  so  why  no t  –  why  shou ld  I  no t  have con f i dence  

in  myse l f .   Then I  was w i l l i ng  as  everyone  wou ld  be  w i l l i ng  to  serve  the  

coun t ry.   I  thought  tha t  the  –  my  co l leagues  saw some qua l i t ies  i n  me  
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tha t  en tered  me  to  be  appo in ted  to  tha t  pos i t i on .   I  then  agreed .  

ADV PAUL JOSEPH PRETORIUS SC :   D id  you  subsequent l y  mee t  w i th  

the  Pres ident  a t  the  t ime?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .   A mee t ing  was  then  

schedu led  to  mee t  the  Pres ident  a t  h i s  o f f i c ia l  res idence  in  Pre tor i a  and 

I  remember  –  I  th ink  i t  was  around  August  i f  I  am no t  mis taken  i f  no t  

be fore  tha t .   I  went  up  to  mee t  the  Pres iden t  a t  h is  o f f i c ia l  res idence  in  

Pre tor ia .   P resent  a t  the  meet i ng  was the  Pres ident ,  Mr  Hu l l ey  and  I  

th ink  there  was  a l so  the  lady  who  –  who  I  was  la te r  to l d  tha t  she  was  –  

she  was  a l so  the  Lega l  Adv i so r  to  the  Pres iden t  –  10 

Ms Bon is i le  Makhene .  

ADV PAUL JOSEPH PRETORIUS SC :   Spe l l  tha t  surname p lease .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Spe l t  M-A-K-H-E-N-E,  

Makhene.  

ADV PAUL JOSEPH PRETORIUS SC :   Okay,  thank you .  

CHAIRPERSON:   Wel l  based  on  wha t  Mr  Hu l ley  sa id  to  you  i t  seems 

tha t  what  you are  say ing  is  he  sa id  to  you your  peers  sugges ted  tha t  

you  migh t  be  the  r i gh t  pe rson .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

CHAIRPERSON :   Hm –  and  you  –  you  had  not  app l ied  fo r  any  pos i t ion?  20 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   No,  no  Cha i r.  

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Not .  

CHAIRPERSON :   Okay.  

ADV PAUL JOSEPH PRETORIUS SC :   Yes .   Wha t  happened a t  tha t  
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meet ing?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   A t  tha t  meet i ng  -  be fore  I  

wen t  to  the  meet i ng  Mr  Hu l ley  assured  me tha t  I  was  no t  go ing  to  an  

in te rv iew  o f  any sor t .   The Pres ident  wanted j us t  to  see  me ,  in te rac t  

w i th  me  and  I  shou ld  re lax  and  tha t  i s  exac t ly  what  happened .   I t  was 

no t  an  i n te rv iew.   I t  was an  in te rac t i on  and wha t  I  remember  qu i te  

v iv i d ly  wha t  the  Pres iden t  asked  me  o f  was  tha t  d id  I  have courage  to  

take  up  tha t  pos i t ion .   To  wh ich  I  responded  by  say ing  yes  I  do  and  I  

even  sa id  to  h im tha t  knowing  tha t  he  has  been  th rough  hard sh ips  I  

thought  tha t  he  mean t  tha t  I  wou ld  be  ab le  to  take  dec is ions 10 

i ndependent l y  and  f i rmly.   Then I  sa id  yes  I  have  tha t  courage  and  a lso  

I  remember  he  even  sa id  someth ing  in  i s iZu lu  tha t  i t  i s  l i ke  tha t  pos i t ion 

might  be  l i ke  the  peop le  s tabb ing  you  w i th  a r rows  someth ing  l i ke  tha t .  

CHAIRPERSON :   Wel l  you  can  say i t  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   In  i s iZu lu .  

CHAIRPERSON :   In  i s iZu lu  and  then  seek to  t rans la te  –  in te rpre t  i t  fo r   

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Okay.  

CHAIRPERSON :   Peop le  who  might  no t  unders tand  is iZu lu .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Okay.  

CHAIRPERSON :   Ja .  20 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I  th i nk  i f  I  remember  we l l  

he  sa id  tha t  pos i t ion  i s  l i ke  ( i s iZu lu )  wh ich  I  unders tood  h im to  be  

say ing  tha t  i t  was a  –  a  ve ry  d i f f i c u l t  task  to  hand le  and he  desc r ibed i t  

as  l i ke  a  –  a r rows  … 

CHAIRPERSON :   A pos i t ion  where  …  
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MR MXOLIS I  SANDILE  OLIVER NXASANA :   A pos i t ion  where  …  

CHAIRPERSON :   Spears  wou ld  be  d i rec ted  a t  you .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Spears  wou ld  be  d i rec ted  

a t  you  yes.  

CHAIRPERSON :    That  i s  –  tha t  i s  the  i s iZu lu  pa r t .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   L i te ra l l y  yes ,  yes .  

CHAIRPERSON :   I t  i s  a  pos i t ion  where  spears  cou ld  be  d i rec ted  a t  you .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   Okay.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Ja .  10 

ADV PAUL JOSEPH PRETORIUS SC :   Is  there  any th ing  e lse  about  the  

mee t ing  tha t  you  w ish  to  te l l  the  Cha i r?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Then Cha i r  as  about  I  was  

leav ing  –  abou t  I  was l eav ing  the  mee t ing  -  I  th i nk  the  mee t i ng  l as ted  

fo r  no t  more  than  30  minutes  because I  remember  i t  co inc ided  because 

I  had  to  wa i t  there .   I t  was a  da te  when I  th i nk  the  fo rmer  Depu ty  

Pres iden t  o f  the  count ry  –  Ms  Mlambo-Ngcuka -  was  there  I  th ink  to  

mee t  the  Pres ident  be fore  she  was  go i ng  to  take  up  the  pos i t i on  i n  the  

–  in  –  I  th ink  was  i t  in  The Hague i f  I  am no t  mis taken  -  had a  long  

mee t ing  then  I  had  to  wa i t .   The re  were  a lso  o the r  Min i s te rs  there  tha t  20 

were wa i t i ng  to  see  the  Pres iden t .   As  I  was leav ing  I  th i nk  i t  was  

Mr  Hu l ley  who  asked i f  the  –  I  had any th ing  to  –  to  say  and my  

response  was  tha t  my fa ther  who i s  now la te  was  a  t rade  un ion is t  and  I  

know tha t  he  wou ld  men t ion  tha t  the  Pres iden t  -  Jacob  Zuma –  was  h i s  

comrade  a t  the  t ime.   I  fe l t  tha t  was  necessary  to  b r ing  tha t  to  t he  –  to  
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the i r  a t ten t i on .   I  th ink  tha t  was because –  I  th i nk  tha t  was prompted by  

a  ques t ion  tha t  –  I  th ink  the  ques t ion  was  –  was  I  re la ted  to  

S izwe  Nxasana  i f  I  remember  we l l .   Then  I  sa id  to  them Sizwe is  my –  

i s  my  bro the r  i n  i s iZu lu .   Wel l  i n  Eng l i sh  he  i s  my  cous in .  

CHAIRPERSON :   Is  he  –  I  know wha t  you are  ta l k ing  about  when you  

say in  i s iZu lu  and i n  Eng l i sh  because  in  the  Zu lu  cu l tu re  –  you know –  

i f  you  a re  o f  the  same surname –  you know –  the re  –  there  i s  some k ind  

o f  connec t ion  tha t  you  –  tha t  i s  recogn ised even  though  you  m ight  no t  

be  re la ted  in  any way i n  the  Eng l i sh  sense.   I  th ink  tha t  i s  wha t  you  are  

ta l k ing  about .  10 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   Wi th  h im are  you  re la ted  in  any  way  in  the  Eng l i sh  

sense?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   No  we  are  b lood  re la t i ves .   

Our  –  our  … 

CHAIRPERSON :   You  are  b lood  re la t i ves?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   Oh ,  okay.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Our  g rand fa thers  a re  

bro thers .  20 

CHAIRPERSON :   Okay,  a l r ig h t .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   Thank  you .  

ADV PAUL JOSEPH PRETORIUS SC :   Wha t  happened  then  on  

30  August  2013 pursuan t  to  th is  meet i ng?   D id  you  …  
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MR MXOLIS I  SANDILE  OLIVER NXASANA :   Oh  the  30 t h  … 

ADV PAUL JOSEPH PRETORIUS SC :   Have fu r the r  con tac t  w i th  

Mr  Hu l ley?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Ja .   30  Augus t  2013  I  

remember  I  was runn ing  a  t r ia l  a t  Umlaz i  Cour t  i n  the  c i v i l  t r ia l  then I  

rece ived  a  ca l l  f rom Mr  Hu l l ey  who  then  asked  me  to  send  –  to  send 

h im my CV wh ich  I  the n  d id .  

ADV PAUL JOSEPH PRETORIUS SC :   D id  he  te l l  you  any th ing  o f  the  

Pres iden t ’s  in ten t i ons?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .   He to ld  me  tha t  the  10 

Pres iden t  was under  p ressure  to  appo in t  and  he  in tended  to  appo in t  –  

to  announce  my appo in tmen t .  

ADV PAUL JOSEPH PRETORIUS SC :   Was  your  appo in tmen t  

subsequen t ly  announced  by  the  Pres ident?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   A l though Mr  Hu l ley  had  

to ld  me  tha t  the  –  the  Pres iden t  was  go ing  to  announce  the  

appo in tment  p robab l y  over  the  weekend or  on  a  Mo nday  I  th ink 

c i r cumstances  –  he  to ld  me  tha t  c i rcumstances  fo rced  h im because  the  

in fo rma t ion  l eaked  f rom the  Pres iden t ’s  o f f i ce  wh ich  then p rec ip i ta ted  

the  Pres iden t  to  make  the  announcemen t  the  nex t  day  wh ich  was 20 

31  August  2013.  

ADV PAUL JOSEPH PRETORIUS  SC:   R igh t .   Do  you  know whe the r  the  

pos i t ion  pr i o r  to  your  appo in tment  o f  Nat i ona l  D i rec to r  o f  Pub l i c  

Prosecut i ons  was  adver t i sed  i n  anyway?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   No  I  do  no t  know.   I  had  
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no t  seen  any  adver t i semen ts  myse l f .  

ADV PAUL JOSEPH PRETORIUS SC :   And apar t  f rom wha t  you  have 

to ld  the  Cha i r  a re  you  aware  o f  any  more  fo rmal  o r  any  o ther  -  fo r  tha t  

ma t te r  –  se lec t ion  process?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   No Cha i r.   I  have no  idea i f  

there  were  o ther  se lec t ion  processes or  whether  the re  were  o ther  

cand ida tes  in te rv iewed bu t  Cha i r  I  th ink  I  mus t  pause  to  men t ion  tha t  

la te r  on  I  d iscove red tha t  Advocate  J iba  as  she was  ac t i ng  she  was 

promised  by  the  then  Min i s te r  o f  Jus t i ce  and  Cons t i tu t iona l  

Deve lopment  –  Min is te r  Je f f  Radebe –  tha t  she was go ing  to  be  10 

appo in ted  on  a  permanent  bas i s .  

ADV PAUL JOSEPH PRETORIUS S C :   Yes .   We  dea l  w i th  tha t  la te r.   

Fo r  the  moment  though  were  you ever  sub jec ted  to  an  i n te rv iew  in  the  

fo rmal  sense  where  you  were  asked  quest i ons  about  your  own  h i s to ry,  

you r  own  qua l i f i ca t ions  you r  p ro fess iona l  h is to ry?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Except  fo r  the  mee t ing?  

ADV PAUL JOSEPH PRETORIUS SC :   Your  a t t i tude?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Excep t  fo r  the  mee t ing  tha t  

we  had  on  the  –  when  I  me t  P res iden t  Zuma,  Mr  Hu l ley  and  

Ms Bon i s i le  Makhene  –  no th ing .  20 

ADV PAUL JOSEPH PRETORIUS SC :   R igh t .   So  there  was  no  

in te rv iew  tha t  one  cou ld  descr ibe  as  a  fo rmal  job  app l i ca t ion  i n te rv iew  

in  re la t ion  to  your  appo in tment?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Un less  the y were  to  

ascr ibe  tha t  mee t ing  as  the  fo rmal  i n te rv iew -  none .  
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ADV PAUL JOSEPH PRETORIUS SC :   Wel l  d i d  i t  have  the  

cha rac ter i s t i cs  to  your  knowledge o f  what  one wou ld  expec t  i n  the  

ord inary  sense  a  job  in te rv iew  to  en ta i l?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Wha t  I  can  –  what  I  can  

say Cha i r  i s  tha t  recen t ly  there  has  been  an –  an  in te rv iew  to  appo in t  

the  d i rec t  –  the  Nat i ona l  D i rec tor  o f  Pub l i c  Prosecut i ons.   I f  tha t  i s  what  

you  mean  tha t  was  no t  done .  

ADV PAUL JOSEPH PRETORIUS SC :   R igh t .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  p rocess  was no t  

done.  10 

ADV PAUL JOSEPH PRETORIUS SC :   Were  you  requ i red  to  f i l l  i n  any 

app l i ca t ion  fo rm se t t ing  ou t  you r  pe rsona l  h is to ry,  your  de ta i l s  and 

s imi la r  ma t te rs?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   No Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   You  d id  however  comple te  a  

secur i t y  c learance  app l i ca t ion?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes I  d i d .   I  comple ted  i t  

on ly  a f te r  I  was appo in ted  and I  was i n  the  o f f i ce .   I  th i nk  i t  was around 

December  2013 .  

ADV PAUL JOSEPH PRETORIUS SC:   D id  you  s ign  any  o ther  document  20 

apar t  f rom your  secur i ty  c l ea rance app l i ca t ion  pr i o r  to  be i ng  employed?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I  wou ld  have  s igned  the  –  

my employment  con t rac t  as  we l l  as  the  oa th  o f  o f f i ce  be fore  Judge –  

Judge  Pres iden t  Mlambo .  

ADV PAUL JOSEPH PRETORIUS SC :   A l r i gh t .  
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CHAIRPERSON :   You –  you  d id  o f  course  as  you  sa id  you  were  asked 

to  fu rn ish  your  CV wh ich  you d id?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   Ja ,  okay.  

ADV PAUL JOSEPH PRETORIUS SC :   You then  wou ld  have  a r r i ved  a t  

the  NPA dur i ng  October.   Is  tha t  cor rec t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  … 

ADV PAUL JOSEPH PRETORIUS SC :   O f  2013?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   That  i s  cor rec t  –  excuse  

me  –  tha t  i s  co r rec t  Cha i r.  10 

ADV PAUL JOSEPH PRETORIUS  SC:   Wha t  d id  you  f ind  on  you r  

a r r i va l?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Cha i r  I  rece ived  a  warm 

we lcome f rom the  personne l  a t  NPA.   A t  one  s tage  the  M in is te r  o f  

Jus t i ce  –  Mr  Radebe  –  a lso  came to  the  Head  Of f i ce  to  in t roduce  me 

and  I  can  say  I  was war mly  rece i ved.  

ADV PAUL JOSEPH PRETORIUS SC :   R igh t .  

CHAIRPERSON :   P r io r  to  your  assumpt ion  o f  du ty  bu t  a f te r  the  

announcemen t  o f  your  appo in tment  had  you been in  touch  w i th  the  

Ac t i ng  Nat i ona l  D i rec tor  o f  Pub l i c  Prosecut ions who  was  ac t ing  be fo re  20 

you  came to  a r range  fo r  what  wou ld  happen when you ar r i ved  or  there  

was no  communica t i on?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Cha i r  there  was no  

communica t ion .   I  d i d  no t  know anyone a t  –  a t  the  –  a t  the  Head Of f i ce  

except  tha t  when I  a r r i ved  there  I  –  iden t i f ied  t he  person  tha t  I  knew  in  
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the  l eadersh ip  as  Advoca te  P inky  Mokga t l a  because  she –  she  a t tended 

–  I  th ink  –  the  un i ve rs i t y  in  KZN –  in  Durban  –  and  she  qua l i f ied  there  

and  she  p rac t i ced  there  as  an  advoca te  and she  was  a l so  my  co l league 

in  the  B lack  Lawyers  Assoc ia t i on .   Tha t  i s  where  I  knew her  f rom.  

CHAIRPERSON :   Okay.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Bu t  to  answer  the  ques t ion  

there  was  a  t ime when the  –  the  CEO at  the  t ime  –  

Advoca te  Karen  Van Rensburg  –  and the  Depu ty  CEO tha t  was  

Ms Bery l  S i su lu  they  phoned  me  and they wan ted  to  come and mee t  

w i th  me  jus t  to  g i ve  me a  b r ie f ing  o f  what  I  wou ld  –  I  shou ld  expec t  10 

when I  ge t  to  the  NPA.   They  came down  to  Durban and  we met  I  

remember  i n  one  o f  the  ho te l s  in  Umhlanga .   Then  as  we  were  i n  the  

mee t ing  I  then  subsequen t ly  ge t  –  rece i ved  a  ca l l  f rom a  pe rson  who  

in t roduced  herse l f  as  Advoca te  J iba  who  was ac t ing  who wanted to  see  

me  as  we l l  and she  then appeared to  be  around Durban.   I  had  to 

has t i l y  go  and mee t  he r.   I  d i d  no t  know how –  whe ther  i t  was a  

co inc idence  tha t  she  knew tha t  they  had  come down  the  CEO and  the  

Deputy  CEO bu t  I  la te r  l ea rn t  tha t  they  –  they  go t  a  h id ing  because  they 

came down to  see  me f rom –  f rom Advoca te  J iba .   We  met  -  when I  me t  

Advoca te  J iba  she was in  the  p resence o f  the  D i rec tor  o f  Pub l i c  20 

Prosecut i ons i n  KZN –  Advoca te  Moipone  Noko –  and  the  gen t leman  

tha t  I  knew ve ry  we l l  f rom  KZN in  Durban who a t  the  t ime  was  

Co lone l  BW Mahlangu  –  Co lone l  Mah langu  –  a t  the  t ime .   We 

exchanged  p leasan t r i es  w i th  h im because  he  i s  a  Mah langu  and  my  la te  

mom’s  surname i s  Mah langu  and  we  used to  ca l l  each o ther  cous ins  
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un t i l  h i s  i nvo lvement  in  a l l  o f  th is  th ing  and wh ich  I  d i d  no t  know then 

we  s topped  hav ing  tha t  re la t ionsh ip .  

ADV PAUL JOSEPH PRETORIUS SC :   You dea l  w i th  some o f  those  

issues i n  due co urse .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   Perhaps we shou ld  take  i t  s tep  

by  s tep .   The  Ac t ing  Nat i ona l  D i rec tor  o f  Pub l i c  Prosecut i ons a t  the  

t ime  o f  your  appo in tmen t  was  Advoca te  J iba?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t .  

ADV PAUL JOSEPH PRETORIUS SC :   Was  the re  any  fo rmal  o r  even  10 

i n fo rmal  hand ing  over  p rocess where  the  two  o f  you  sa t  down  and  

exchanged  de ta i l s  o f  the  s ta te  o f  the  NPA,  the  prosecut i ons  cur ren t  

po l i c i es  and  the  l i ke?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   No Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   D id  you  ins t ruc t  Advoca te  J iba  to  

conduc t  a  fo rmal  hand over  p rocess  w i th  your  appo in tmen t?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   I  d id  Cha i r  and  she d id  no t  

comply.  

CHAIRPERSON :   In  re la t ion  to  the  da te  o f  your  assumpt ion  o f  du ty  

when wou ld  tha t  have been?   In  a  week ’s  t ime  o r  when you asked fo r  20 

her  to  do  a  hand  over  –  a  week ’s  t ime,  two  weeks ’  t ime  or  much  la te r?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Cha i r  I  –  there  were  a  lo t  

o f  th ings  happen ing  Cha i r  be cause when I  –  I  wou ld  th ink  i t  was  around  

December  –  i f  I  am not  mis taken  –  December  2013.  

CHAIRPERSON :   Okay,  thank you .  
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ADV PAUL JOSEPH PRETORIUS SC :   A t  the  t ime  we  know f rom o the r  

ev idence  and  the  Cha i r  w i l l  be  in fo rmed  perhaps  i n  re la t ion  to  these  

ma t te rs  in  more  de ta i l  in  due  cou rse  bu t  we have  heard  tha t  a t  th i s  t ime  

there  were  i nves t iga t ions  be ing  conduc ted  in  regard  to  the  conduc t  o f  

Genera l  Booysen  in  KwaZulu -Na ta l .   What  has  been  ca l led  the  Ca to  

Manor  death  squad i nves t iga t i ons?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   Were  you g iven any in fo rma t ion  

about  those i nves t iga t ions  on  your  assumpt ion  o f  o f f i ce?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   No  Cha i r.   I  was  no t  g i ven  10 

any  i n fo rma t ion .  

ADV PAUL JOSEPH PRETORIUS S C:   How d id  you  l earn  o f  the  

inves t iga t i ons –  i f  a t  a l l?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Apar t  f rom the  fac t  tha t  

coming  f rom Durban  I  knew tha t  the re  was  an  i nves t i ga t ion  wh i ls t  I  was  

s t i l l  i n  p r iva te  p rac t i ce  because  the  ma t te r  was  a t  the  cou r t  tha t  I  

appear  f requen t ly.   Tha t  i s  the  Durban Cour t  bu t  when  I  assumed o f f i ce  

I  d id  no t  know wha t  the  s ta tus  o f  tha t  ma t te r  was  and I  was no t  

in fo rmed abou t  i t .   I  on ly  learn t  about  i t  when I  read  the  newspaper.   I  

canno t  remember  where  I  was coming f rom bu t  I  was  t rave l l ing .   I  was 20 

on  p lane  –  on  the  p lane  read ing  i f  I  remember  a  –  the  Bus iness  Times.   

Then  I  saw tha t  there  was  a  dec i s ion  by  Judge  Gorven  i n  KZN.  

ADV PAUL JOSEPH PRETORIUS SC :   G-O-R-V-E-N.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   G-O-R-V-E-N ,  yes  –  

c r i t i c i s ing  the  manner  i n  wh i ch  Advoca te  J iba  hand led  herse l f  in  the  
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mat te r  bu t  o f  pa r t i cu la r  conce rn  was  a l so  tha t  the  NPA was  appea l ing  

the  dec i s ion  o f  Judge  Gorven.   Then I  became worr i ed  because as  the  

Head o f  the  ins t i tu t ion  and tak ing  i n to  cons idera t i on  the  –  the  

ser i ousness o f  tha t  ma t te r  I  though t  tha t  i t  was approp r ia te  tha t  I  be  

fami l ia r i sed  w i th  wha t  was happen ing .   I  immedia te l y  summoned the  –  I  

th ink  i t  was  Advocate  J iba  –  and  asked  her  to  te l l  me  wha t  was 

happen ing  in  the  ma t te r  and summon the  prosecu t ing  team.   They  came 

ove r  to  my  o f f i ce  in  Pre tor ia  and  we  wen t  th rough  the  ev idence  there  

and  then I  go t  the  impress ion  -  Cha i r  I  th ink  the  ma t te r  –  I  th ink  they 

have  spoken  abou t  the  mat te r  p rev ious ly  bu t  …  10 

CHAIRPERSON :   Yes .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   O f  par t i cu la r  impor tance i s  

tha t  what  I  a lso  found i n  the  ma t te r  i s  tha t  when Advocate  J iba  

au tho r ised the  racke teer ing  cer t i f i ca te  bu t  perhaps I  mus t  exp la in  tha t  

the  racke teer i ng  ce r t i f i ca te  can on ly  be  au thor ised  by  one  person i n  the  

who le  coun t ry  tha t  i s  the  Nat i ona l  D i rec to r  o f  Pub l i c  Prosecu t ions  

h imse l f  o r  herse l f  and  the  Na t iona l  D i rec to r  o f  Pub l i c  Prosecu t ions  

canno t  de legate  tha t  au tho r i t y  to  anyone .  

CHAIRPERSON :   That  i s  i n  te rms  o f  the  Na t iona l  Prosecu t ing  Au tho r i t y  

Ac t?  20 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Hm.  

CHAIRPERSON :   Or  i n  te rms  o f  the  leg is l a t ion  ( in te rvenes)  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   In  te rms o f  the  l eg i s la t ion .  

CHAIRPERSON :   To  –  to  … 

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  
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CHAIRPERSON :   Racketee r ing?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   Yes ,  okay.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   In  te rms  o f  the  leg is la t ion  

to  racketeer i ng .   Then i n  th is  mat te r  wha t  I  found  is  tha t  Advoca te  J iba  

au tho r ised  the  racke teer ing  –  she  s igned the  racke teer i ng  ce r t i f i ca te  

and  au thor i sed the  –  tha t  –  tha t  Genera l  Booysen be  cha rged  w i th  

racke teer i ng  wh ich  was  then  the  sub jec t  mat te r  in  cour t .   Judge  –  

Genera l  Booysen cha l lenged  the  –  cha l l enged  tha t  and  Judge  Gorven  

found  in  h i s  favou r  tha t  the re  was  no  ev idence j u s t i fy ing  the  10 

au tho r isa t i on  o f  the  racke teer ing  cha rges  aga ins t  Genera l  Booysen  bu t  

when I  ques t ioned Advocate  J iba  why she had  to  s ign  tha t  obv ious l y  

bea r ing  in  mind tha t  she  was  exerc i s ing  her  au tho r i t y  a t  the  t ime  before  

I  –  I  came there .   Her  –  her  response was  tha t  she re l ied  –  i f  I  quote  

her  she  sa id  –  I  re l ied  on  the se  so  ca l led  exper ts  –  racketee r ing  

exper ts  and  then  I  po in ted  ou t  to  he r  tha t  i t  i s  …  

CHAIRPERSON :   Was she po in t ing  to  ce r ta in  spec i f i c  peop le  as  

exper ts?  

MR MXOLIS I  SANDILE  OLIVER NXASA NA:   Yes.   She po in ted  a t  

peop le  –  the  p rosecu t ion  team who were  p resen t .  20 

CHAIRPERSON :   Yes ,  okay.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Then  I  sa id  to  her  perhaps  

i t  wou ld  have  been bet te r .   I  d id  no t  expect  –  I  wou ld  no t  have  expec ted 

her  to  go  th rough  the  –  the  bund les  and  bund les  –  i n  fac t  i t  was  the  

boxes o f  ev idence  but  i f  I  we re  her  I  sa id  I  wou ld  have  asked them to  
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po in t  me  to  the  re levan t  ev idence  tha t  po in ts  to  racketee r ing  –  to  the  

re levant  ev idence tha t  imp l ica tes  Genera l  Booysen  and to  my  su rpr i s e  

wha t  they  then  produced  …  

CHAIRPERSON :   I  am sor ry.   When you say  she  sa id  she  re l ied  on  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   The  so  ca l led  . . .  

CHAIRPERSON :   The persons tha t  she re fe r red  to  as  exper ts  in  

racke teer i ng .  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes .  

CHAIRPERSON :   Was she say ing  tha t  i n  re la t i on  to  conc lud ing  whe ther  

o r  no t  a  racke teer ing  charge  shou ld  be  one  o f  the  cha rges  aga ins t  10 

Genera l  Booysen?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t .  

CHAIRPERSON :   So  she  was  say ing  as  to  whe ther  the re  was enough 

ev idence  o r  no t  to  j us t i f y  …  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Her  … 

CHAIRPERSON :   A charge  o f  racke tee r ing  she  had  re l ied  on  them?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  i s  cor rec t .  

CHAIRPERSON :   Tha t  was  your  unders tand ing  ( i n te rven es)?  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Tha t  was  my  

unders tand ing  Cha i r.  20 

CHAIRPERSON :   Yes ,  okay.  

MR MXOLIS I  SANDILE  OLIVER NXASANA :   Yes.   Then  Cha i r  I  th ink  i t  

i s  –  i t  i s  on  record  tha t  what  was  there  in  the  –  in  the  f i le  –  in  the  

docket  was  a  –  a  mere  uns igned  s ta tement  no t  commiss ioned  f rom one  

w i tness  who  le f t  the  coun t ry  as  in  Greece  –  he  i s  i n  Greece  -  and  a lso  
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the  o the r  s ta temen ts  were  s ta tements  o f  –  were  hearsay s ta temen ts  

wh ich  were  no t  on ly  hea rsay  bu t  tw ice  removed  hearsay  s ta temen ts  and  

Your  Worsh ip  my fee l ing  was  tha t  there  i s  no  way  I  then  took  them 

through  and I  exp la ined to  them,  I  conv inced them tha t  there  i s  no  way  

tha t  you  wou ld  succeed i n  appea l ing  the  dec i s ion  o f  Judge  Gorvan and  

I  then i ns t ruc ted  them to  w i thdraw the  no t ice  o f  appea l  wh i ch ,  they  then  

d id .  

CHAIRPERSON :   You made  a  comment  ear l ie r  on  abou t  who has  power  

to  au thor i se  or  s ign  racke teer i ng  ce r t i f i ca te  o r  au thor i se  tha t  a  pe rson 

be  charged  w i th  racke teer ing  and as  I  unders tand  you r  ev idence you 10 

were say ing  tha t  i t ’s  on ly  th e  Nat i ona l  D i rec to r  o f  Pub l i c  Prosecu t ions ,  

in  the  who le  coun t ry  who can  au tho r ise  tha t  a  pe rson  be  cha rged  w i th  

racke teer i ng ,  i s  tha t  cor rec t?  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Tha t ’s  cor rec t  Cha i r.  

CHAIRPERSON :    And  to  show tha t  au thor i sa t ion  he  or  she  s igns  a  

cer ta in  cer t i f i ca te ,  i s  tha t  cor rec t?  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Tha t  i s  cor rec t  Cha i r.  

CHAIRPERSON :    Now I  though t  the re  was a  po in t  you  wan ted  to  make  

about  tha t ,  I  assume tha t  Ms J iba  had  s igned  tha t  ce r t i f i ca te  i f  she  d id  

s ign  i t  a t  a  t ime  when  she  was  ac t i ng  Na t iona l  D i rec tor  o f  Pub l i c  20 

Prosecut i ons?   

MR MXOLIS I  SANDILE OLIVER NX ASANA :      That  i s  co r rec t  and  

because  o f  –  because  she  was ac t ing  Nat iona l  D i rec to r,  she  had  the  

power.  

CHAIRPERSON :    She had  the  power.  
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MR MXOLIS I  S ANDILE OLIVER NXAS ANA :      She  had the  power  to  

s ign .  

CHAIRPERSON :    So  the re  i s  no  i ssue  abou t  tha t?  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :      The i ssue  is  tha t ,  Cha i r,   

the  po in t  I ’m  mak ing  is ,  be fo re  she  s igned the  racketee r ing  cer t i f i ca te  

she  had  to  sa t i s fy  he rse l f  tha t  there  was  ev idence  to  j us t i f y  her  to  s i gn  

the  racke teer ing  cer t i f i ca te  and  I  found  her  response  to  my  ques t i on ,  

rea l l y  puzz l ing  tha t  she  cou ld  on l y  re ly  to  the  –  she  cou ld  on ly  re l y  

upon  wha t  she  has  been  –  she  was  to ld  by  the  so -ca l led  exper ts ,  the  

prosecu to rs  who  were  l ead ing  the  mat te r  because  –  I  th ink  tha t  was  the  10 

reason why  the  leg i s l a tu re  made tha t  p rov is ion  tha t  i t  mus t  on l y  be  the  

Na t iona l  D i rec to r  o f  Pub l i c  Prosecu t ions,  tha t  i s  the  –  the  Na t iona l  

D i rec tor  o f  Pub l i c  P rosecu t ions  i s  g i ven  the  respons ib i l i ty  to  sa t i s fy  

h imse l f  o r  herse l f  tha t  because  o f  the  –  o f  the  consequences  f l ow ing  

f rom be ing  charged w i th  racke teer ing .  

CHAIRPERSON :    Wi th  racke teer i ng .  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Yes .  

CHAIRPERSON :    So  pa r t  o f  the  po in t  you  are  mak ing  is ,  there  must  be  

a  reason why  the  leg is la t ion  sa id  on l y  one person i n  the  who le  coun t ry  

can  make the  dec i s ion  whe the r  a  person  shou ld  be  charged w i th  20 

racke teer i ng .    

MR MXOLIS I  SANDILE OLIVER NXASANA :      Tha t  i s  cor rec t .  

CHAIRPERSON :    And  tha t  mus t  be  because  o f  the  se r iousness  o f  the  

cha rge o f  racketeer i ng  and  i ts  consequences  on  a  pe rson .  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Yes .  
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CHAIRPERSON :    And tha t  a l though  any  p rosecu tor  and  any  D i rec tor  o f  

Pub l i c  Prosecu t ions  shou ld  sa t i s fy  th emse lves or  h imse l f  o r  herse l f  

be fore  dec id ing  on  any  cha rge  aga ins t  anybody.   Th i s  one i s  

par t i cu la r ly  ser i ous…( in tervent i on ) .  

MR MXOLIS I  SANDILE OLIVER NXASANA :      I t ’s  very  ser ious yes.  

CHAIRPERSON :    And the  NDPP mus t  take  care  to  sa t i s fy  h imse l f  tha t  

there  i s  –  o r  herse l f  tha t  there  i s  p roper  and  su f f i c ien t  ev idence  before  

au tho r is i ng  i t ,  tha t ’s  par t  o f  the  po in t  you are  mak ing .  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :      Tha t ’s  the  po in t  I ’m 

mak ing  Cha i r.  10 

CHAIRPERSON :    Okay  thank  you .  

ADV PAUL JOSEPH PRE TORIUS SC:    You men t ioned to  the  Cha i r,  Mr  

Nxasana  tha t  du r ing  the  cou rse  o f  the  conve rsa t ion  w i th  Advoca te  J iba  

you  sugges ted  tha t  she  migh t  have  cons idered  ac tua l l y  examin ing  the  

ev idence  and  ask ing  the  prosecu tors  to  po in t  ou t  the  ev idence  to  he r  on  

wh ich  she  based  her  dec i s ion .  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :    Wha t  –  do  you  reca l l  her  

response to  tha t  in te rven t i on  by  yourse l f?  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :      Cha i r  her  response was  20 

tha t  she re l i ed  on  the  –  even i f  I  quo te  her  ve rba t im,  she sa id ,  “ I  re l i ed  

on  these  so -ca l l ed  exper ts  -   racke teer i ng  exper ts ” .   

CHAIRPERSON :    I  unders tand you  to  say  the  persons  to  whom she  

re fe r red  as  exper ts  were  in  the  same room, i n  the  mee t ing .  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Tha t  i s  cor rec t .    
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CHAIRPERSON :    Wha t  was  the i r  response  when she  sa id  tha t ,  d id  

they  say  any th ing  abou t  whethe r  there  was ev idence  o r  were  they  

conced ing  tha t  there  wasn ’ t  ev idence?  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :      Cha i r  the  team as  fa r  as  

I  can  reca l l ,  the  team appeared  to  be  d iv ided on  the  issue bu t  they  

were  o f  the  op in ion ,  I  don ’ t  know,  because  they  were  qu ie t ,  they  d id  no t  

respond  to  when  she  sa id  she re l ied  on  what  they  had  to ld  her.  

CHAIRPERSON :    Yes.  

MR MXOLIS I  S ANDILE OLIVER NXAS ANA :      Bu t  then  we  wen t  

th rough  the  ma t te r  and  I  made  i t  c l ear  –  i t  became ve ry  c lear  tha t  there  10 

was no  ev idence  be fore  in  the  docke t  to  j us t i fy  the  racke teer ing ,  in  

fac t ,  Cha i r,  I  wen t  as  fa r  as  to   -  i f  I  may  be  a l lowed  th is  l a t i tude,  I  wen t  

as  fa r  as  to  adv ise  them tha t ,  you  see  I  come f rom Durban  and mos t  o f  

the  –  and  some o f  the  v ic t ims  o f  the  so -ca l led  Ca to  Manor  death  squad 

were  peop le  tha t  I  knew persona l l y,  I  even to ld  them a t  tha t  mee t ing  

and  I  to ld  the m tha t  perhaps  I  was  t r y i ng  to  d i sp lay  any  fee l i ng  tha t  I  

migh t  be  tak ing  s ides ,  I  wan ted  to  d i sp lay  to  them tha t  i f  the re  was  any  

person  tha t  i s  rea l l y  very  c lose  to  wha t  i s  happen ing  i n  KZN,  i t ’ s  myse l f  

o ther  than  them because  even  the  peop le  who  d ied  under  the  so -ca l led  

–  the  a l leged death  squad,  a re  the  peop le  tha t  I  knew and  I  coun ted  to  20 

them,  the  names  o f  those  peop le  tha t  I  knew very  we l l .   I  was t r y ing  to  

conv ince  them and  I  sa id  to  them,  you  see  I  unders tand  tha t  you 

mus tn ’ t  be  ca r r ied  away by  th i s  racketeer ing  cha rges ,  yo u may a lso  

cons ider  the  pred i ca te  cha rges ,  p red ica te  o f fences ,  murder,  accesso ry  

to  murde r,  consp i racy  to  murder  i f  there  i s  any  bu t  rea l l y  i n  the  docke t  
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there  i s  none  –  there  i s  no  ev idence  o f  racke teer i ng  aga ins t  Genera l  

Booysen  and  i f  the  docke t  s t i l l  r emains  the  same as  I  l e f t  i t ,  my  v iew  i s  

s t i l l  the  same.  

CHAIRPERSON :    Thank  you.  

ADV PAUL JOSEPH PRETORIUS SC :    R igh t .   So  in  summary  you 

learn t  f rom sou rces  o ther  than sources i n  the  NPA tha t  Judge Govern  

had  i ssued  a  j udgmen t  i n  wh i ch  he  was  c r i t i ca l  o f  the  NPA s tance  in  

re la t ion  to  charges  aga ins t  Genera l  Booysen .  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :      I  read  f rom the  

newspapers .  10 

ADV PAUL JOSEPH PRETORIUS SC :    You read f rom the  newspaper?  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Yes .  

ADV PAUL JOSEPH PR ETORIUS S C:    You  then  ins t i tu ted  you r  own  

inqu i r ies  w i th in  the  o f f i ce  as  D i rec to r  o f  Nat iona l  Pub l i c  Prosecut ions.  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :    You  ca l led  Advoca te  J iba  who 

had  s igned  the  ra cke teer ing  ce r t i f i ca te  to  accoun t  bas ica l l y.  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :    You sugges ted  to  he r  tha t  i t  

wou ld  have  been appropr i a te  fo r  her  to  sa t i s fy  he rse l f  d i rec t l y  by  20 

re fe rence  to  w i tness  s ta tements  and  o ther  ev idence  tha t  there  was  

indeed  a  bas i s  fo r  i ssu ing  the  cer t i f i ca te .  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :    You  then  unders tood  f rom her  

responses  tha t  she hadn ’ t  had  d i rec t  access o r  requ i red  d i rec t  access  
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to  ev idence  but  had  ra ther  re l ied  on  the  op in ions  o f  o thers .  

MR MXOLIS I  SANDILE OLIVER NX ASANA :      That  i s  abso lu te l y  

cor rec t .  

ADV PAUL JOSEPH PRETORIUS SC :    You  then conduc ted  the  

exe rc i se  yourse l f .  

MR MXOLIS I  SANDILE OLIVER NX ASANA :     That  i s  co r rec t  s i r.   

ADV PAUL JOSEPH PRETORIUS SC :    And  you  came to  a  d i f fe ren t  

conc lus ion .  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Tha t  i s  so  s i r.  

CHAIRPERSON :    You see some o f  the  w i tnesses who  have come 10 

be fore  me have sugges ted  tha t  wha t  has  happened  in  some o f  the  

cases i s  tha t  peop le  who  were  f igh t i ng  cor rup t ion  were  be ing  cha rged 

by  the  NPA wi th  var i ous  c r imes i n  c i r cumstances where  the re  was no  

ev idence  to  suppor t  those  c r imes.   The  sugges t ion  be ing  tha t  they  are  

be ing  the  dec is i ons to  ch a rge ce r ta in  peop le  may  have been  i n f luenced 

by  reasons o the r  than leg i t imate  l ega l  reasons .   Now I  have to  ask  you  

th i s  ques t ion ,  were  you  -  d id  the  persons tha t  Ms  J iba  re fe r red  to  as  

exper ts  in  racke teer i ng ,  d id  they  a t  any  s tage say to  you ,  here  a re  

cer ta in  documen ts  wh ich  suppor ted  ou r  op in ion  tha t  Genera l  Booysen 

shou ld  be  charged,  e i ther  on  tha t  day  a t  th a t  mee t i ng  or  a t  any  s tage  20 

af te rwards ,  d id  they  eve r  say  to  you ,  no ,  no ,  no  our  dec is ion  or  

recommendat i on  to  the  ac t ing  NDPP was  jus t i f i ed  because  o f  th i s  and 

tha t  and  tha t  and  tha t?  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Cha i r  I  d i d  ask  them to  

produce  a t  leas t  ev idence  –  a t  leas t  pr ima  fac ie  ev idence  aga ins t  
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Genera l  Booysen  but  they  then  re fe r red  to  the  s ta temen t  o f  –  I  don ’ t  

know i f  I  may  men t ion  the  w i tness  by  name?  

CHAIRPERSON :    I  th ink  you may,  I  th ink  we  may have  been to ld .    

MR MXOLIS I  SANDILE OLIVER NXASANA :      Yes .  

CHAIRPERSON :    I  th ink  we  have been  to ld  yes.  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :      They  then p roduced  the  

s ta tement  o f  a  Mr  Dan ikus he  was  a  Greek na t iona l ,  i t  was  an  uns igned 

s ta tement .  

ADV PAUL JOSEPH PRETORIUS SC :    Won ’ t  you  spe l l  tha t  name 

p lease?  10 

MR MXOLIS I  SANDILE OLIVER NX ASANA :      I t ’ s  D -A-N- I -K -U-S ,  

Dan ikus ,  Cha i r  tha t  was an  uns igned s ta temen t ,  then  when  I  asked fo r  

any  o ther  s ta tement  imp l i ca t ing  Genera l  Booysen  they  then  produced  a  

s ta tement ,  I  cannot  remember  the  name but  I  w i l l  t r y  to  reco l l ec t  i t  was  

a  pe rson  who  apparen t ly  was  a  secur i ty  guard  fo r  a  Stanger  Tax i  

Assoc ia t i on  who ,  in  h is  s ta tement ,  was  a l leg ing  t ha t  a  Mr  Mhlongo  who  

was  a  member  o f  the  execu t ive  commi t tee  o f  Stanger  Tax i  Assoc ia t ion  

was –  had  co l lec ted  mon ies  f rom the  Assoc ia t i on  and  to ld  the  

Assoc ia t i on  i n  th i s  secur i t y  gua rd ’s  p resence  tha t ,  tha t  money was 

requ i red  by  the  Genera l  and  tha t  he  wa s  p resen t  when  Mhlongo  and the  20 

Chai rpe rson  a t  the  t ime  was Mr  Zond i  o f  the  Stanger  Tax i  Assoc ia t ion  

wen t  to  mee t  w i th  the  Genera l  a t  the  ga teway.   Cha i r  tha t  i s  the  

Genera l  i t  doesn ’ t  even  descr i be  tha t  i t  was Genera l  Booysen,  tha t  i s  

the  prob lem but  he  do esn ’ t  say  tha t  he  overheard  the  conve rsa t ion  

be tween  even  tha t  Genera l  and  Mhlongo,  tha t  was  the  on ly  ev idence  
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tha t  they  sa id  tha t  i t  imp l i ca ted  Genera l  Booysen.  

CHAIRPERSON :    So  th i s  pe rson  who had s igned th i s  s ta temen t ,  you  

say he  was  a  secur i t y  guard  s imp ly  sa id ,  he  was present  when 

somebody  co l l ec ted  money  and  sa id  i t  was  fo r  a  ce r ta in  Genera l  o r  the  

Genera l…( in te rven t ion) .  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Wan ted  the  money.  

CHAIRPERSON :    Wan ted  the  money  yes -  wan ted by  the  Genera l .  

MR MXOLIS I  SA NDILE OLIVER NXASANA :      Yes .  

CHAIRPERSON :    He d id  no t  men t ion  who the  Genera l  was i s  

tha t…( in te rven t ion) .  10 

MR MXOLIS I  SANDILE OLIVER NXASANA :      No.  

CHAIRPERSON :    Yes and tha t  he  was  presen t  a lso  –  o r  tha t  the  

Cha i rpe rson  o f  the  Tax i  Assoc ia t i on  took i t  to  . . .  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :      To  mee t  w i th  the  

Genera l .  

CHAIRPERSON :    To  mee t  w i th  the  Genera l .  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Yes .  

CHAIRPERSON :    And  tha t  he  was  p resen t  when  he  me t  w i th  the  

Genera l  o r  tha t  d idn ’ t  come out  c lea r ly?  

MR MXOLIS I  SANDILE OLIVER NXASANA :      I t  d idn ’ t  come ou t  c lear  20 

bu t  I  th ink  he  was  in  the  veh ic l e  as  the  V IP p ro tec t ion .  

CHAIRPERSON :    Yes bu t  a l so  he  d idn ’ t  say  who  the  Genera l  was?  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Yes .  

CHAIRPERSON :    Are  those  the  on l y  two  documents  they  produced?  

MR MXOLIS I  SANDILE OLIVER NXASANA :      A t  the  t ime yes .  
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CHAIRPERSON :    And they  d id  tha t  i n  tha t  meet i ng?  

MR MXOLIS I  SANDILE OLIVER NXASANA :      In  tha t  mee t ing .  

CHAIRPERSON :    In  Ms J iba ’s  p resence?  

MR MXOLIS I  SANDIL E OLIVER NXASANA :      In  Ms  J iba ’s  p resence .  

CHAIRPERSON :    And  Ms  J iba  d idn ’ t  po in t  to  anyth ing  e l se  she  migh t  

have  been  to ld  o r  shown  in  regard  to  wha t  ev idence there  was .  

MR MXOLIS I  SANDILE OLIVER NXASANA :      No.  

CHAIRPERSON:     Okay  thank  you .      

MR MXOLIS I  SANDILE OLIVER NXASANA :    Pe rhaps  Cha i r,  tha t  i s  why 

i f  I  fo l low the  mat te r,  I  th i nk  when  i t  came before  you ,  i f  I ’m no t  10 

mistaken ,  I  th i nk  tha t  i s  why  then subsequen t l y  I  heard  tha t  Advocate  

Shaun Abrahams re - i ns ta ted  the  cha rges ,  bu t  I  unders tand tha t  peop le  

were  sent  to  Greece  to  ob ta in  a  s ta temen t ,  aga in  I ’m to ld  tha t ,  tha t  

s ta tement  i s  wr i t ten  i n  Greece and i t  was  t rans la ted  by  someone here .  

CHAIRPERSON :    No  I  th i nk  i t ’s  impor tan t  tha t ,  wh i l e  you are  here ,  we  

ge t  as  much  ev idence as  you  have  to  i nqu i re  in to  these th ings –  these  

ma t te rs  because  i t ’s  qu i te  a  se r ious  sugges t ion  or  a l lega t ion  when  i t  i s  

sa id  tha t  the  NPA or  cer ta in  peop le  w i th in  the  NPA abused the i r  powers  

to  cha rge  peop le  who shou ld  –  aga ins t  whom there  was  no  ev idence  

and  tha t  the y  were  mo t i va ted  by  cer ta in  i l l eg i t ima te  cons idera t i ons  20 

because  i f  there  i s  no  ev idence  to  suppor t  those  a l lega t ions  aga ins t  

those  peop le  o r  aga ins t  the  NPA then  le t  us  know bu t  i f  there  i s  

ev idence  then  l e t  us  know,  the  na t ion  deserves  to  know exac t ly  wha t  

the  pos i t ion  i s  because  the  NPA i s  a  ve ry  impor tan t  i ns t i tu t i on  in  the 

coun t ry  and  i n  the  f igh t  aga ins t  c r ime  and the  na t i on  needs  to  know 
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exac t ly  wha t  the  pos i t ion  i s  and  i f  the re  are  peop le  who  d id  tha t ,  we 

mus t  know i f  the re  i s  ev idence tha t  shows  tha t  tha t ’ s  wha t  they  d id  and 

they  w i l l  come be fore  the  Commiss ion ,  pu t  the i r  s ide  o f  the  s to ry  and  

the  Commiss ion  w i l l  make  dec is i ons and f ind ings  in  due course  and  i t  

was  impor tan t  tha t  somebody  l i ke  you  comes  be fore  the  Commiss ion  

because  you  were  –  fo r  a  ce r ta in  per i od  o f  t ime  occupy ing  th is  very  

impor tan t  pos i t ion  o f  NDPP and  you  l e f t  under  ce r ta in  c i r cumstances 

and  in  the  pub l i c  domain  there  a re  a l l  k i nds  o f  th ings tha t  a re  sa id  bu t  

a lso  the re  are  j udgemen t ,  Cour t  judgemen ts  tha t  I  have  dea l t  w i th  

there .   I t ’s  impor tan t  tha t  somebody l i ke  you comes and  te l l s  the  10 

Commiss ion  exact l y  wha t  you  know and  wha t  happened  wh i le  you  were  

NDPP so tha t  the  Commiss ion  can  have  as  fu l l  a  p ic tu re  as  poss ib le  

be fore ,  in  due  course ,  i t  makes f i nd ings .  

MR MXOLIS I  SANDILE OL IVER NX ASANA :      Yes  I  apprec ia te  tha t .   

S i r  –  Cha i r  can  I  make  a lso  th is  observa t ion  because  –  so  tha t  my 

ev idence  here  i s  no t  taken ou t  o f  contex t .  

CHAIRPERSON :    Yes.  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :      I  haven ’ t  sugges ted  tha t  

there  was no  ev idence  a t  a l l  aga ins t  Genera l  Booysen ’s  co -accused .  

CHAIRPERSON :    Yes,  yes .  20 

MR MXOLIS I  SANDILE OLIVER NXAS ANA :      That  –  jus t  to  make  tha t  

one  very  c l ea r.  

CHAIRPERSON :    Yes,  yes .  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Yes 

because…( in te rven t i on) .  
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CHAIRPERSON :    Bu t  you  are  say ing  w i th  regard  to  the…( in te rven t ion ) .  

MR MXOLIS I  SANDILE OLIVER NX AS ANA :    To  the  racke teer ing  

cha rge aga ins t  Booysen ,   

CHAIRPERSON :    Racketee r ing  cha rge.  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Cha i r  there  was  no t  a  

shred  o f  ev idence .    

CHAIRPERSON :    Yes.   A re  you  say ing  any th ing  in  regard  to  any  o the r  

cha rges  I  can ’ t  remember  whether  tha t  was the  on l y  charge  he  was 

fac ing ,  a re  you  say ing  anyth ing  abou t  any o the r  cha rges he  may have  

been fac ing  o ther  than the  racke teer ing  charge,  I  jus t  can ’ t  remember  i f  10 

i t  was  jus t  racke teer i ng  charges.  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Because i n  the  main  

Cha i r,  pe rhaps j us t  to  unpack  th is  ma t te r  Cha i r,  you  know I  even  

sugges ted  Cha i r  tha t  i f  I  w as  prosecu t ing  tha t  mat te r  o r  d i rec t ing  tha t  

ma t te r  I  was go ing  to  –  I  sa id  to  them,  you cou ld  have  approached one 

o f  the  co -accused  and  tu rn  h im a  204  w i tness  because  most  o f  the  

ev idence  I  sa id  to  them,  you  know,  I ’m  based  i n  Durban  and  come f rom 

Durban  and  a l l  tha t  you  are  te l l ing  me  here  i s  wha t  i s  in  th e  pub l i c  

domain  in  Durban .   We  hear  a  l o t  o f  th i ngs  abou t  Ca to  Manor  a t  the  

t ime  and  I  to ld  them tha t  we wou ld  hear  tha t  when  the  members  o f  the  20 

Cato  Manor  Un i t  had  k i l led  a  pe rson ,  they  wou ld  p lan t  a  f i rearm and 

then Genera l  Booysen wou ld  come and take  ov er  the  scene ,  so  to  say.   

Those  were  the  a l l ega t ions  bu t  then I  sa id  to  them,  these  are  j us t  

a l legat i ons and  w i thou t  the  ev idence  in  the  docket  you canno t  

p rosecu te  because  we  don ’ t  p rosecute  w i th  emot ions  and  I  te l l  you  th is  
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i s  wha t  I  wou ld  a l so  hea r  abou t  the  Ca to  Manor  Un i t  and  Cha i r,  there  

was a lso  ev idence  a l so ,  in  the  –  there  were  a l lega t ions ,  no t  ev idence  i n  

the  docke t  tha t  one member  o f  the  Ca to  Manor  Un i t  sho t  and  k i l led  a  

teenager  a t ,  I  th ink ,  Empangen i  ( ind i s t inc t )  when  they  were  look ing  fo r  

a  suspect ,  I  don ’ t  know whe ther  the  suspec t  was  re la ted  to  th is  young 

man bu t  I  th i nk  they reck less ly  opened  f i re  and  k i l l ed  an  innocent  

young  man .   Tha t ’s  a  s imp le  i nvest i ga t ion ,  I ’ ve  neve r  been an  

inves t iga tor  i n  my  l i fe  bu t ,  I  mean you  can  take  –  co l lec t  e v idence ,  

ma tch  car t r idges ,  spen t  car t r i dges ,  take  the  f i rearms  fo r  ba l l i s t i c  

examina t ion  pu rposes  and  l ink  the  person or  even  use  the  adop t ion  o f  10 

common purpose  to  cha rge  whoever,  tha t  i s  why  I  po in ted  ou t   to  them 

tha t  they  mus tn ’ t  ge t  car r ied  away  by  th i s  racke teer ing  charge bu t  o f  

par t i cu la r  impor tance  wh ich  I  b rough t  to  the i r  a t ten t ion  tha t ,  i f  you  wan t  

to  charge  a  pe rson  w i th  racke teer ing  you  have  to  p rove  tha t  there  has  

been a  pa t te rn  and th is  pa t te rn  has  been  con t i nuous l y  happen ing  fo r   a  

par t i cu la r  per i od  and  I  sa id ,  i f  they  want  to  a l lege  tha t  Cato  Manor  as  

the  un i t  wh i ch  was  based in  Ca to  Manor,  Cha i r  knows where  Cato  

Manor  i s ,  in  Durban ,  and  my  d i f f i cu l t y  was  tha t  a t  the  t ime Genera l  

Booysen was no t  even a  member  o f  tha t  un i t  because he was the  he ad  

o f  the  Hawks in  Durban based a t  the  now ca l led  Servamus  bu i ld ing  in  20 

Durban and  then  to  a l lege tha t  he  was  manag ing  the  en terp r ise  when  

he  was  based  the re ,  they  were  no t  go ing  to  succeed.  

CHAIRPERSON :    Okay  thank  you .  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Thank  you .  

ADV PAUL JOSEPH PRETORIUS SC :    Jus t  to  exp la in  the  re fe rence 
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you  made  to  Sect i on  204 ,  Sect i on  204  is  a  Sec t ion  o f  the  Cr imina l  

Procedure  Act ,  I  unders tand,  tha t  i s  used to  enab le  a  co -accused  to  

ass is t  the  prosecu t i on  and  perhaps rece ive  in demni ty  in  the  Cour t ’s  

d iscre t ion  as  a  resu l t .  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :    And  tha t ’s  wha t  you  were  

re fe r r ing  to .  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :      Tha t  i s  what  I  was  

re fe r r ing  to .  

ADV PAUL JOSEPH PRETORIUS SC :    Ear l ie r  as  hav ing  been as  s tep  10 

tha t  cou ld  and pe rhaps  shou ld  have been  taken.  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :      That  i s  cor rec t  Cha i r  

tha t  i s  wha t  I  was sugges t ing .  

ADV PAUL JOSEPH PRETORIUS SC :    The  t ime  a t  wh ich  you  took  

o f f i ce ,  Oc tobe r  2013  was  a  t ime when the  fo rmer  Pres iden t  Zuma was  

s t i l l  be ing  inves t iga ted ,  i s  tha t  cor rec t?  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Tha t  i s  cor rec t  Cha i r  

ADV PAUL JOSEPH PRETORIUS S C :    Were  you  b r ie fed  on  the  s ta tus  

o f  tha t  invest i ga t ion ?  

MR MXOLIS I  SANDILE OLIVER NX ASANA :      Not  a t  a l l  Cha i r,  i n  fac t  20 

Chai r  I ’ ve  never  even  touched  the  docke t  re la t ing  to  the  fo rmer  

Pres iden t  Jacob  Zuma.   I  unders tand tha t  the  docke t  was  s t i l l  i n  the  

possess ion  o f  Advocate  J iba  and Mr  Ho fmeyr,  i f  I ’m  not  m is taken .  

ADV PAUL JOSEPH PRETORIUS SC :    A l r igh t .  

CHAIRPERSON :      Was  –  i s  i t  cor rec t  tha t  the  invest i ga t ion  was s t i l l  
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go ing  on  a t  tha t  t ime  because  remember  in  2009 charges  were  

w i thdrawn,  d id  the  inves t iga t ion  con t inue  a f te r  they had been  

w i thdrawn?  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :      Cha i r  my  response fo r  

the  ques t ion  o f  the  inves t iga t i on ,  I  unders tand  qu i te  c lea r ly  tha t  the  

inves t iga t i ons had ceased to  –  by  then  bu t  I  unders tand  tha t  the  ma t te r  

was p re t t y  much ve ry  a l i ve  because there  were  cha l l enge s  a t  the  t ime .   

Then  my  response  i s  in  regard  to  tha t ,  tha t  there  were  peop le  s t i l l  

cha l l eng ing  the  dec is ion  to  w i thdraw cha rges  aga ins t  the  fo rmer  

Pres iden t  Jacob  Zuma.  10 

CHAIRPERSON :    Okay.   So  in  o ther  words  you  a re  no t  necessar i l y  

say ing  there  were  inve st i ga to rs  who  were  s t i l l  con t inu ing  to  

inves t iga te…( in tervent ion) .  

MR MXOLIS I  SANDILE OLIVER NXASANA :      No,  no .  

CHAIRPERSON :    That  you  do  no t  know?  

MR MXOLIS I  SANDILE OLIVER NXASANA :      No I ’m  not  –  I  don ’ t  know 

Cha i r.  

CHAIRPERSON :    Ja .    

MR MXOLIS I  S ANDILE OLIVER NXASANA :      Yes .    

CHAIRPERSON :    You s imp ly  know tha t  the  mat te r…( in te rvent i on) .  20 

MR MXOLIS I  SANDILE OLIVER NX ASANA :      There  were  Cour t  

cha l l enges.  

CHAIRPERSON :    There  were  Cour t  cha l l enges  re la t ing  to  the  dropp ing  

o f  the  cha rges .  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Tha t  i s  cor rec t  Cha i r.  
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CHAIRPERSON :    Okay.  

ADV PAUL JOSEPH PRETORIUS SC :    Yes perhaps  my ques t ion  shou ld  

have  been  re -phrased  to  more  accu ra te ly  re f l ec t  wha t  you say  in  

paragraph  29  Mr  Nxasana  whe re  you say you  were  no t  b r ie fed  on  the  

s ta tus  o f  the  invest iga t i on  ra the r  than  on  whe the r  the  invest i ga t ion  

i tse l f  was cont i nu ing .  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Tha t  i s  cor rec t .    

ADV PAUL JOSEPH PRETORIUS SC :    A l r igh t  i f  we  can move  on  then 

p lease  to  the  even ts  lead ing  up  to  your  own  suspens ion .   Du r ing  your  

f i r s t  yea r  i n  o f f i ce ,  i t  was  no t  much  more  than a  f i r s t  year  in  o f f i ce ,  bu t  10 

dur ing  tha t  yea r,  d id  you  lea rn  any th ing  abou t  the  a t t i tude  towards  you  

and the  conduc t  towards  you on  the  par t  o f  Advocates  J ib a  and  Mgwebi ,  

tha t ’s  Lau rence  Mgwebi  and Nomgcobo J iba?  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Yes Cha i r,  Cha i r  as  I  

po in ted  ou t  tha t  I  was appo in ted  on  the  31 s t  o f  Augus t  2013 w i th  e f fec t  

f rom the  1 s t  o f  October  2013.   In  a  sense  i t  means tha t  I  had th is  who le  

mon th  o f  Sep tember  s t i l l  i n  Durban  to  wrap up  be fore  I  took  o f f i ce .   

Cha i r  I  s ta r ted  to  l earn  tha t  du r ing  tha t  per i od  o f  Sep tember,  because 

the  announcemen t  was  made  by  the  Pres iden t  tha t ,  the re  were  peop le  

tha t  were  runn ing  around,  d r iv i ng  a round  in  the  townsh ip  w here  I  g rew  20 

up f rom tha t  i s  Umlaz i  in  my area and  tha t  these peop le ,  many peop le  

were  s topp ing  peop le ,  ask ing  them abou t  me ,  abou t  my  h is to ry  

espec ia l l y  abou t  my  invo l vemen t  in  a  ma t te r  tha t  was  pub l i c ised  o f  

murder  a round  1985 .   I t  d idn ’ t  puzz le  me  a t  f i r s t  because  I  though t  tha t  

i t  was  par t  o f  the  ve t t i ng  p rocess bu t  th i s  th ing  ga ined  i ts  momentum 
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un t i l  I  go t  to  the  o f f i ce .   I  then  learn t  tha t  the re  were  members  w i th in  

NPA who were  ve ry  much  respons ib le  a lso  fo r  tha t .   I  then subsequent l y  

rece ived  unso l i c i ted  s ta tement  i n  the  fo rm o f  an  a f f i dav i t  f rom one  

member  o f  the  NPA by the  name o f  Ter rence Jouber t  w ho was ,  a t  the  

t ime ,  I  don ’ t  know i f  he  s t i l l  i s  a  r i sk  spec ia l i s t  a t  NPA he was based i n  

Durban.   He sen t  me  an  emai l  and  in  the  emai l  the re  was an  a f f i dav i t  

tha t  a f f idav i t  fo rms par t  o f  the  bund le  here  where  he  then –  where  he  

was bas ica l l y  te l l i ng  me  tha t  there  was a  campaign  by  Advoca te  J iba  

tha t  –  to  d ig  the  d i r t  about  me  so  tha t  the  in ten t ion ,  the  who le  purpose  

was to  embarrass  me  so  tha t  the  Pres ide n t  w i l l  then  remove  me as  the  10 

Nat iona l  D i rec to r  o f  Pub l i c  Prosecu t ions and  she  wou ld  then  s tand  a  

chance o f  be ing  cons idered to  e i the r  cont i nue to  ac t  o r  to  be  appo in ted  

permanen t ly,  i t  i s  there  bu t  i t  a lso  –  th i s  a f f i dav i t  –  in  th i s  a f f idav i t  he  

a lso  s ta tes  tha t  the re  were  po l i ce  –  two po l i ce  members  tha t  were  

ass igned  to  the  DPP,  tha t ’s  Deputy  –  the  D i rec to r  o f  Prosecut ions i n  

KZN,  Advocate  Noko  who  was  s ta t ioned  the re  a t  h i s  o f f i ce  who  had  

rece ived  veh ic l es  f rom the  prov inc ia l  o f f i ce  a t  the  t ime  the  

Commiss ione r  was  –  Commiss ioner  Mmamonnye  Ngoben i  and  tha t  

those peop le  tha t  were  the re ,  those  two gen t lemen  they were  then 

tasked  w i th  go ing  around f ind ing  any  d i r t  abou t  me  bu t  he  a l so  wen t  as  20 

fa r  as  record ing  th i s  Co lone l  Mah longo .   Yes te rday  I  t r ied  to  ge t  th i s  

record ing ,  I  on l y  managed to  ge t  i t  ve ry  la te  because i t  happened i n  –  I  

th ink  2013 or  2014  where  bas i ca l l y  I  cou ld  hear  the  vo ice  o f  Co lone l  

Mah longo  and  Te r rence  Jouber t ,  Jouber t  was p lay ing  a long .   He d id  no t  

–  Co lone l  Mh longo  d id  no t  know tha t  he  was reco rd ing  h im.   He  was 
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bas i ca l l y  say ing  tha t  J iba  had  manda ted  h im to  go  abou t  d igg ing  d i r t  

about  me.   They  wen t  so  fa r  as  do ing  tha t  record ing  say ing  tha t  I  th i nk  

Terence  Jouber t  had  under taken  to  hook  h im up w i th  peop le  f rom the  

Road Acc iden t  Fund  b ecause  the  a l lega t ion  was  tha t  because  I  was  

prac t i s ing  as  an  a t to rney  they  were  a l l eg ing  tha t  I  had  embezz led  

c l ien ts  mon ies  when I  hand led  the  Road Acc iden t  Fund c la ims  and a lso  

I  do  no t  know how they  go t  i t  f rom and i t  i s  t rue  tha t  my w i fe  a t  some 

s tage  was  a l so  –  was  employed a t  the  –  a t  the  Road  Acc iden t  Fund 

o f f i ce  in  Durban .   A l l  o f  tha t  i t  i s  there  tha t  my  w i fe  was  a l so  employed 

there  and tha t  Terence  Jouber t  was  go ing  to  hook h im up  w i th  the  10 

gen t leman  a t  Road  Acc iden t  Fund  so  tha t  they cou ld  g ive  t hem 

ev idence  imp l i ca t ing  me  in  a l l  o f  tha t .   They a lso  re fe r  i n  the  murder  

cha rge tha t  Te rence  Jouber t  cou ld  hear  h im say ing  tha t  tha t  murde r  

cha rge  tha t  you  have  in  your  pos i t i on  re fe r r ing  to  Co lone l  Mh longo  tha t  

was –  i t  i s  the re  –  i t  i s  there  I  have i t  in  the  record  he re .  

ADV PAUL JOSEPH PRETORIUS SC :   Because these are  se r ious 

a l legat i ons pe rhaps  we  shou ld  do  you the  favour  o f  a l l ow ing  to  go  

th rough  you r  ev idence  in  the  sequence  you  have  se t t l ed  i t  in  your  

s ta tement .   You ta lked about  peop le  in  Umlaz i  i n fo rming  you .  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   That  i s… 20 

ADV PAUL JOSEPH PRETORIUS SC :   Th i s  was  be fo re  your  

appo in tment  ac tua l l y  became con f i rmed  o r…  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   I t  was  con f i rmed .  

ADV PAUL JOSEPH PRETORIUS SC :   Be fore  you  took  o f f i ce .  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   Yes ,  yes .  
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ADV PAUL JOSEPH PRETORIUS SC :   A f te r  i t s  con f i rmat i on  bu t  be fore  

you  took  o f f i ce  t r y ing  to  as  you  pu t  i t  d ig  up  i n fo rmat i on  abou t  your  

pas t .  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   That  i s  co r rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   That  i s  the  one  se t  o f  fac ts  tha t  

you  p lace  be fore  the  Cha i r.  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   That  i s  co r rec t .  

ADV PAUL JOSEPH PRETORIUS SC :   You a lso  ment i oned ear l i e r  i n  

you r  ev idence the  approach to  you o f  two NPA o ff i c ia l s .  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   Yes  Cha i r.  10 

ADV PAUL JOSEPH PRETORIUS SC :   Now wha t  d id  they  te l l  you?  

Tha t  i s  in  pa ragraph  33  o f  your  s ta temen t .  

ADV MXOLIS I  SANDILE OLIVER NXAS ANA :   Tha t  i s  the  one  tha t  I  am 

re fer r ing  to .   That  approach I  mea nt  the  –  the  a f f idav i t  tha t  I  rece ived  

f rom Mr  Terence  Jouber t .  

ADV PAUL JOSEPH PRETORIUS SC :   And the  o the r  person?  

ADV MXOLIS I  SANDILE OLIVER NXAS ANA :   The  o ther  person  was  Ms 

Queen  Mhlongo  who  was  s ta t ioned  a t  the  –  the  NPA o f f i ces  a t tached  to  

the  Asse t  For fe i tu re  Un i t  i n  Durban.  

ADV PAUL JOSEPH PRETORIUS SC :   What  d id  she te l l  you?  20 

ADV MXOLIS I  SANDILE OLIVER NXAS ANA :   She  to ld  me  tha t  Co lone l  

Mh longo  was bragg ing  say ing  tha t  –  in  fac t  she  a lso  had reco rded h im 

un for tuna te l y  we have  los t  the  phones  now a nd  the  reco rd ings  bu t  I  

l i s tened  to  the  record ing  myse l f .   And  i n  tha t  record ing  he  was  bragg ing  

tha t  he  c la imed to  know me ve ry  we l l  and  he  made  a  lo t  o f  fa l se  
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a l legat i ons about  me  in  tha t  record ing  bu t  o f  impor tance i s  tha t  he  was  

say ing  tha t  he  had  been  promised  the  appo in tment  o f  the  Br igad ie r  –  he  

was  accus ing  me  o f  wan t ing  to  cha rge  Genera l  Md lu l i  and  tha t  Genera l  

Md lu l i  i f  he  i s  no t  charged Genera l  Md lu l i  was go ing  to  make sure  tha t  

he  is  appo in ted  as  the  –  he  was  go ing  to  be  promoted  as  the  Br igad ie r.  

ADV PAUL JOSEPH PRETORIUS SC :   Le t  us  jus t  take  tha t  s lowly  

because  tha t  i s  a  l o t  o f  in fo rma t ion .  

CHAIRPERSON :   Maybe  be fo re  you  p roceed  Mr  Pre tor ius  jus t  one  l ine .   

A t  the  t ime  go ing  back  to  Mr  Jouber t ’s  a f f idav i t  –  a t  the  t ime  you  go t  

tha t  a f f i dav i t  w as  Mr  Jouber t  known  to  you?  10 

ADV MXOLIS I  SANDILE OLIVER NXAS ANA :   Cha i r  no  he  was  no t  

known  to  me .  

CHAIRPERSON :   So  you  rece i ved an  a f f i dav i t  f rom somebody  tha t  you 

had  never  me t ,  tha t  you  d id  no t  know?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   Yes bu t  he  i s  an  

employee o f  the  NPA.  

CHAIRPERSON :   Yes .  

ADV MXOLIS I  SANDILE OLIVER NXAS ANA :   And  my  deta i l s  a re  there  

fo r  them.  

CHAIRPERSON :   Yes .   Okay.  20 

ADV MXOLIS I  SANDILE OLIVER NXAS ANA :   Because  I  rece ived on  

the  … 

CHAIRPERSON :   On the  emai l .  

ADV MXOLIS I  SANDILE OLIVE R NXASANA:   O ff i c ia l  NPA emai l .  

CHAIRPERSON :   Okay,  Thank you.  
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ADV PAUL JOSEPH PRETORIUS SC :   R igh t .   So  you have  sa id  in  your  

s ta tement  tha t  a lmost  immedia te ly  a f te r  you  were  appo in ted  two  NPA 

o ff i c ia l s  approached  you .   We  wi l l  dea l  w i th  Mr  Jouber t  in  a  m oment .   

The  o ther  pe rson  how do  you  spe l l  her  name?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   I t  i s  Queen.  Queen 

Mhlongo .   Mh longo  i t  i s  Mh longo .  

ADV PAUL JOSEPH PRETORIUS SC :   Ngo .   R igh t .   D id  she te l l  you  

any th ing  about  Advocates  J iba  and  M rweb i?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   Cha i r  excep t  tha t  –  I  jus t  

see  i f  I  can  re f resh  my memory.    10 

ADV PAUL JOSEPH PRETORIUS SC :   Yes p lease  do .   Look  a t  

paragraph 33  o f  your  s ta temen t .    

ADV MXOLIS I  SANDILE OLIVER NX ASANA :   Yes .   Yes  Cha i r  th is  i s  –  

tha t  i s  the  –  tha t  i s  the  ev idence  tha t  I  have  j us t  g i ven tha t  paragraph 

33  ta l ks  to  tha t  abou t  the  p lo t  to  ous t  me .   Tha t  Co lone l  Mh longo  was 

the  main  pe rson  tha t  was used  by  Advoca te  J iba  to  run  the  campaign .  

ADV PAUL JOSEPH PRETORIUS SC :   And Advocate  Mrweb i?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   Bo th  o f  them Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   A l r i gh t .  

CHAIRPERSON :   Hm you  ta lk  abou t  two o f f i c ia l s  o f  the  NPA one o f  20 

them I  unders tand  to  have  been  Mr  Jouber t .  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  

CHAIRPERSON :   That  you  are  ta l k ing  abou t .   Was  the  o the r  one  the  

person tha t  you re fe r  to  as  Queen  Mhlo ngo?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   That  i s  co r rec t  Cha i r.  



12 JUNE 2019 – DAY 111 
 

Page 75 of 137 
 

CHAIRPERSON :   Okay.  

ADV MXOLIS I  SANDILE OLIVER NXAS ANA :   She was –  she  was 

a t tached  to  the  Asse t  For fe i tu re  Un i t  based i n  Durban a t  the  t ime .   Bu t  

she  i s  no  longer  w i th  the  NPA.   She  is  the  pr iva te…  

CHAIRPERSON :   Okay.   Thank  you .  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   Sec to r  now.  

ADV PAUL JOSEPH PRETORIUS SC :   D id  they  approach  you  togethe r  

as  a  team o r  d id  they  approach  you  separa te ly?  

ADV MXOLIS I  SANDILE OLIVER NXAS ANA :   No  independen t  o f  each 

o ther  Cha i r.  10 

ADV PAUL JOSEPH PRETORIUS SC :   These were  two  separa te  

independent…  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   Separa te  inc iden ts .  

ADV PAUL JOSEPH PRETORIUS SC :   Approaches to  you?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   R igh t .  

CHAIRPERSON :   A round  about  the  same t ime?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   A round abou t  the  same 

t ime  Cha i r.  

CHAIRPERSON :   Hm.  20 

ADV MXOLIS I  SANDILE OLIVER N XASANA:   Yes .  

CHAIRPERSON :   Du r ing  the  mon th  o f  September  be fore  you  –  no ,  no  

a f te r  you had commenced  your  du t ies  as  NDPP?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   Yes a f te r  I  had  

commenced  my du t ies  yes .  
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CHAIRPERSON :   Okay  ja .  

ADV MXOLIS I  SANDILE OLIVER NXASA NA:   And  Cha i r  I  th i nk  I  mus t  

a lso  men t ion  tha t  bo th  –  I  th ink  they were  –  Terence  Jouber t  and  –  

a l though  he  was  a  R isk  Off i ce r  Spec ia l i s t .   I  th i nk  h is  o f f i ce  was  a l so  in  

the  same bu i ld i ng  as  the  o f f i ce  where  –  o f  the  Asse t  For fe i tu re  Un i t  o f  

the  NPA in  Durban.   Tha t  i s  the  …  

CHAIRPERSON :   Where  Ms Queen  Mhlongo…  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  

CHAIRPERSON :   Was work ing  as  we l l .  

ADV MXOLIS I  SANDILE OLIVER NXAS ANA :   Yes  i t  i s  –  yes  –  i t  –  a t  –  10 

i s  i t  185  Bu i ld ing ,  Southern  L i fe  Bu i ld ing .  

CHAIRPERSO N :   Hm.   Okay.  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  

ADV PAUL JOSEPH PRETORIUS S C :   A l r i gh t .   These  approaches  to  

you  a t  whose  ins tance were  they made?  D id  you ca l l  on  them to  speak 

to  you?  D id  they come o f  the i r  own acco rd?   Wha t  was the  case?  

ADV MXOLIS I  SANDILE OLIVER NXAS ANA :   No  Cha i r  they  came o f  

the i r  own  accord .  

ADV PAUL JOSEPH PRETORIUS SC :   And separa te ly?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   And  separa te ly.  20 

ADV PAUL JOSEPH PRETORIUS SC :   A l r i gh t .  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   In  fac t  Cha i r  wha t  I  have  

no t  men t ioned  here  in  the  a f f i dav i t  i s  I  have  re fe r red  ear l ie r  to  an  

inc iden t  when  I  sa id  I  was warmly  we lcomed a t  the  NPA and  du r ing  tha t  

–  I  re fe r red  to  a  –  to  the  day  when  Min is te r  Radabe  came to  i n t roduce 
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me.   I  gave  a  speech  a lso  th ere .   We  were  a t  the  aud i to r i um.   Cha i r  I  

then sa id  –  I  remember  say ing  tha t  Min is te r  I  am no –  NDPP has  eve r  

f in i shed  h i s  te rm o f  o f f i ce  and  I  can  assu re  you tha t  I  w i l l  f i n ish  my te rm 

o f  o f f i ce .   In  fac t  the  NPA Act  even  permi ts  me  to  take  an  ex t ra  pe r io d  

o f  no t  more  than  two years  and I  am su re  tha t  I  w i l l  be  here  fo r  the  

per i od  o f  12  yea rs .   I  was  say ing  tha t  in  jes t .   

CHAIRPERSON :   Yes .  

ADV MXOLIS I  SANDILE OLIVER NXAS ANA :   Bu t  wha t  then happened  

is  tha t  la te r  on  I  –  a  lady  was  then seconded  to  my  o f f i c e  as  my 

secre tary  and  a t  a  very  la te  s tage  she  then sa id  to  me  tha t  she re la ted  10 

her  s to ry  to  me tha t  she  sa id  she  was  p resen t  a t  the  –  when I  gave tha t  

–  a t  tha t  we l coming even t .   Then  she sa id  the re  was  a  gen t leman she  

was  s tand ing  by  the  doo r  and  a  secon d  gen t leman  immedia te l y  passed 

a  comment  a f te r  I  made  those  remarks  and sa id  you  w i l l  be  surpr i sed 

tha t  you  w i l l  no t  even  las t  fo r  a  per i od  o f  th ree  months .   As  we 

con t i nued work ing  toge the r  then  in  the  o f f i ce  and she then happened  to  

mee t  and  know tha t  ap paren t ly  tha t  pe rson  who  made  those  comments  

was Mr  Lawrence  Mrweb i .    

CHAIRPERSON :   So  –  so  th is  lady  who  was  employed  by  the  NPA sa id  

a  person who was  s tand ing  beh ind  he r.  20 

ADV MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  

CHAIRPERSON :   A t… 

ADV MXOLIS I  SANDILE OL IVER NXASANA :   Or  nex t  to  he r.  

CHAIRPERSON :   Oh nex t  to  he r?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  
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CHAIRPERSON :   A t  the  t ime when  you  made  the  speech.  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  

CHAIRPERSON :   A f te r  be ing  in t roduced  by  Min i s te r  Je f f  Radab e  a t  the  

NPA to  the  NPA s ta f f .  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  

CHAIRPERSON :   Sa id  you w i l l  be  surpr i sed tha t  you w i l l  no t  even f in i sh  

th ree  mon ths?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   That  i s  co r rec t  Cha i r.  

CHAIRPERSON :   And  then  tha t  same lady  la te r  came back  to  you  and  

sa id  tha t  person was  Mr  Lawrence M rweb i?  10 

ADV MXOLIS I  SANDILE OLIVER NXASANA :   Yes when  she  go t  to  see  

h im when we  had  in te rac t ions  w i th  them in  my board room.  

CHAIRPERSON :   Yes .   Okay.  

ADV MXOLIS I  SANDILE OLIVER NX ASANA :   And  she  iden t i f i ed  h im as 

Lawrence Mrweb i .  

CHAIRPERSON :   Okay  thank  you .  

ADV PAUL JOSEPH PRETORIUS SC :   A l r igh t .   You  have  spoken  then  

about  the  two  NPA o ff i c ia l s  who  approached  your  unso l i c i ted  and  

separa te ly?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  20 

ADV PAUL JO SEPH PRETORIUS SC :   Wi th  in fo rma t ion .  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   Abou t  wha t  o ther  peop le  in  the  

NPA were  do ing  to  unsea t  you?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  
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ADV PAUL JOSEPH PRETORIUS SC :   Is  tha t  mor e  or  less  an  accura te  

summary  I  do  no t  want  to  pu t  words  in  your  mouth  unnecessar i l y.   We  

are  go ing  to  go  to  the  de ta i l  in  a  moment .    

ADV MXOLIS I  SANDILE OLIVER NX ASANA :   Ja  bu t  aga in  a l so  Cha i r  

perhaps th is  migh t  a l so  become re levant  I  –  a lso  dur i ng  the  –  j us t  to  go  

back .   Dur i ng  the  –  tha t  Sep tember  per i od  o f  2013  when  the  

announcemen t  had been made  be fo re  I  took  o f f i ce  I  rece i ved  –  I  

remember  I  rece i ved  a  ca l l  f rom Advoca te  Mdlad la  commonly  known  as 

Advoca te  S thembiso  Mdlad la  commonly  known  as  S t icks  Md lad la .   I  

know tha t  he  was then subsequen t ly  one  o f  the  members  o f  the  Cass im 10 

Commiss ion  o f  Inqu i ry  he  was a lso  a  member.   He  phoned  me in  the  

morn ing  and  sa id  to  me  apparen t l y  he  made  men t ion  o f  a  Mr  M rweb i .   

He sa id  he  unders tand Mr  M rweb i  wan ted to  spea k to  me because he 

fears  o r  hea rs  to ld  h im tha t  –  he  has been  to ld  tha t  when I  came to  NPA 

I  w i l l  dea l  w i th  h im.   Cha i r  i t  took  me  by  surpr i se  as  I  po in ted  ou t  

ear l i e r  on  tha t  I  d i d  no t  even know h im .   I  d id  no t  even  me t  h im I  d i d  

no t  know anyone  excep t  th e  person  tha t  I  la te r  ident i f ied  as  Advoca te  

P ink ie  Mokgat l e .    

CHAIRPERSON :   The in fo rma t ion  tha t  the  l ady gave you abou t  the  

gen t leman  tha t  was  s tand ing  nex t  to  her  was  tha t  in fo rma t ion  so l i c i ted?  20 

ADV MXOLIS I  SANDILE OLIVER NXASANA :   No  Cha i r.  

CHAIRPERSO N :   Hm.  Okay.  

ADV PAUL JOSEPH PRETORIUS SC :   R igh t .   You  sa id  tha t  Mr  Te rence 

Jouber t  gave  you  an  a f f i dav i t  tha t  i s  par t  o f  the  bund le?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   That  i s  co r rec t  Cha i r.  
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ADV PAUL JOSEPH PRETORIUS SC :   In  summary  wha t  d id  Mr  Joube r t  

te l l  you  in  tha t  a f f idav i t?   Or  wha t  d id  tha t  a f f idav i t  say?  You  dea l  w i th  

tha t  in  paragraph 36 .  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   In  summary  Cha i r  

apparen t ly  Advoca te  J iba  was go ing  to  Durban.   I  th ink  i t  was on  the  

day  tha t  I  me t  he r.   And the  pro toco l  i s  tha t  Terence Jouber t  as  the  R isk  

Spec ia l i s t  i n  Durban is  –  was respons ib le  fo r  secur i ty  and  r i sk .   I  th ink  

he  was  the  head  in  Durban.   He  was  the  one who was go ing  to  fe tch  

Advoca te  J iba  f rom the  K ing  Shaka In te rna t iona l  A i rpor t  and  dr ive  he r  

to  he r  dest i na t ion .   But  then Mr  Jouber t  says tha t  he  then  subsequent l y  10 

when he had made  ar rangements  to  go  and fe tch  Advoca te  J iba  he  

rece ived  a  phone ca l l  f rom the  Advoca te  J iba ’s  secre tary  adv is ing  h im 

tha t  he  was  no t  –  he  was no  longer  go ing  to  be  –  i t  was  no t  go ing  to  be  

h im who  was  go ing  to  fe tch  Advoca te  J iba  and  i t  was  now go ing  to  be  

Co lone l  Mh longo .   And then he  sa id  he  found tha t  very  s t range because  

he ta lks  abou t  the  secu r i t y,  the  pro toco l  and  the  secur i t y  r i sk  a t tached 

to  a l l  o f  tha t .   And  then  he  made  men t ion  o f  a  s i tua t ion  where  –  he  then  

made  men t ion  o f  these  two  po l i ce  o f f i cers  tha t  were  dep loyed to  the  

DPP’s  o f f i ce  i n  Durban  Advoca te  Noko  and tha t  i s  when he cha l lenged 

tha t  because  o f  the  secu r i t y  r i sk  and  tha t  they  were  no t  ve t ted  20 

apparen t ly  h i s  boss  f rom the  head  o f f i ce  a  Mr  Ramahana f lew down  and 

came down  and  cas t iga ted  h im fo r  tha t .   Then he  in  th i s  a f f i dav i t  he  

then  ta l ks  abou t  the  –  the  p lo t  now tha t  apparen t l y  J i ba  was  runn ing  a  

campaign  to  ge t  me  removed as  the  –  he  sa id  to  Mhlongo –  o r  he  sa id  

Mhlongo  to ld  h im tha t  …  
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ADV PAUL JOSEPH PRETORIUS SC :   Mh longo to ld  who?  

ADV MXOLIS I  SANDILE OLIVER NXAS ANA :   Oh  so r ry  Mhlongo  to ld  

Jouber t .  

ADV PAUL JOSEPH PRETORIUS SC :   Yes.  

ADV MXOLIS I  SANDILE OLIVER NXAS ANA :   That  J iba  sa id  to  h im –  

J iba  does  no t  t rus t  th is  guy  the  –  who  i s  the  new NDPP Mr  Nxasana  and  

tha t  Mh longo  must  go  ou t  and ge t  some –  and d ig  some d i r t  about  h im.   

So  tha t… 

ADV PAUL JOSEPH PRETORIUS SC :   That  i s  you?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   About  me?  10 

ADV PAUL JOSEPH PRETORIU S SC:   Yes.  

ADV MXOLIS I  SANDILE OLIVER NXAS ANA :   The  who le  in ten t ion  was  

to  embarrass  me  and  tha t  she  d id  no t  know me bu t  the  who le  i n ten t ion  

was to  embarrass  me so  tha t  the  Pres iden t  w i l l  remove me o r  w i l l  f i r e  

me  as  the  Na t iona l  D i rec tor  and  she  w i l l  the n be  cons idered  to  e i ther  

con t i nue  to  ac t  o r  to  be  cons idered  on  a  –  to  be  appo in ted  on  a  

permanen t  bas is .  

ADV PAUL JOSEPH PRETORIUS SC :   So  the  a f f idav i t  o f  Mr  Jouber t  

ta l ks  o f  a  conve rsa t i on  be tween  Co lone l  Mh longo  and  Mr  Jouber t?  

ADV MXOLIS I  SANDILE OLI VER NXASANA :   Yes  tha t  i s  cor rec t .  20 

ADV PAUL JOSEPH PRETORIUS S C :   And re la tes  what  was  to ld  to  Mr  

Jouber t  in  tha t  conve rsa t ion  by  Co lone l  Mh longo?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   That  i s  co r rec t .  

ADV PAUL JOSEPH PRETORIUS SC :   And you have  re la ted  som e o f  

tha t?  
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ADV MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   Was  any th ing  ment i oned  in  tha t  

conversa t ion  acco rd ing  to  Mr  Jouber t  about  the  Road  Acc iden t  Fund?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   That  i s  co r rec t  Cha i r.    

ADV PAUL JOS EPH PRETORIUS S C :   And  you  have  –  i s  tha t  wha t  you 

have  jus t  to ld  the  Cha i r  abou t?  

ADV MXOLIS I  SANDILE OLIVER NX ASANA :   Tha t  i s  wha t  I  have  jus t  

to ld  the  Cha i r  and a lso  the  –  the  issue abou t  the  cases tha t  I  had faced  

in  about  2015.  

ADV PAUL JOSEPH PRETORI US SC:   A l r i gh t .  10 

ADV MXOLIS I  SANDILE OLIVER NXASANA :   Sor ry  1985 .  

ADV PAUL JOSEPH PRETORIUS SC :   And  wha t  –  was  any th ing  sa id  

about  the  example  pr io r  example  o f  Mr  Stan ley  Gumede  wou ld  you  

exp la in  tha t  b r ie f l y  to  the  Cha i r.  

ADV MXOLIS I  SANDILE OLIVER NXAS A NA:   Oh  yes.   Cha i r  yes .   In  

tha t  a f f idav i t  a l so  Mr  Jouber t  re fe rs  to  –  he  says tha t  Co lone l  Mh longo 

a lso  to ld  h im tha t  Mr  S tan ley  Gumede  who  is  the  Reg iona l  Mag is t ra te  in  

Durban was  the  person  who was  cons idered fo r  the  pos i t ion  be fore  

myse l f .   Bu t  tha t  A dvoca te  J iba  ran  the  campaign  to  d iscred i t  h im and 

one  o f  the  th ings i n  tha t  a f f i dav i t  tha t  wh i ch  Jouber t  a l leges i s  tha t  J iba  20 

or  –  J i ba  then –  they conv inced  a  one  advocate  he re  –  they  ca l l  h im 

Makos i  in  Durban  to  –  to  compla in  abou t  the  manner  i n  wh ich  M r  

Gumede had t rea ted  her  in  cour t  as  a  resu l t  Mr  Gumede had to  face  a 

lo t  o f  compla in ts  and  he  was  i nves t iga ted  by  the  Mag is t ra tes  

Commiss ion .   The  mat te r  was a l l  ove r  the  med ia  and the  Pres iden t  tha t  
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prec ip i ta ted  the  Pres iden t  no t  cons ide r ing  h im as  the  c and ida te .   Then  

he says  tha t  they  were  us ing  the  very  same tac t i c  tha t  they  used 

aga ins t  –  and he  was respons ib le  Mr  –  Co lone l  Mh longo in  tha t  

campaign  au thor i sed  by  J iba .  

ADV PAUL JOSEPH PRETORIUS SC :   Now you  have  to ld  the  Cha i r  tha t  

th i s  conve rsa t i on  be tween  Mr  Jouber t  and  Co lone l  Mh longo  was 

recorded?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   That  i s  co r rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS S C :   You  in fo rmed  the  invest i ga to rs  

tha t  i t  had been recorded bu t  as  o f  yes terday  we  had no t  been or  the  10 

i nves t iga tors  had no t  been  ab le  to  ob ta in  the  reco rd ing?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   That  i s  co r rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   You managed to  ob ta in  the  

record ing?  

ADV MXOLIS I  SANDILE OLIVER NXAS ANA :   Yes terday  a f te r  I  had  le f t  

you .  

ADV PAUL JOSEPH PRETORIUS SC :   Okay.   And you now have  tha t  

record ing?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   That  i s  co r rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   Cha i r  we  have no t  had an  20 

oppor tun i t y  f i r s t l y  to  hear  the  record ing ,  second l y  and  impor tan t l y  to  

t ransc r ibe  the  reco rd ing .   I  am no t  ave rse  to  p lay ing  the  reco rd ing  

shou ld  you  requ i re  Cha i r  in  fac t  happy to  do  so  bu t  on  the  assumpt ion  

tha t  we  have no t  been ab le  to  p recogn i ze  the  w i tness i n  re la t i on  to  the  

record ing .  
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CHAIRPERSON :   How long  i s  the  conversa t ion  in  the  record ing?  

ADV MXOLIS I  SANDILE OLIVER NXASANA :   Cha i r  I  th ink  i t  i s  less  

than  e igh t  minu tes  i f  I  am no t  mis taken or  f i ve  minu tes  ja .  

CHAIRPERSON :   Yes .   Maybe  dur i ng  lunch break  I  do  no t  know i f  the re  

cou ld  be  a  chance  fo r  you to  hea r  i t  I  wou ld  no t  be  i n s i s t i ng  tha t  i t  be  

hea rd  today  i f  you  wou ld  ra ther  le t  i t  be  heard  some o ther  t ime  bu t…  

ADV PAUL JOSEPH PRETORIUS SC :   Wel l  i t  i s  j us t  pe rhaps  

inconven ien t  fo r  you  Cha i r  to  hea r  the  record ing  wh ich  may  be  unc lear  

in  par t  w i thou t  i t  be ing  p roper l y  t ransc r ib ed.   Bu t  w i thout  a  t ransc r ip t ion  

the… 10 

CHAIRPERSON :   I f  you  … 

ADV PAUL JOSEPH PRETORIUS SC :   I t  i s  no t  up  to  us  to  p recon ize  

the  w i tness  in  the  sense  tha t  we…  

CHAIRPERSON :   Ja .   No  I  wou ld  pre fer  tha t  you  hear  i t  f i r s t  so  tha t  you 

have  an  idea  about  i t s  va l ue .  

ADV PAUL JOSEPH PRETORIUS S C :   Indeed  Cha i r  we  w i l l  do  tha t  over  

the… 

CHAIRPERSON :   Be fore  I  a l low  i t . . .  

ADV PAUL JOSEPH PRETORIUS SC :   Long  ad journment .  

CHAIRPERSON :     I f  –  once  you  have heard  i t  and  i f  you  say  you  take  20 

the  –  your  submiss ions  tha t  i t  can  be  heard  then  we can  look  a t  hear i ng  

i t  bu t  i f  the re  are  c i r cumstances tha t  jus t i fy  tha t  i t  be  heard  on  another  

day  then  tha t  shou ld  be  ar ranged .   I  am sure  Mr  Nxasana  wou ld  make 

h imse l f  ava i l ab le .   Bu t  obv ious ly  to  the  ex ten t  tha t  i t  i s  poss ib le  we  

wou ld  l i ke  to  t ry  and  f in i sh  h i s  ev idence.  
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ADV PAUL JOSEPH PRETORIUS SC :   Today.  

CHAIRPERSON :   And  so  i t  i s  jus t  a  ba lance to  be  s t ruck .  

ADV PAUL JOSEPH PRETORIUS SC :   Yes.   Indeed  Cha i r.  

CHAIRPERSON :     Thank  you .  

ADV PAUL JOSEPH PRETORIUS SC :   Is  th is  a  c onven ien t  t ime  then?  

CHAIRPERSON :   Yes .   We wi l l  take  the  l unch  ad jou rnmen t  now i t  i s  one 

o ’c lock  we  w i l l  resume a t  two .   We  ad jou rn .  

REGISTRAR:   A l l  r i se .  

INQUIRY ADJOURNS  

INQUIRY RESUMES  10 

CHAIRPERSON :   Yes  Mr  Pre to r ius .  

ADV PAUL JOSEPH PRETORIUS SC :   Cha i r  we have  had  a  po l i te  

request  f rom counse l  rep resen t ing  Advoca te  J iba  to  p lace  oppos i t i on  o r  

an  a rgumen t  be fore  you .   I  am t r y ing  to  ge t  ho ld  o f  counse l  concerned  –  

Advoca te  Nga lwana .   May  we  s tand  down  fo r  f i ve  minutes  so  I  can  

es tab l i sh  where  h i s  wherea bou ts  a re?  

CHAIRPERSON :   Okay.   We  wi l l  s tand  down  fo r  abou t  f i ve  minutes .  

ADV PAUL JOSEPH PRETORIUS SC :   Thank  you.  

CHAIRPERSON :   We  ad jou rn .  

REGISTRAR:   A l l  r i se .  20 

HEARING ADJOURNS  

HEARING RES UMES  

CHAIRPERSON :   Mr  Pre tor ius  you  -  do  you  wan t  to  dea l  w i th  the  fac t  

tha t  we on l y  resume now?  

ADV PAUL JOSEPH PRETORIUS SC :   Yes thank  you  Cha i r.   You  –  you  
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wi l l  reca l l  th is  morn ing  pr i o r  to  the  w i tness  be ing  ca l led  and  sworn  and  

g iv ing  tes t imony i t  was drawn  to  your  a t ten t i on  tha t  i n  a l l  the  

c i r cumstances wh ich  we re  p laced before  you Ru le  3 .3  No t ices  to  

imp l i ca ted  pa r t i es  had no t  been  g i ven  bu t  wou ld  be  g i ven immedia te l y  

a f te r  the  conc lus ion  o f  the  w i tness ’ tes t imony.   On tha t  bas i s  you were  

requested  to  a l low  the  w i tness ’  ev idence  and  you  d id  so .   S ince  then 

Advoca te  Nga lwana  on  beha l f  o f  Ms  J iba  has approached the  

Commiss ion  and  made ce r ta in  requests  o f  the  Commiss ion .   In  essence 

tha t  any  ev idence  conce rn ing  Ms  J iba  be  exc luded  pend ing  the  issue o f  

a  no t i ce  to  a l low  Ms  J iba  to  cons ide r  her  pos i t ion  and  take  l ega l  adv ice .   10 

Now Cha i r  the  pu rpose  o f  the  Ru le  cer ta in ly  as  we  unders tand i t  o r  a t  

leas t  the  pr i nc ip le  purpose o f  the  Ru le  i s  to  g i ve  an  imp l i ca ted  person 

an  oppor tun i ty  to  p lace  a  vers ion  be fo re  the  Commiss ion  and  to  make 

app l i ca t ion  to  c ross -examine .   In  o the r  words  to  contes t  the  ev idence  

g iven  by  a  w i tness  and  in  any  approach  tha t  you  w i l l  be  reques ted  to  

make  tha t  p r i nc ip le  shou ld  remain  sacrosanct .   The re  i s  anothe r  

po ten t ia l  pu rpose  o f  the  ru le  and  tha t  i s  tha t  i f  there  i s  any  prospect  o f  

un lawfu l  and  I  s t ress  un law fu l  as  opposed  to  inadmiss ib le  ev idence  

be ing  g iven  perhaps  o f  a  con f iden t ia l  na ture  or  o f  a  top  sec re t  na ture  

then  tha t  imp l i ca ted  person  wou ld  have  an  oppor tun i t y  to  dea l  w i th  i t .   I  20 

do no t  be l i eve  we  a re  dea l i ng  w i th  tha t  ca tego ry  o f  i ssue i n  th is  mat te r.   

Cer ta in ly  no t  in  the  ev idence  tha t  the  w i tness  in tends to  g i ve .   So  tha t  

i s  the  p r inc ip le  purpose  o f  the  Ru le  to  a l low a  vers ion  to  be  pu t  and to  

a l low  c ross -examina t ion  to  take  p lace  and  i t  shou ld  be  respec ted  a t  a l l  

t imes.   So t here  can  be  no  doub t  abou t  tha t .   The Ru le  maybe  depar ted 
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f rom in  appropr i a te  c i r cumstances  and  ou r  submiss ion  is  such  

c i r cumstances ex i s ted  th i s  morn ing  and you Cha i r  accep ted  tha t .   There  

are  two pr i nc ip les  embedded  in  the  ru les  o f  fa i rness w i th  wh ich  th is  

Commiss ion  i s  obv ious l y  bound  and i n  the  ru les  wh ich  g i ve  express ion  

to  those  p r inc ip les  o f  fa i rness .   The  one  is  tha t  no  pa r ty  may because  

tha t  par ty  imp l i ca ted  o r  o therw ise  d isag rees  w i th  the  ev idence tha t  a  

person i s  go ing  to  g ive  and who has  rece ived no t ice  o f  tha t  ev idence  

ho ld  a  t r i a l  o r  a  con tes t  ou ts ide  the  Commiss ion ’s  p roceed ings and say 

you  cannot  l ead  tha t  ev idence  because  i t  i s  wrong or  I  d i sagree  w i th  i t  

o r  because i t  i s  fa lse .   The proper  p lace  fo r  tha t  con tes t  to  take  p lace  10 

i s  i n  th is  fo rum in  pub l i c  and  indeed  tha t  i s  wha t  the  law  requ i res  o f  th i s  

Commiss ion  to  take  p lace  in  pub l i c .   So  a  w i tness  g i ves  ev idence  tha t .   

Tha t  ev idence  i s  contes ted  a f te r  tha t  w i tness  has  been  –  had  g i ven 

ev idence .   The re  canno t  be  a  t r ia l  ou ts ide  wh ich  wou ld  in f luence  tha t  

w i tness ’  ev idence .   Tha t  i s  the  f i r s t  p r i nc ip le .   The  second  p r inc ip le  i s  

tha t  –  and  i t  i s  a lso  sacrosanct  –  i s  tha t  any  imp l ica ted  pe rson must  be  

g iven  a  fu l l  and  fa i r  oppor tun i t y  to  contes t  the  ev idence  o f  a  w i tness  

and to  c ross -examine sub jec t  to  the  ru les  and  the  d i scre t ion  tha t  you 

have embedded  in  those  ru les  Cha i r.   So  those are  the  two sacrosanct  

p r inc ip les .   The  ques t ion  i s  can  they  be  me t  in  th is  case .   I f  there  are  20 

c i r cumstances  wh ich  ind ica te  tha t  the  ev idence  tha t  th i s  w i tness  is  

about  to  g ive  i s  somehow un law fu l  o r  canno t  be  law fu l l y  pu t  be fore  a  

Commiss ion  tha t  i s  one  se t  o f  i ssues .   I  do  no t  be l ieve  those  ex is t  here .   

I f  however  i t  i s  mere ly  a  ma t te r  o f  manag ing  a  fa i r  oppor tun i t y  to  

respond  e i ther  by  way  o f  pu t t ing  up  a  vers ion  o r  by  w ay  o f  a l low ing  
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cross-examina t ion  then tha t  can be  managed i n  any order  tha t  you 

might  make  Cha i r  and the  ru les  p rov ide  express ly  fo r  such  a  

c i r cumstance .   I  th i nk  tha t  i s  Ru le  3 .6 .   There  are  two op t ions  then 

hav ing  cons ide red  the  pos i t ion  tha t  I  wou ld  sug ges t  requ i re  

cons idera t i on .   The one  is  to  a l l ow the  ev idence  -  bu t  to  exc lude any 

re fe rence  to  any  imp l ica ted  par ty  because  o f  cou rse  a l l  imp l i ca ted  

par t ies  mus t  be  t rea ted  in  the  same manner  no t  on l y  Ms  J iba  –  to  a l low  

tha t  ev idence  to  be  g iven  w i thou t  r e fe rence  to  any  imp l ica ted  par ty  and 

then  to  reca l l  the  w i tness  a t  a  la te r  s tage  once  no t i ce  has  been g iven .   

Tha t  i s  the  one  op t i on .   I t  may  no t  be  en t i re l y  p rac t i ca l .   I t  i s  the  10 

cau t i ous op t ion .   The second  op t ion  i s  to  a l low the  w i tness  to  tes t i f y  

sub jec t  to  app ropr ia te  a r rangements  be ing  made  on  represen ta t ions by  

Mr  Nga lwana  e i ther  now or  a t  a  la te r  s tage to  ensure  tha t  there  i s  a  fu l l  

oppor tun i t y  to  p lace  a  ve rs ion  be fo re  you  and  to  c ross -examine i n  due  

cou rse .   The tape  tha t  we  men t ioned ea r l ie r  may poss ib ly  fa l l  in to  the  

ca tegory  o f  tha t  ev idence  tha t  may  no t  be  l ed  a t  a l l  and  perhaps 

rep resen ta t i on  shou ld  be  a l lowed  on  tha t  be fore  the  tape  i s  p layed  but  

tha t  concess ion  we are  happy to  make bu t  o therw ise  Cha i r  the  s ta rk  

cho i ce  and  the  approach  to  ado pt  i s  l e f t  w i th  you .  

CHAIRPERSON :   We l l  I  sa id  in  the  morn ing  when you ment i oned  tha t  20 

Mr  Nxasana  was  ca l l ed  i n  –  o r  pursuant  to  my  d i rec t i ons one o f  the  

th ings I  sa id  was  tha t  I  wan ted  to  hear  h is  ev idence  in  rega rd  to  h is  

depar tu re  f rom the  NPA and  I  sa id  o f  course  then  h i s  tenure  a t  the  NPA 

because  he  hav ing  been  Na t iona l  D i rec to r  o f  Pub l i c  P rosecu t i ons  a t  a  

cer ta in  s tage  and  there  been sugges t ions and a l lega t ions  and  some 
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ev idence tha t  the re  may have been i n te r fe rence w i th  the  NPA and  tha t  

some peop le  i n  the  NPA may have used  the i r  powers  to  charge and no t  

to  charge  ce r ta in  peop le  i n  an  un lawfu l  way  or  they  may  not  have  been  

mo t i va ted  by  p roper  reasons .   I t  wou ld  be  impor tan t  to  hea r  h i s  

ev idence .   So  one ,  I  con f i rm tha t  Mr  Nxasana  was ca l l ed  pursuan t  to  my 

d i rec t i on .   Tha t  i s  the  f i r s t  po in t .   The second po in t ,  you  d id  ra i se  in  the  

morn ing  the  i ssue  tha t  Ru le  3 .3 .   No t ices  were  no t  g i ven i n  advance  –  

were  no t  sent  ou t  in  advance  because  the  lega l  team on l y  go t  a  s igned  

s ta tement  o f  the  w i tness  yes terday  o r  las t  even ing .   I  was concerned  

about  tha t  bu t  I  ind ica ted  tha t  i n  te rms  o f  my  focus  i t  was  –  I  expected  10 

the  w i tness to  dea l  w i th  l a rge l y  mat te rs  tha t  have  been  the  sub jec t  o f  

judgmen ts  and  some l i t iga t ion  tha t  wou ld  be  –  tha t  wou ld  have  been  in  

the  cour ts  bu t  o f  cou rse  when  a  w i tness  g ives  ev idence  he ge ts  asked 

ques t ions and he g ives ev idence and  he may e labora te  and so  on .   So  

–  and  –  and  I  was  prepared  to  l e t  h im con t i nue  and i n  do ing  so  the  

prov is i ons  o f  Ru le  3  –  o f  the  Ru les  o f  the  Commiss ion  make –  they  

prov ide  tha t  where  a  par ty  who –  an  imp l i ca ted  person  be l ieves tha t  he  

has  no t  been  g i ven  enough  –  enough no t ice  tha t  par ty  may  approach  

the  Commiss ion  fo r  such  o rde r  as  may  i n  e f fec t  g i ve  redress to  the  

s i tua t ion .   Of  cou rse  th is  i s  a  s i tua t ion  where  the  no t ices  were  no t  20 

g iven  in  advance  a t  a l l .   Now t ha t  i s  impor tan t  to  look  a t .   I  th ink  what  

shou ld  happen i s  I  shou ld  a l low Mr  Nga lwana to  say someth ing  i f  he  

w ishes to  say  someth ing .   He  represen ts  Ms  J iba  and  then we take  i t  

f rom there  bu t  i t  may  we l l  be  tha t  where  no t i ce  has  no t  been  g i ven  a t  

a l l .   I t  may  be  tha t  tha t  mus t  be  l ooked a t  ca re fu l l y  as  opposed  to  
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where  no t ice  was  g i ven  bu t  there  i s  a  compla in t  tha t  i t  i s  inadequa te  –  

the  no t i ce  g iven  i s  i nadequa te  or  –  so  maybe  sub jec t  to  whateve r  you  

might  w ish  to  say  I  wou ld  l i ke  to  hear  wha t  Mr  Nga lwana has  to  say bu t  

maybe tha t  we shou ld  see  wha t  can  be  done .   The i dea i s  a lways to  t ry  

and  be  as  fa i r  as  poss ib le  to  everybody  bu t  tak ing  in to  account  

p rac t i ca l i t ies  tha t  we have  to  dea l  w i th .   Mr  Nga lwana .  

ADV VUYANI  NGALWANA:   Thank  you  Depu ty  Ch ie f  Jus t i ce .   Thank  

you  fo r  the  indu lgence.  

CHAIRPERSON :   Hm.  

ADV VUYANI  NGALWANA:   O f  the  two  op t ions  or  perhaps  shou ld  I  10 

con f i rm tha t  I  …  

CHAIRPERSON :   Yes .  

ADV VUYANI  NGALWANA:   I  s tand  he re  on  the  i ns t ruc t i on s  o f  Ma javu  

Inco rpo ra ted  …  

CHAIRPERSON :   Yes .  

ADV VUYANI  NGALWANA:   For  Ms  J iba .  

CHAIRPERSON :   Yes .  

ADV VUYANI  NGALWANA:   None  o f  the  l ega l  –  members  or  the  lega l  

team … 

CHAIRPERSON :   Hm.  20 

ADV VUYANI  NGALWANA:   A re  in  Johannesburg .  

CHAIRPERSON :   Yes .  

ADV VUYANI  NGALWANA:   So  I  am the  on ly  one who  is  he re .   So I  

have  been  asked  to  make  these represen ta t ions .  

CHAIRPERSON :   Hm.  
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ADV VUYANI  NGALWANA:   O f  the  two proposa ls  made by  the  ev idence  

leader  … 

CHAIRPERSON :   Hm.  

ADV VUYANI  NGALWANA:   I  have  no t  taken  i ns t r uc t i ons  bu t  I  wou ld  

imag ine  the  one tha t  wou ld  endure  i tse l f  to  Ms  J iba  and  the  l ega l  team 

might  be  the  f i r s t  one wh ich  i s  to  a l low  the  w i tness to  tes t i f y  fu r the r  

because  he  i s  qu i te  r i gh t .   We  canno t  s top  the  w i tness  f rom g i v ing  

ev idence  i n  a  pub l i c  domai n  bu t  then  no t  to  g i ve  ev idence  tha t  wou ld  

imp l i ca te  Ms  J iba  and a l l  the  –  and  the  o ther  persons  whom –  who  a re  

no t  rep resented  by  me.  10 

CHAIRPERSON :   Yes .  

ADV VUYANI  NGALWANA:   Now Mr  Pre tor ius  re fe r red  to  wha t  he  te rms  

the  pr inc ip le  o f  Ru le  3 .3 .  

CHAIRPERSO N:   Hm.  

ADV VUYANI  NGALWANA:   Jus t  b r i e f l y  I  w ish  to  dea l  w i th  th is .  

CHAIRPERSON :   Hm.  

ADV VUYANI  NGALWANA:   Can I  take  us  to  Ru le  3 .3  i t se l f  and  w i th  

you r  indu lgence  DCJ  I  jus t  want  to  b r ie f l y  read  i t  because  i t  i s  

impor tan t  to  unders tand  the  tex t  o f  the  Ru le  so  tha t  one can  apprec ia te  

the  tex tua l  contex t  and  the  p r inc ip les  …  20 

CHAIRPERSON :   Yes .  

ADV VUYANI  NGALWANA:   That  l ies  beh ind  i t .  

CHAIRPERSON :   Yes .  

ADV VUYANI  NGALWANA:   I t  reads as  fo l l ows:  

“ I f  the  Commiss ion ’s  lega l  team in tends  to  p resent  



12 JUNE 2019 – DAY 111 
 

Page 92 of 137 
 

to  the  C ommiss ion  a  w i tness whose  ev idence 

imp l i ca tes  o r  may  imp l ica te  anothe r  pe rson  i t  mus t  

th rough  the  Secre tary  o f  the  Commiss ion  no t i fy  the  

imp l i ca ted  person i n  w r i t i ng  w i th in  a  reasonab le  

t ime  before  the  w i tness  g i ves  ev idence . ”  

I  s t ress  on  the  word  “be fore” .  

CHAIRPERSON :   Yes .  

ADV VUYANI  NGALWANA:   3 .3 .1 :  

“So must  be  g i ven  reasonab le  t ime before  the  

w i tness  g i ves  ev idence  tha t  he  or  she  …”  10 

These  a re  the  th ings  about  wh i ch  no t ice  had  to  be  g iven to  the  

imp l i ca ted  pe rson .  

“…tha t  he  or  she i s  o r  maybe imp l ica te d  by  the  

w i tness ’  ev idence . ”  

I  unders tand tha t  the  ev idence lead ing  team on l y  l earn t  las t  n igh t  abou t  

the  con ten t  o f  Mr  Nxasana ’s  ev idence and so  the re  wou ld  no t  have  

been an  oppor tun i t y  to  g ive  pr io r  no t ice .   Two :  

“ In  wha t  way he  or  she i s  o r  may  be  imp l i ca ted  and  

fu rn ished w i th  h im o r  he r  w i th  the  w i tness ’  

s ta tement  o r  re levan t  por t ions  o f  the  s ta temen t . ”  20 

Three:  

“Of  the  da te  and when  -  and  the  venue  when  the  

w i tness  w i l l  g i ve  ev idence . ”  

Four :  

“Tha t  he  o r  she may  a t tend  the  hear i ng  a t  wh i ch  the  
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wi tness  g i ves  ev idence . ”  

F i ve :  

“Tha t  he  or  she  may  be  ass i s ted  by  lega l  

rep resen ta t i ve  when the  w i tness  g ives  ev idence . ”  

S ix :  

“Tha t  i f  he  o r  she  w ishes  to  g i ve  ev idence  h imse l f  

o r  he rse l f  to  ca l l  any  w i tness  to  g i ve  ev idence  on 

h is  o r  he r  beha l f  o r  to  c ross -examine t he  w i tness  

then he  o r  she mus t  w i th in  two  weeks  f rom the  da te  

o f  no t i ce  app ly  in  wr i t i ng  to  the  Commiss ion  fo r  10 

l eave to  do  so  and tha t  the  Cha i rpe rson  w i l l  dec ide  

the  app l i ca t ion . ”  

3 .4  then  says :  

“An app l i ca t i on  in  te rms  o f  i n  te rms  o f  Ru le  3 .3 .6  

mus t  be  submi t ted  i n  wr i t ing  to  the  Secre tary  o f  the  

Commiss ion  w i th in  14  ca lendar  days  f rom the  da te  

o f  the  no t i ce  re fe r red  to  in  Ru le  3 .3 .   The  

app l i ca t ion  mus t  be  accompan ied  by  a  s ta temen t  

f rom the  imp l ica ted  person respond ing  to  the  

w i tness ’  s ta temen t  inso far  as  i t  imp l i ca tes  h im or  20 

her.   The  s ta tement  mus t  make  i t  c lear  wha t  pa r ts  o f  

the  w i tness ’ s ta tement  a re  d i sputed  o r  den ied  and  

the  g rounds upon  wh ich  those pa r ts  a re  d ispu ted  or  

den ied . ”  

And l as t l y  th i s  i s  the  las t  pa r t  I  am go ing  to  read.  
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“ I f  an  imp l i ca te d  pe rson  be l i eves  …”  

And th i s  i s  the  par t  tha t  I  unders tand  the  DCJ was dea l ing  w i th .  

“ I f  an  imp l i ca ted  person  be l ieves  tha t  the  

Commiss ion ’s  l ega l  team d id  no t  g i ve  h im or  he r  

no t ice  re fe r red  to  i n  Ru le  3 .3  w i th in  a  reasonab le  

t ime  be fore  the  w i tness  cou l d  o r  was  to  g i ve  

ev idence  and  tha t  th i s  may  be  pre jud ic i a l  to  h im or  

her  he  or  she  may  app ly  …”  

Tha t  i s  the  imp l i ca ted  person.  

“…may app l y  to  the  Commiss ion  fo r  such  order  as  10 

wi l l  ensu re  tha t  he  or  she  i s  no t  se r ious l y  

p re jud i ced . ”  

Tha t  i s  why  I  am here .  

CHAIRPERSON:   Hm.  

ADV VUYANI  NGALWANA:   There  i s  no th ing  in  Ru le  3 .5  tha t  says tha t  

app l i ca t ion  mus t  be  i n  wr i t ing  …  

CHAIRPERSON :   Hm.  

ADV VUYANI  NGALWANA:   And  o f  cou rse  s ince  the  lega l  team …  

CHAIRPERSON :   We l l  you  migh t  w ish  to  look towards the  end o f  th e  

Ru les  … 20 

ADV VUYANI  NGALWANA:   Yes .  

CHAIRPERSON :   For  someth ing  tha t  migh t  say  any  app l i ca t i on  

prov ided  here  needs  to  be  subs ta t i ve  app l i ca t ion .  

ADV VUYANI  NGALWANA:   Yes .  

CHAIRPERSON :   I  seem to  th ink  the re  i s  someth ing  a long  those  l ines  
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bu t  … 

ADV VUYANI  NGALWANA:   Yes .  

CHAIRPERSON :   Anyway you –  you  … 

ADV VUYANI  NGALWANA:   I  –  I  app rec ia te  tha t  DCJ …  

CHAIRPERSON :   Ja .  

ADV VUYANI  NGALWANA:   Bu t  g i ven …  

CHAIRPERSON :   Yes .  

ADV VUYANI  NGALWANA:   C i r cumstances  …  

CHAIRPERSON :   Ja .  

ADV VUYANI  NGALWANA:   When  one  lea rns  o f  …  10 

CHAIRPERSON :   Yes .  

ADV VUYANI  NGALWANA:   Ev idence  tha t  migh t  imp l ica te  a  pe rson  …  

CHAIRPERSON :   Ja .  

ADV VUYANI  NGALWANA:   On  the  morn ing  e f fec t i ve l y  f i ve  minutes  …  

CHAIRPERSON :   Yes .  

ADV VUYANI  NGALWANA:   Be fore  the  beg inn ing  …  

CHAIRPERSON :   Yes .  

ADV VUYANI  NGALWANA:   I t  i s  imposs ib le  …  

CHAIRPERSON :   Hm.  

ADV VUYANI  NGALWANA:   That  one  wou ld  be  ab le  to  pu t  tha t  in  20 

wr i t i ng .  

CHAIRPERSON :   Ja .  

ADV VUYANI  NGALWANA:   Now th i s  –  the  Ru le  as  I  have  read i t  ta l ks  

about  the  s ta temen t  …  

CHAIRPERSON :   Hm.  
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ADV VUYANI  NGALWANA:   O f  the  w i tness l i ke l y  to  imp l ica te  the  

imp l i ca ted  pe rson .  

CHAIRPERSON :   Hm.  

ADV VUYANI  NGALWANA:   No t ice  o f  the  s ta temen t  be ing  g i ven .  

CHAIRPERSON :   Hm.  

ADV VUYANI  NGALWANA:   I t  does  no t  say  no t ice  o f  ev idence …  

CHAIRPERSON :   Hm.  

ADV VUYANI  NGALWANA:   Be ing  g i ven .  

CHAIRPERSON :   Hm.  

ADV VUYANI  NGALWANA:   So  i t  i s  to  the  s ta tement  …  10 

CHAIRPERSON :   Hm.  

ADV VUYANI  NGALWANA:   That  the  imp l ica ted  pe rson  i s  to  respond.  

CHAIRPERSON :   Hm.  

ADV VUYANI  NGALWANA:   The  reason  I  make  th i s  submiss ion  is  th is  

Mr  Pre tor i us  in  h is  second  opt i on  tha t  Mr  Nxasana  may tes t i f y  on  a l l  

and  sundry  i nc lud ing  ev idence  -  as  I  unders tand  i t  –  ev idence  tha t  may  

imp l i ca te  Ms  J iba  sub jec t  to  Ms  J iba  been g i ven an  oppor tun i ty  in  due  

cou rse  to  come and  p lace  he r  own vers i on  be fore  the  Commiss ion .   

Now the  Ru les  3 .3  to  3 .5  as  I  have  read i t  does  no t  seem to  me  to  

coun tenance  such  a  p ropos i t ion  because i t  dea ls  w i th  s ta temen t .   I t  20 

does  no t  w i th  ev idence  and  i f  a  w i tness  i s  permi t ted  to  make  or  to  g ive  

ev idence  tha t  imp l ica te s  a  w i tness  who has  no t  been  g i ven no t ice  and  

then  is  g i ven  an  oppor tun i t y  to  come and p lace  ev idence  l a te r  the  

damage  i s  long  done because  as  we  a l l  know we  a re  a l l  members  o f  

soc ie ty.   We wa tch  te lev i s ion .   We read newspapers .   Wha tever  i s  sa id  
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by a  w i tn ess espec ia l l y  i n  th is  Commiss ion  -  a t  leas t  i t  has  been my 

observa t ion  –  i s  any a l lega t ion  -  no t  even  proven  ev idence  -  any  

a l legat i on  tha t  i s  made  aga ins t  a  person  is  taken  by  soc ie ty  to  be  the  

t ru th  be fore  i t  i s  even tes ted  and so  by  the  t ime  in  due cou rse  Ms J iba  

comes  to  tes t  tha t  ev idence i t  i s  too  la te .   Now Cha i rpe rson  there  i s  a  

fear  tha t  the  lega l  team and  Ms  J iba  has  and  I  apprec ia te  your  

exp lanat i on  o f  how Mr  Nxasana  came to  tes t i f y  today.   I t  i s  the  t iming  o f  

the  ev idence  the  concern  i s  tha t  th e  Pres iden t  has  re l ieved  Ms  J iba  o f  

her  du t ies  as  the  Depu ty  Na t iona l  D i rec tor  o f  Pub l i c  P rosecu t ions  bu t  

tha t  tha t  dec is i on  s t i l l  needs  to  be  cons idered  by  the  Na t iona l  10 

Assembly.   Now the re  i s  a  debate  abou t  whe ther  the  Nat i ona l  Assembly  

needs  to  approve the  Pres iden t ’s  dec is ion  or  i t  i s  s imp ly  a  rubber  

s tamp.   I  have  no t  s tud ied  tha t  bu t  i t  ce r ta in ly  has  to  be  cons idered  by  

the  Na t iona l  Assembly  and  so  the  fea r  i s  tha t  any  ev idence  tha t  

imp l i ca tes  Ms  J iba  w i thou t  her  hav ing  been g i ven p r io r  no t ice  may  

co lour  those  cons ide ra t i ons  by  members  o f  the  Na t i ona l  Assembly.   We 

do no t  know ye t  when the  Nat i ona l  Assembly  w i l l  cons ide r  th i s .   We  

have the  S ta te  o f  the  Nat i on  Address  coming up  i n  a  coup le  o f  days ’ 

t ime .   I  do  no t  imag ine  tha t  i s  a  p la t fo rm fo r  th i s  so r t  o f  th i ng  to  

happen .   So  in  sho r t  Deputy  Ch ie f  Jus t i ce  we w i thout  hav ing  taken 20 

i ns t ruc t ions  bu t  I  imag ine  th is  migh t  be  a  prac t i ca l  way  to  go  abou t  i t .   

The f i r s t  op t ion  tha t  Mr  Pre tor i us  sugges ted  wh ich  is  to  lead  

Mr  Nxasana  in  ev idence  except  the  ev iden ce  o f  the  imp l ica ted  peop le  

who  have  no t  been g iven no t ice .   The re  was one l as t  th i ng  wh ich  I  

fo rge t  now.   Wel l  i f  I  fo rge t  i t  cou ld  no t  have  been  tha t  impor tan t .  
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CHAIRPERSON :   Ja .  

ADV VUYANI  NGALWANA:   DCJ  un less  there  a re  …  

CHAIRPERSON :   Yes .  

ADV VUYANI  NGALWANA:   O the r  quest i ons tha t  you want  to  pu t  to  me  

those are  my submiss ions  fo r  now.  

CHAIRPERSON :   Yes.   No ,  I  j us t  wan t  to  con f i rm aga in  tha t  as  fa r  as  I  

know the  on l y  reason  Mr  Nxasana  i s  here  i s  because  I  gave  d i rec t i ons  

tha t  a  number  o f  w i tnesses  be  ca l l ed  and he  was  among those  and  –  

and  i t  was  no t  the  f i rs t  t ime  tha t  I  sa id  he  shou ld  be  ca l led .   A l ready  

las t  year  I  had sa id  he  shou ld  be  ca l led  and I  th ink  some a t tempts  were  10 

made  but  i t  d id  no t  happen .  

ADV VUYANI  NGALWANA:   Yes .  

CHAIRPERSON :   Ea r ly  th i s  year  I  had  sa id  he  shou ld  be  ca l led  and  

some a t tempts  may have  been made and d id  no t  succeed.  

ADV VUYANI  NGALWANA:   Yes .  

CHAIRPERSON :   So  he  migh t  have had  no th ing  to  do  w i th  …  

ADV VUYANI  NGALWANA:   Yes .  

CHAIRPERSON :   H im be ing  he re  and  Ms  J iba  maybe  or  h is  ev idence  

been  a t  –  a t  a  par t i cu la r  t ime  no r  wou ld  the  lega l  team rea l l y  o f  the  

Commiss ion  have any th ing  to  do  w i th  tha t  and f rom my s ide  as  I  20 

i nd ica ted  ear l ie r  on  and  you  were  no t  here  w i th  a l l  the  a l lega t ions  

about  wha t  has  been happen ing  a t  the  NPA th i s  Commiss ion  canno t  

f in i sh  i ts  work  in  regard  to  the  l aw  en fo rcemen t  agenc ies  wha t  has  been  

happen ing  w i thou t  hear ing  ev idence o f  somebody  l i ke  Mr  Nxasana .  

ADV VUYANI  NGALWANA:   Yes .  
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CHAIRPERSON :   So  I  j us t  –  I  j us t  wan t  to  c la r i f y  tha t .  

ADV VUYANI  NGALWANA:   Yes.   No  thank  you  DCJ .   Deputy  Ch ie f  

Jus t i ce  tha t  though t  has  come back to  me wh i le  you were  address ing  

( in te rvenes) .  

CHAIRPERSON :   Yes ,  yes .  

ADV VUYANI  NGALWANA:   I t  i s  in  the  ex ten t  o f  the  ev idence  tha t  

Mr  Nxasana  now maybe  led  on  by  Mr  Pre tor i us .   There  has  been a  

sugges t ion  tha t  i f  the  ev idence cove rs  mat te rs  tha t  a re  a l ready  in  the  

pub l i c  domain  o r  mat te rs  tha t  have a l ready been  dea l t  w i th  i n  …  

CHAIRPERSON :   In  j udgmen t .  10 

ADV VUYANI  NGALWANA:   A f f i dav i t s  and  in  judgmen ts .  

CHAIRPERSON :   Ja .  

ADV VUYANI  NGALWANA:   That  Ms  J iba  wou ld  have  had  an  

oppor tun i t y  to  dea l  w i th  those  in  any  even t .   So  there  shou ld  be  no  

imped imen t  to  Mr  Nxasana  tes t i f y ing  to  those  issues .   The  d i f f i cu l t y  

w i th  tha t  o rd ina r i l y  I  have  –  I  wou ld  have no  d i f f i cu l t y  w i th  i t  bu t  the  

d i f f i cu l t y  i n  these c i r cumstances  …  

CHAIRPERSON :   Hm.  

ADV VUYANI  NGALWANA:   I s  I  do  no t  know wha t  ev idence  he  i s  go ing  

to  tes t i fy  to  …  20 

CHAIRPERSON :   Yes .  

ADV VUYANI  NGALWANA:   That  i s  a l ready i n  the  pub l i c  domain .  

CHAIRPERSON :   Yes .  

ADV VUYANI  NGALWANA:   That  i s  the  one th ing  and  so  …  

CHAIRPERSON :   Yes .  
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ADV VUYANI  NGALWANA:   One needs to  do  to  per fo rm th is  exerc i se  o f  

look ing  … 

CHAIRPESON:   Hm.  

ADV VUYANI  NGALWANA:   A t  wha t  i s  a l ready i n  the  pub l i c  domain  to  

wh ich  Mr  Nxasana  w i l l  tes t i fy  to  …  

CHAIRPERSO N:   Yes .  

ADV VUYANI  NGALWANA:   And  so  one  wou ld  no t  ra i se  any ob jec t ion .  

CHAIRPERSON :   Ja .  

ADV VUYANI  NGALWANA:   So  the  exerc ise  tha t  needs  to  be  per fo rmed  

is  l ook  a t  wha t  i s  in  the  pub l i c  domain  and  wha t  i s  new.  10 

CHAIRPERSON :   Yes .  

ADV VUYANI  NGALWANA:   S tand ing  now here  be fore  you I  do  no t  

know wha t  i s  new what  i s  in  the  pub l i c  domain  …  

CHAIRPERSON :   Yes .  

ADV VUYANI  NGALWANA:   And  so  … 

CHAIRPERSON :   Yes .  

ADV VUYANI  NGALWANA:   I t  seems to  me  … 

CHAIRPERSON :   Yes .  

ADV VUYANI  NGALWANA:   Reasonab le  and prac t i ca l  to  a l low  the  lega l  

team to  per fo rm tha t  exe rc i se .  20 

CHAIRPERSON :   Ja .  

ADV VUYANI  NGALWANA:   Had  we known tha t  Mr  Nxasana  is  go ing  to  

be  tes t i fy i ng  today.  

CHAIRPERSON :   Yes .  

ADV VUYANI  NGALWANA:   We  p robab l y  wou ld  have per fo rmed tha t  
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exerc i se  a l ready.  

CHAIRPERSON:   Yes .  

ADV VUYANI  NGALWANA:   We cannot  now be  …  

CHAIRPERSON :   Yes .  

ADV VUYANI  NGALWANA:   Pena l i sed  …  

CHAIRPERSON :   Yes .  

ADV VUYANI  NGALWANA:   And  be  expec ted  to  s i t  in  the  Commiss ion .   

I  cou ld  s i t  …  

CHAIRPERSON :   Hm.  

ADV VUYANI  NGALWANA:   On  a  watch ing  br i e f  … 10 

CHAIRPERSON :   Yes .  

ADV VUYANI  NGALWANA:   To  l i s ten  to  what  i s  been l ed  to  …  

CHAIRPERSON :   Hm.  

ADV VUYANI  NGALWANA:   Bu t  s i nce  I  do  no t  know what  i s  a l ready  in  

the  pub l i c  domain  I  cannot  s tand  up  and  ob jec t  o r  tug  my  lea rned  f r iend  

by  the  s leeve  o f  h i s  jacke t  and say  we l l  hang  on a  second .  

CHAIRPERSON :   Yes .  

ADV VUYANI  NGALWANA:   That  i s  no t  in  the  pub l i c  domain  because  I  

do  no t  know …  

CHAIRPERSON :   Yes ,  yes .  20 

ADV VUYANI  NGALWANA:   And  so  Depu ty  Ch ie f  Jus t i ce  I  wou ld  

request  … 

CHAIRPERSON :   Hm.  

ADV VUYANI  NGALWANA:   Tha t  the  f i r s t  op t ion  tha t  Mr  Pre tor i us  

sugges ted  …  
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CHAIRPERSON :   Hm.  

ADV VUYANI  NGALWANA:   Which  is  and  I  wou ld  add  th i s  …  

CHAIRPERSON :   Hm.  

ADV VUYANI  NGALWANA:   Tha t  tha t  ev idence  shou ld  sub t rac t  any  

ev idence  tha t  imp l ica tes  Mr  Nxasana  whe ther  i t  i s  i n  the  pub l i c  domain  

or  no t .  

CHAIRPERSON :   Ms  J iba .  

ADV VUYANI  NGALWANA:   Ms  –  d id  I  say?  

CHAIRPERSON :   You  say  Mr  Nxasana.  

ADV VUYANI  NGALWANA:   Oh I  am so r ry.   Mr  Nxasana does no t  seem 10 

to  here  imp l i ca te .   Any  ev idence  tha t  imp l ica tes  Ms  J iba  shou ld  be  he ld  

back .   I  am no t  say ing  i t  shou ld  exc i sed  o r  no t  dea l t  w i th .   I t  shou ld  be  

he ld  back .   The  oppor tun i ty  fo r  dea l ing  w i th  such  ev idence  a t  th is  fo rum 

wi l l  come.   I t  may  be  nex t  week .   I  do  no t  know wha t  the  –  wha t  the  

schedu le  o f  the  Commi ss ion  is .   I t  may  be  next  week.   I t  may be  i n  two  

weeks ’ t ime .  

CHAIRPERSON :   Yes .  

ADV VUYANI  NGALWANA:   By  tha t  t ime  …  

CHAIRPERSON :   Hm.  

ADV VUYANI  NGALWANA:   The  lega l  team for  Ms  J iba  wou ld  have  20 

per fo rmed a l l  these exerc i ses …  

CHAIRPERSON :   Hm.  

ADV VUYANI  NGALWANA:   And  there fo re  …  

CHAIRPERSON :   Hm.  

ADV VUYANI  NGALWANA:   The  mat te r  can  con t inue  w i thou t  any  
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d iscomfo r t  f rom …  

CHAIRPERSON :   Hm.  

ADV VUYANI  NGALWANA:   Ms  J iba ’s  team.  

CHAIRPERSON :   As  we speak wha t  I  am inc l ined to  a l low  is  

Mr  Pre tor i us  f i rs t  o p t ion  wh ich  you  –  you have  no  prob lem wi th  bu t  

when I  say  tha t  I  am inc l ined to  say  there  shou ld  be  no  p rob lem i f  the  

ev idence  inc ludes ev idence  or  i t  inc ludes  ma t te rs  tha t  have  been  dea l t  

w i th  i n  cou r t  judgments  or  a f f idav i ts  f i l ed  in  –  i n  cou r t  on  ma t te r s  tha t  

a re  i n  the  pub l i c  domain  a l ready  in  respec t  o f  wh ich  whe ther  i t  i s  

Ms J iba  or  the  fo rmer  Pres ident  o r  Mr  Mrweb i  where  they  wou ld  have  10 

had  a  chance to  dea l  w i th .   In  regard  to  the  po in t  you  make namely  tha t  

as  you  s tand  the re  you  do  no t  know what  tho se may  be  because  you  

have  no t  had  a  chance  to  have  a  l ook  I  am wonder ing  whe the r  there  w i l l  

be  no  prob lem i f  we  p roceed  on  the  bas is  tha t  Mr  Pre tor i us  wou ld  be  

cau t i ous  to  look  a t  –  to  dea l  –  to  lead  the  w i tness  in  regard  to  ma t te rs  

tha t  fa l l  w i th  tha t  -  w i th in  tha t  and  you migh t  no t  be  aware  o f  i t  as  l ong  

as  i t  can  be  shown  tha t  there  –  the re  are  ma t te rs  tha t  a re  dea l t  w i th in  

judgmen ts  or  in  a f f i dav i ts  tha t  have  been  in  cour t  and so  on  and then  to  

the  –  and  there fore  tha t  fo r  now the re  shou ld  no t  be  any  n ew mat te rs  

dea l t  w i th  tha t  imp l i ca te  the  persons  tha t  have  no t  been  cove red  in  tha t  20 

way bu t  tha t  when  Mr  Nxasana  comes back everybody  who  is  imp l i ca ted  

has  had  a  chance  then they can -  he  can cove r  a l l  new mat te rs .   Tha t  i s  

the  i nc l i na t ion  I  have .   Wha t  do  you say  abou t  tha t?  

ADV VUYANI  NGALWANA:   Yes Deputy  Ch ie f  Jus t i ce  fa r  be  i t  fo r  me  to  

doubt  my l ea rned f r i end  Mr  Pre to r ius ’ i n ten t ions …  
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CHAIRPERSON :   Ja .  

ADV VUYANI  NGALWANA:   Or  in tegr i ty  –  I  even  hes i ta te  to  b r ing  i n  the  

word  i n teg r i t y.  

CHAIRPERSON :   Ja .  

ADV VUYANI  NGALWANA:   I  am qu i te  con f iden t  tha t  …  

CHAIRPERSON :   Ja .  

ADV VUYANI  NGALWANA:   He  w i l l  do  prec ise ly  tha t  and  s teer  o f f  …  

CHAIRPERSON :   Hm.  

ADV VUYANI  NGALWANA:   Away f rom new mat te rs .  

CHAIRPERSON :   Yes .  10 

ADV VUYANI  NGALWANA:   Migh t  i t  no t  be  a  so r t  o f  be l t  and  rac i s t  job  

… 

CHAIRPERSON :   Hm.  

ADV VUYANI  NGALWANA:   To  reques t  Mr  Pre tor i us  to  when he pu ts  

such  quest i ons  to  Mr  Nxasana  tha t  have  p rev ious l y  been or  dea l ing  w i th  

ma t te rs  tha t  a re  prev ious l y  o f  reason  …  

CHAIRPERSON :   Hm.  

ADV VUYANI  NGALWANA:   On  a f f idav i t  o r  in  judgments  …  

CHAIRPERSON :   Hm.  

ADV VUYANI  NGALWANA:   Perhaps pre f i x  the  quest i on .   I  know i t  may  20 

be  a  tough  ask  …  

CHAIRPERSON :   Hm.  

ADV VUYANI  NGALWANA:   Because  he  maybe  he d id  no t  p repare  i t  

tha t  way.  

CHAIRPERSON :   Yes .  
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ADV VUYANI  NGALWANA:   To  pre f i x  the  ques t ion  w i th  Mr  Nxasana  i n  

the  ma t te r  o f  so  and so  in  the  judgment  w i thout  c i t ing  a  par t i cu la r  

paragraph …  

CHAIRPERSON :   Hm.  

ADV VUYANI  NGALWANA:   Th is  mat te r  was dea l t  w i th  can  I  ask  you 

th i s  ques t ion  then  ask h im or  …  

CHAIRPERSON:   Hm.  

ADV VUYANI  NGALWANA:   In  a  par t i cu la r  a f f i dav i t  in  a  ma t te r  th i s  was  

dea l t  w i th  … 

CHAIRPERSON :   Hm.  10 

ADV VUYANI  NGALWANA:   So  tha t  when  I  keep my  no te  …  

CHAIRPERSON :   Hm.  

ADV VUYANI  NGALWANA:   I  know exac t l y  wh ich  j udgmen t  to  go  to  …  

CHAIRPERSON :   Hm.  

ADV VUYANI  NGALWANA:   To  sa t i s fy  myse l f  and  the  lega l  team …  

CHAIRPERSON :   Hm.  

ADV VUYANI  NGALWANA:   Tha t  tha t  ma t te r  was  indeed  –  had i ndeed  

been dea l t  w i th  p rev ious l y  and  tha t  i t  i s  no t  new.  

CHAIRPERSON :   Hm.   I  –  I  th i nk  what  wou ld  be  impor tan t  i s  tha t  the  

w i tness ’  ev idence  is  l imi ted  to  those  parameters .  20 

ADV VUYANI  NGALWANA:   Yes .  

CHAIRPERSON :   Whe the r  Mr  Pre tor i us  re fe rs  to  wh ich  a f f idav i t  i n  

wh ich  ma t te r  and  so  on  and so  on  i f  he  –  i f  he  can .   I  am sure  the re  i s  

no  p rob lem but  i f  he  i s  no t  ab le  t o  as  long  as  i n  due  cou rse  you can  be  

in fo rmed …  
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ADV VUYANI  NGALWANA:   Yes .  

CHAIRPERSON :   To  say  tha t  re la ted  to  tha t .   That  re la ted  to  tha t .   So  

as  long  as  tha t  can be  done i t  shou ld  be  f i ne .  

ADV VUYANI  NGALWANA:   No  I  am happy  w i th  tha t .  

CHAIRPERSON :   You  are?   You  wou ld  be  happy  w i th  tha t?  

ADV VUYANI  NGALWANA:   Yes .  

CHAIRPERSON :   Okay,  a l r igh t .   I  th ink  we proceed .   Mr  Pre tor ius…  

ADV VUYANI  NGALWANA:   Thank you  Depu ty  Cha i r.  

CHAIRPERSON :   Thank  you  Mr  Nga lwana .   Mr  Pre to r ius  what  do  you …  

ADV PAUL JOSEPH PRETORIUS SC :   Cha i r  j us t  … 10 

CHAIRPERSON :   Say  tha t  i s  the  inc l i na t ion  I  have  bu t  you  have  

( in te rvenes) .  

ADV PAUL JOSEPH PRETORIUS SC :   Jus t  a  l i t t l e  more  br i e f l y  than  

wha t  has  occu r red  so  fa r.   The  f i rs t  th ing  is  you w i l l  make  an  order.   I  

w i l l  ab ide  by  tha t  o rder.   I  cannot  ab ide  by  suggest i ons …  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   I n  regard  to  wha t  wou ld  be  

app rop r ia te .  

CHAIRPERSON :   Ja ,  no ,  no  bu t  I  wan t  to  hear  what  you have to  say 

about  sugges t ions .  20 

ADV PAUL JOSEPH PRETORIUS S C :   Yes .   So  l e t  me  do  tha t  then.   

F i r s t l y  i t  i s  impor tan t  to  p lace  on  record  th i s  i ssue  o f  t iming .  

CHAIRPERSON :   Hm.  

ADV PAUL JOSEPH PRETORIUS SC :   There  i s  a  suggest i on  tha t  the  

w i tness ’  ev idence  has been  t imed  in ten t i ona l l y  o r  un in ten t iona l l y  …  



12 JUNE 2019 – DAY 111 
 

Page 107 of 137 
 

CHAIRPERSON :   Hm.  

ADV PAUL JOSEPH PRETORIUS SC :   I  do  no t  know how you  t ime  

ev idence .  

CHAIRPERSON :   Hm.  

ADV PAUL JOSEPH PRETORIUS SC :   Ev idence  un in ten t i ona l l y  …  

CHAIRPERSON :   Hm.  

ADV PAUL JOSEPH PRETORIUS SC :   In  o rder  to  p re jud i ce  Ms  J iba .  

CHAIRPERSON :   Hm.  

ADV PAUL JOSEPH PRETORIUS SC :   Le t  me s ta te  qu i te  c lear l y  tha t  i s  

no t  the  case .  10 

CHAIRPERSON :   Hm.  

ADV PAUL JOSEPH PRETORIUS SC :   I  can  g ive  the  Cha i r  an  

assurance  and  …  

CHAIRPERSON :   Ja .  

ADV PAUL JOSEPH PRETORIUS SC :   And as  you  know Cha i r  i t  was  a t  

you r  d i rec t ion  tha t  t h i s  …  

CHAIRPERSON :   Wel l  I  –  I  have  made  tha t  qu i te  c lear.  

ADV PAUL JOSEPH PRETORIUS SC :   That  th is  happened .  

CHAIRPERSON :   Hm.  

ADV PAUL JOSEPH PRETORIUS SC :   In  any event  the  t iming  was no t  20 

a cho ice  o f  the  w i tness .  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC:   The t iming  was imposed  …  

CHAIRPERSON :   Ja .  

ADV PAUL JOSEPH PRETORIUS SC :   On  the  w i tness  by  the  
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Commiss ion  …  

CHAIRPERSON :   Hm.  

ADV PAUL JOSEPH PRETORIUS SC :   A t  you r  reques t .  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   He had  noth ing  to  do  w i th  i t  a t  

a l l .  

CHAIRPERSON :   Hm.  

ADV PAUL JOSEPH PRETORIUS SC :   The th i rd  i s  tha t  in  any  even  the  

consequences o f  ev idence  be ing  l ed  under  oa th  o r  under  a f f i rma t ion  a t  

a  pub l i c  i nqu i r y  o f  th is  na ture  wou ld  inev i tab l y  a f fec t  o ther  i ssues  in  10 

other  j u r i sd i c t i ons  and tha t  mus t  be  so .   Those  consequences  can  never  

be  an  excuse o r  a  g ro und fo r  no t  lead ing  ev idence  tha t  we are  ob l iged 

to  lead he re  by  v i r tue  o f  s ta tu te  bu t  tha t  i s  no t  an  i ssue  tha t  we need 

do  any  more  than  no te  fo r  the  presen t .  

CHAIRPERSON :   Yes ,  yes .  

ADV PAUL JOSEPH PRETORIUS SC :   The second  po in t  tha t  we  wou ld  

l i ke  to  emphas is  as  a  lega l  team Cha i r  i s  the  very  na tu re  o f  a  pub l i c  

inqu i ry.   I t  i nvo lves  encourag ing  w i tnesses to  come fo rward ,  to  g i ve  

ev idence  w i th in  i ts  te rms  o f  re fe rence .   I t  i s  i ne v i tab le  the  s ta tu te  

con templa tes  tha t  the  te rms o f  re fe rence  con templa ted  the  regu la t ions  20 

con templa ted  the  ru les  con templa ted  tha t  pe rsons w i l l  be  imp l ica ted  by  

ev idence  adve rse  to  tha t  –  to  tha t  persons  in te res ts .   I t  i s  the  very  s tu f f  

o f  th is  inqu i ry  tha t  ev idence  wou ld  be  l ed  imp l i ca t ing  o the r  persons  in  

many  cases nega t i ve l y  o r  adverse l y.   Tha t  p r inc ip le  cannot  be  

undermined  by  any  order  tha t  you  wou ld  make  Cha i r  o r  any th ing  tha t  
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the  lega l  team cou ld  agree to .   Prov ided  w i tnesses  are  t rea ted  fa i r l y  

and  those  ru les  are  there  fo r  tha t  pu rpose .  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   So  Cha i r  a l l  we  submi t  …  

CHAIRPERSON :   Ja .  

ADV PAUL JOSEPH PRETORIUS SC :   I s  tha t  the  pr inc ip le  must  remain  

sacrosanct .  

CHAIRPERSON :   Hm.  

ADV PAUL JOSEPH PRETORIUS SC :   Tha t  w i tnesses  mus t  no t  be  

prevented  f rom g i v i ng  such ev idence  as  they are  en t i t l ed  to  g i ve  10 

wi thou t  fa i r  p re jud ice  ( in te rvenes) .  

CHAIRPERSON :   Yes  bu t  remember  Mr  Nga lwana  a l so  made  i t  c l ear  

tha t  they  a re  no t  seek ing  to  p revent  the  lead ing  o f  ev idence  …  

ADV PAUL JOSEPH PRETORIUS SC :   We l l  … 

CHAIRPERSON :   I t  i s  j us t  the  t iming .  

ADV PAUL JOSEPH PRETORIUS SC :   No  tha t  i s  –  tha t  i s  c lea r.  

CHAIRPERSON :   Ja .  

ADV PAUL JOSEPH PRETORIUS S C :   And  then  a  so lu t i on  tha t  we  w i l l  

reach  … 

CHAIRPERSON :   Yes .  20 

ADV PAUL JOSEPH PRETORIUS SC :   That  p r inc ip le  w i l l  be  met  bu t  the  

pub l i c  ou t  the re  i s  l i s ten ing  to  th is  a rgument .  

CHAIRPERSON :   Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   And i t  can  never  be  the  case  

tha t  the  pub l i c  shou ld  be  d i scouraged  …  
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CHAIRPERSON :   Hm.  

ADV PAUL JOSEPH PRETORIUS SC:   F rom coming fo rward  to  g i ve  

the i r  ev idence …  

CHAIRPERSON :   Hm.  

ADV PAUL JOSEPH PRETORIUS SC :   In  fea r  tha t  p r io r  to  the i r  g iv i ng  

ev idence  … 

CHAIRPERSON :   Hm.  

ADV PAUL JOSEPH PRETORIUS SC :   They  w i l l  somehow come under  

some so r t  o f  jud i c ia l  o r  o the r  a t tack  and  …  

CHAIRPERSON :   Hm.  10 

ADV PAUL JOSEPH PRETORIUS SC :   Somehow the i r  in f luence  w i l l  –  

the i r  ev idence  w i l l  be  in f luenced i n  tha t  way.   So  the  pr i nc ip le  tha t  mus t  

remain  sacrosanc t  –  we  submi t  –  i s  tha t  w i tnesses mus t  be l i eve  tha t  

they  are  f ree  to  come here  and  g ive  ev idence wha tever  i t s  

consequences and however  damaging  i t  may  be  to  o ther  peop le  and I  

be l ieve  in  the  so lu t ion  we  have  reached tha t  i s  sac rosanc t .   I t  i s  

sub jec t  on ly  to  one du ty  and  tha t  i s  the  du ty  o f  the  Commiss ion  to  ac t  

fa i r l y  and tha t  we are  t r y ing  to  do  in  tha t  case .   The  las t  po in t  tha t  I  

wou ld  l i ke  to  make  Cha i r  i s  tha t  I  w i l l  obv ious l y  ab ide  by  you r  ru l ing  bu t  

the  i n ten t ion  i s  no t  to  dea l  w i th  anyth ing  beyond  the  in te rac t i ons  tha t  20 

gave r i se  to  the  many cou r t  app l i ca t ions an d  dec i s ions o f  the  cou r t  and  

in  fac t  i nso far  as  a  judgmen t  dea l s  w i th  a  pa r t i cu la r  i ssue  one  may  

assume tha t  tha t  i s  i n  the  pub l i c  domain .   I t  i s  a  ma t te r  very  c l ear  thank  

you  Cha i r.  

CHAIRPERSON :   I  j us t  wan t  to  emphas i se  aga in  tha t  the  Commiss ion  
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seeks to  s t r i ke  a  ba lance be tween  var ious o r  among var i ous i n te res ts  

and  one  o f  these  is  tha t  i t  seeks  to  ensu re  fa i rness  to  a l l  pa r t i es  

inc lud ing  imp l ica ted  persons .   I  have  made  i t  c l ear  over  the  pas t  year  

o r  so  bo th  in  med ia  br ie f ings and in  th is  venue  tha t  imp l i ca ted  persons 

w i l l  be  dea l t  w i th  fa i r l y  as  we l l .   They mus t  be  dea l t  w i th  fa i r l y  and tha t  

nobody w i l l  have f ind ings made aga ins t  them jus t  because o f  wha t  the  

med ia  may  be say ing  abou t  them o r  aga ins t  them.   Any  f i nd ings tha t  w i l l  

be  made  w i l l  be  made on  the  bas i s  o f  ev idence  led  in  the  Commiss ion  

and  th roughou t  we  con t inue  to  t r y  and  be  fa i r  to  eve rybody.   I  thought  I  

mus t  jus t  emphas i se  tha t  and  aga in  to  the  ex ten t  tha t  there  may  have 10 

been any  th ink ing  tha t  Mr  Nxasana  –  Mr  Nxasana ’s  be ing  he re  i s  t imed  

by  anybody to  co inc ide  w i th  anyth ing .   Aga in  I  ind i ca te  tha t  he  was  

ca l led  because I  gave d i rec t ions  tha t  he  and  cer ta in  o ther  w i tnesses 

whom we  are  no t  ment ion ing  now be  ca l l ed  and  I  have been  to ld  tha t  

some o f  them a re  no t  ava i lab le .   So  they  w i l l  –  may have  to  be  ca l led  

la te r.   So  we w i l l  con t inue  to  have s i tua t ions  where  a  person  who is  

imp l i ca ted  o r  no t  imp l i ca ted  bu t  a  pe rson  who i n  the  v iew o f  the 

Commiss ion  has  knowledge  or  in fo rma t ion  tha t  may  be  he lp fu l  i n  the  

inqu i ry  o f  the  Commiss ion  may  be  ca l l ed  to  come and g ive  ev idence .  

So  i t  i s  no t  the  las t  t ime tha t  a  pe rson is  ca l led  to  g i ve  ev idence 20 

because  the  Cha i rperson  so  d i rec ts  bu t  fa i rness  to  a l l  imp l i ca ted  

persons  i s  ve ry  impor tan t  bu t  as  I  say  there  i s  fa i rness  tha t  mus t  be  

taken in to  account  to ge ther  w i th  a l l  p rac t i ca l i t i es  and cons t ra in ts  tha t  

the  Commiss ion  has  –  w i th in  wh ich  the  Commiss ion  mus t  opera te .   So 

wha t  I  am –  these  are  jus t  remarks  tha t  I  cons ider  impor tan t  to  make.   
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Wi th  rega rd  to  how we  proceed  I  con f i rm tha t  we  are  go ing  to  fo l lo w  the  

op t ion  –  op t i on  one  tha t  Mr  Pre to r ius  men t ioned  w i th  wh i ch  

Mr  Nga lwana  does  no t  have  a  p rob lem sub jec t  to  the  remarks  he  made  

and on the  unders tand ing  tha t  I  be l i eve  we –  a l l  th ree  o f  us  have  

ach ieved  here  in  th i s  open  hear i ng  in  te rms o f  a l so  ma t te r s  tha t  may be 

in  the  pub l i c  domain  by  way  o f  cour t  judgmen ts  and  a f f i dav i t s  f i l ed  i n  

cou r t  and Mr  Pre tor i us  i n  lead ing  the  ev idence  o f  the  w i tness  w i l l  be  –  

w i l l  bea r  tha t  in  mind  as  he  l eads  the  ev idence  o f  the  w i tness.   Of  

par t i cu la r  impor tance  in  th is  c ase i s  tha t  the  lega l  team was no t  ab le  to  

g ive  no t i ce  even to  say Mr  Nxasana  wou ld  be  g i v ing  ev idence .   10 

Somet imes  there  may be  a  s i tua t ion  where  no t i ce  was  g i ven o f  –  i n  

te rms o f  Ru le  3 .3  o f  the  Ru les  o f  the  Commiss ion  bu t  the  14  days  d id  

no t  lapse.   Tha t  migh t  fa l l  under  a  d i f fe ren t  cons ide ra t ions .   So  Mr  

Nxasana  w i l l  have to  come back  a t  –  on  a  la te r  da te  to  f ina l i se  h i s  

ev idence  tha t  wou ld  cove r  any ma t te rs  tha t  w i l l  fa l l  ou ts ide  o f  the  

paramete rs  tha t  I  have i nd i ca ted  as  d iscussed he re  a t  the  open hear i ng  

w i th  Mr  Pre to r ius  and Mr  Nga lwana .   That  i s  how we  are  go ing  to  

p roceed .  

ADV PAUL JOSEPH PRETORIUS SC :   Thank  you Cha i r.  

CHAIRPERSON :   I  wou ld  l i ke  to  take  a  f i ve  minu te  ad jou rnmen t  and  20 

then  we  w i l l  –  we w i l l  con t inue .   We  wi l l  j us t  take  a  f i ve  minute  

ad journmen t .   We  ad journ .  

INQUIRY ADJOURNS  

INQUIRY RESUMES  

CHAIRPERSON :   You  may proceed  Mr  Pre tor ius .  
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ADV PAUL JOSEPH PRETORIUS SC :    Cha i r  j us t  a  housekeep ing  

ma t te r,  I ’ ve  dec ided to  dea l  w i th  someth ing  tha t  I  had  i n tended to  dea l  

w i th  a t  the  conc lus ion  o f  the  w i tnesses ’ ev idence and  tha t ’s  the 

Cons t i tu t i ona l  Cour t  judgmen t ,  one  can  sa fe l y  assume tha t  ma t te rs  

commented  on  by  the  Cons t i tu t iona l  Cour t  and  con ta ined in  the  

judgemen t ,  par t i cu la r ly  a re  ma t te rs  in  the  pub l i c  domain .   They  do  no t ,  

in  any  even t ,  imp l i ca te  Ms  J iba  o r  any  o ther  ind iv i dua l  apa r t  f rom the  

fo rmer  Pres iden t  in  any  sense  a t  a l l  and  those  are  mere ly  comments .  

CHAIRPERSON :      Wel l  you  are ,  o f  cou rse ,  no t  sugges t ing  tha t  wha t  

you  mean  is  wha teve r  i t  i s  you are  go ing  to  re fe r  to  i s  someth in g  tha t  10 

has  been  sa id  by  the  Cour t  and is  in  the  pub l i c  domain  i r respec t ive  

…( in te rven t ion ) .  

ADV PAUL JOSEPH PRETORIUS SC :    And a l l  pa r t i es  concerned have  

had  an oppor tun i t y  to  p resent  the i r  ve rs ions ,  a rgue fu l l y  and the  resu l t  

o f  a l l  tha t  p rocess  in  the  h ighes t  Cour t  i s  wha t  I ’m  go ing  to  re fe r  to .  

CHAIRPERSON :      Yes  okay.  

ADV PAUL JOSEPH PRETORIUS S C :    Cha i r  in  add i t i on  to  tha t  Mr  

Nxasana  h imse l f  ra ises  a  concern  tha t  he ’s  here  a t  some persona l  cos t  

and  a t  the  reques t  o f  the  Commiss ion ,  vo lun tee red  to  c ome fo rward  and 

g iven  tha t  h i s  ev idence  may  now s t re tch  over  to  ano the r  day  i t ’ s  a  20 

mat te r  o f  some concern  and  I  wou ld  j us t  w ish  to  p lace  tha t  on  record  i t  

was communica ted  to  me  dur ing  the  recen t  sho r t  ad jou rnmen t .  

CHAIRPERSON :      Yes  maybe  before  you p ro ceed l e t  me  ta l k  to  h im.   

Mr  Nxasana,  i t  appears  tha t  i t ’s  inev i tab le  tha t  you  may have  to  come 

back ,  now Mr  Pre tor i us  te l l s  me  tha t  you  are  concerned  abou t  tha t .   I t  



12 JUNE 2019 – DAY 111 
 

Page 114 of 137 
 

doesn ’ t  mean you ’ l l  come back  tomorrow  so  you may  have i n tended to  

spend  on l y  today  a t  th e  Commiss ion  bu t  in  te rms  o f  when you  wou ld  

come back your  ava i lab i l i t y  wou ld  be  l ooked a t  as  we l l .   Does  you r  

concern  remain ,  no tw i ths tand ing?  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :      Yes  Cha i r  i t  remains  

Cha i r,  no tw i ths tand ing .   Cha i r  as  I  have  exp la ined t ha t  I  run  a  prac t i ce  

and  un fo r tunate ly  I ’m  a  so le  p ropr ie to r  o f  my  p rac t i ce ,  my  p rac t i ce  i s  

su f fe r ing  as  I  am here .   In  fac t ,  I ’ ve  been  here ,  no t  on l y  today,  two  days  

a l ready.  

CHAIRPERSON :      Inc lud ing  yes terday.  10 

MR MXOLIS I  SANDILE OLIVER NXASANA :      Inc lud ing  yes terday.  

CHAIRPERSON :      Yes .  

MR MXOLIS I  SANDILE OLIVER NXASANA :      And they say tha t  i t  i s  

inev i tab le  and  i t ’ s  an t ic i pa ted  tha t  I ’ l l  have to  come back .  

CHAIRPERSON :      Yes  –  no  I  th ink  i t ’ s  un for tuna te  tha t  th is  i s  the  

s i tua t ion  and  I  app rec ia te  wha t  you  are  ta lk ing  abou t  when  you  a re  a  

so le  p rac t i t ione r  i n  a  lega l  f i rm when you are  no t  there  you a re  no t  

earn ing  income and  there  are  peop le  you have to  pay  a t  the  end o f  the  

mon th ,  there  a re  b i l l s  to  be  pa id  bu t  the  l ega l  team may have  to  have a  

look ,  I  mean ,  i f  somebody  goes  to  g ive  ev idence  in  Cour t ,  the re ’s  20 

prov is i on  fo r  w i tness fees  and I  wou ld  imag ine  tha t  the  Commiss ion  

shou ld  have  s imi la r  p rov is i ons  tha t  a re  app l i cab le  to  i t .   I  don ’ t  know 

wha t  l imi ts  there  are  bu t  I  wou ld  have  imag ined  tha t  they  shou ld  be  –  

the i r  ra te  shou ld  be  such  tha t  i t  shou ld ,  as  fa r  as  pe rsona l ,  p lace  the  

person  –  the  w i tness  in  the  pos i t ion  he  or  she  wou ld  have  been  i n  i f  



12 JUNE 2019 – DAY 111 
 

Page 115 of 137 
 

she  had no t  been ca l led  to  come and g ive  ev idence but  I  th ink  tha t  

p robab l y  a t  th is  s tage there ’ s  no th ing  more  one can say  o ther  than tha t ,  

tha t  avenue shou ld  be  exp lored  tha t  migh t  no t  fu l l y  cover  your  s i tua t ion  

bu t  i t  migh t  go  to  a  cer ta in  po in t ,  i s  tha t  r i gh t?  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Tha t  i s  cor rec t  Cha i r.  

CHAIRPERSON :       Yes  I  th ink  tha t  must  be  exp lored ,  I  can  see  no  

reason why there  wou ldn ’ t  be  a  s imi l a r  p rov i s ion  app l i cab le  to  the  

Commiss ion  bu t  the  lega l  team can l ook  in to  tha t  and  you  can  be  in  

touch w i th  them.  

MR MXOLIS I  SANDILE OLIVER NXASANA :     Thank you Cha i r.   10 

ADV PAUL JOSEPH PRETORIUS SC :    Wel l  look  a t  the  app l i cab le  law.  

CHAIRPERSON :      Yes  look  a t  the  app l i cab le  l aw  ja ,  thank  you .  

ADV PAUL JOSEPH PRETORIUS SC :    Thank you .   Cha i r  the  f ina l  

ma t te r  i s  tha t ,  Mr  Nxasana  i s  booked  on  a  f l i gh t  a t  7  o ’ c lock  so  i f  we  

may  because we ’ re  go ing  to  come back  ano the r  day anyway,  ad jou rn  a t  

the  normal  t ime.  

CHAIRPERSON :      Ja  tha t ’s  f ine .  

ADV PAUL JOSEPH PRETORIUS SC :    Thank  you.  

CHAIRPERSON :      One  second  Mr  Pre tor i us ,  thank  you .  

ADV PAUL JOSEPH PRETORIUS SC :    Thank  you  Cha i r.   Mr  Nxasana  20 

at  page  11  o f  you r  s ta tement  you  dea l  w i th  the  c i rcumstances  g i v ing 

r i se  to  your  u l t imate  suspens ion  by  the  Pres iden t .   Fo r  the  moment  

we ’ re  no t  go ing  to  dea l  w i th  the  ev idence  tha t  you i n tended lead ing  

concern ing  the  c i r cumstances wh ich  say –  wh ich  you  say wou ld  have  

exp la ined  o r  wou ld  exp la in  the  Pres iden t ’s  ac t i ons because  those  are  
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mat te rs  wh ich  imp l ica te  o the r  par t ies .  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :      Yes  bu t  jus t  fo r  

cor rec t ion  I  wasn ’ t  u l t ima te l y  suspended,  j us t  fo r  the  record .  

ADV PAUL JOSEPH PRETORIUS SC :    Yes.  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Yes .  

ADV PAUL JOSEPH PRETORIUS SC :    Yes  there  was  an  in ten t ion  . . .  

( in te rvenes)  

MR MXOLIS I  SANDILE OLIVER NXASANA :   The re  was  an  i n ten t ion .  

ADV PAUL JOSEPH PRETORIUS SC :    To  suspend  and  tha t  was  the  

sub jec t  ma t te r  o f  l i t i ga t ion .  10 

MR MXOLIS I  SANDILE OLIVER NXASANA :      Tha t  i s  cor rec t  yes .  

ADV PAUL JOSEPH PRETORIUS SC :    I ’m sor ry  i f  I  pu t  i t  tha t  way.   

You a lso  dea l  w i th  the  s tep  tha t  you  took to  ensu re  tha t  in  any  process  

tha t  occur red  i n  re la t ion  to  you r  employmen t  you a t tempted to  ensure  

tha t  you  wou ld  rece i ve  a  fa i r  hear ing .  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :    You dea l  w i th  the  inqu i ry  tha t  

was i n tended  to  be  he ld  under  Advo ca te  Nazeer  Cass im.  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Tha t  i s  cor rec t .  

ADV PAUL JOSEPH PRETORIUS S C :    We  won ’ t  go  i n to  tha t  fo r  the  20 

moment  s imp ly  because  I ’ d  l i ke  to  keep  the  ev idence  i n  i t s  p rope r  

sequence .   You  then dea l  w i th  the  s i tua t ion  a t  the  N PA du r ing  your  te rm 

o f  o f f i ce  wh ich  has  been a  sub jec t  o f  comment  by  the  Cour ts  and 

concerns  the  conduct  o f  pe rsons who are  imp l i ca ted  by  your  s ta temen t .  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Tha t  i s  cor rec t  Cha i r.  
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ADV PAUL JOSEPH PRETORIUS SC :    I ’m not  go ing  to  tes t  the  f ine  

d is t inc t i ons be tween wha t  a re  fac ts  w i th in  your  knowledge tha t  haven ’ t  

been  canvassed  i n  Cour t  and  wha t  ev idence  has  been  canvassed i n  

Cour t ,  tha t ’s  perhaps too  f ine  a  d is t inc t i on  to  d raw  a t  th i s  s tage .   So 

wha t  I ’d  l i ke  to  do  i s ,  ju s t  to  p lace  on  record  as  i s  common knowledge 

tha t  you u l t imate ly  en tered  i n to  what  has been te rmed,  a  se t t l ement  

agreemen t .  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :    Tha t  se t t lemen t  ag reemen t  

invo l ved  pay ment  to  you  o f  a  sum o f  money.  10 

MR MXOLIS I  SANDILE OLIVER NXASANA :      Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS S C :    Tha t  i ssue  came before  the  

Cour ts  and  wha t  came be fo re  the  Cour ts  were  no t  on l y  the  te rms  o f  the  

se t t l ement  agreemen t  bu t  the  fac t  o f  the  se t t lemen t  ag reemen t ,  the  

c i r cumstances  in  wh i ch  i t  took  p lace  and i ts  law fu lness .  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :    Tha t  l i t i ga t ion  o f  wh ich  you 

were  a  pa r t  bu t  no t  the  pr inc ip le  app l i can t  f ina l l y  found i t s  way to  the  

Cons t i tu t i ona l  Cour t .  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Tha t  i s  so .  20 

ADV PAUL JOSEPH PRETORIUS S C :    And  i n  a  judgment  o f  the  

Cons t i tu t i ona l  Cour t  wh ich  is  con ta ined i n  the  bund le  a t  page 85  the  

Cons t i tu t i ona l  Cour t  dea l t  w i th  the  ev idence p laced  be fo re  

i t…( in te rvent i on) .  

CHAIRPERSON :      One  second  Mr  Pre tor ius ,  thank  you ,  you  may 
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proceed .  

ADV PAUL JOSEPH PRETORIUS SC :    The  Const i tu t iona l  Cour t  dea l t  

w i th  the  ev idence  tha t  had  been  p laced before  i t ,  dea l t  w i th  the  

judgemen ts  o f  the  Cour t  be low and  came to  i t s  own f ind ings i n  re la t ion  

to  the  i ssues  be fore  i t ,  p r i nc ipa l l y  mat te rs  re levant  to  the  Nat i ona l  

Prosecut i ng  Au thor i t y  and i n  par t i cu la r  re levan t  to  the  even tua l  end ing  

o f  you r  te rm o f  o f f i ce .  

MR MXOLIS I  SANDILE OLIVER NXASANA :     That  i s  so  Cha i r.   

ADV PAUL JOSEPH PRETORIUS S C :    And  I ’d  l i ke  to  go  there  d i rec t l y  

i f  I  may,  to  dea l  w i th ,  f i r s t l y  some genera l  comments  made by  the  10 

major i ty  o f  the  Cour t  under  the  hand  o f  Mad langa  J ,  Jus t i ce  Mad langa  

and  i f  one  can  go  to  par agraph  s i x .   The  Cons t i tu t i ona l  Cour t  and  i t s  

ma jor i ty  there  says ,  and  tha t ’s  a t  page  –  I  am sor ry  Cha i r,  tha t ’s  a t  

page 92  o f  the  bund le  where  the  background  is  dea l t  w i th .  

CHAIRPERSON :      Thank  you .  

ADV PAUL JOSEPH PRETORIUS SC :    Pa rag raph  s i x  reads,  

 “The  even t  tha t  a re  a t  the  cen t re  o f  these proceed ings  are  in  

 the  pub l i c  domain ,  the  judgmen t  o f  the  H igh  Cour t  no tes  tha t  i t  

 was common cause  be fore  tha t  Cour t  tha t  s ince  Sep tember  

 2007 the  recen t  h is to ry  a t  the  NPA,  and i t  quo tes  the  judgmen t  20 

 o f  the  H igh  Cour t ,  has been  one  o f  pa ra l ys ing  ins tab i l i t y ” ,  

 Tha t  i s  the  quote ,  tha t  judgment  g i ves  de ta i l  o f  tha t  h i s to ry .   I f  

we  may go  then to  pa rag raph  seven  i t  reads,  

 “ In  Ju l y  2014 w i th in  abou t  on ly  n ine  months  o f  h is  

 appo in tment ,  a  p rocess  ca lcu la ted  to  r emove  Mr  Nxasana  
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 f rom o ff i ce  commenced” ,   

 Tha t  p rocess  wou ld  have  been  the  subs tance  o f  your  ev idence 

today.  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Tha t  i s  cor rec t  

ADV PAUL JOSEPH PRETORIUS SC :    In  the  main  a t  l eas t ,  

 “The  then  Pres ident ,  the  j udgmen t  c on t i nues ,  Mr  Jacob  Zuma 

 in fo rmed  Mr  Nxasana o f  h is  i n ten t ion  to  ins t i tu te  an  i nqu i r y  

 in to  h is  f i t ness  to  ho ld  o f f i ce ,  th i s  was  fo l lowed by  a  no t ice  

 tha t  the  fo rmer  Pres iden t  was  cons ider ing  suspend ing  Mr  

 Nxasana  pend ing  f i na l i sa t i on  o f  the  i nqu i r y.   Th e  fo rmer  10 

 Pres iden t  sa id  tha t  suspens ion  was  necessa ry  in  o rde r  to  

 ma in ta in  the  in tegr i t y  and  good  admin i s t ra t ion  o f  the  NPA” ,  

 Your  ev idence wou ld  have  dea l t  w i th  tha t  conten t ion  in  some 

de ta i l  because you,  i n  you r  ev idence,  wou ld  have today,  and  w i l l  i n  the  

fu tu re  g i ve  ev idence  regard ing  wha t  you  rega rd  as  the  t rue  reasons  fo r  

wha t  occur red .  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Tha t  i s  cor rec t .  

ADV PAUL JOSEPH PRETORIUS SC :    The  no t i ce  a lso  spec i f ied  tha t  

the  i nqu i r y  sough t  to  es tab l i sh  whethe r  cer ta i n  i ssues  were  consonan t  

w i th  the  consc ien t iousness and  in teg r i t y  o f  an  incumbent  i n  the  o f f i ce  o f  20 

the  Na t iona l  D i rec to r  o f  Pub l i c  Prosecu t ions  as  requ i red  by  the  NPA 

Ac t ,  we ’ve  re fe r red  to  tha t  sec t ion  o f  the  const i tu t ion  a l ready  Mr  

Nxasana .  

MR MXOLIS I  SAN DILE OLIVER NXASANA :      Yes .  

ADV PAUL JOSEPH PRETORIUS SC :    The i ssues were ,   
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“Mr  Nxasana  p rev ious  c r imina l  conv i c t i on  fo r  v io l en t  conduct  

a l leged l y  unbecoming and  d iv i s ive  comments  wh ich  had  the  

e f fec t  o f  b r i ng ing  the  NPA in to  d is repute  made  by  Mr  Nxa sana 

and  repo r ted  in  the  med ia  and  a l leged non -d isc losu re  o f  fac ts  

and  c i r cumstances  o f  p rosecu t ions  wh ich  Mr  Nxasana  had 

faced prev ious l y ” .  

 Now in  you r  ev idence you  w i l l  go  i n to  some d e ta i l  i n  regard  to  

these i ssues and  in  par t i cu la r  the  lack  o f  pa r t i cu la r i ty  tha t  you a l l eged  

in  Cour t  p roceed ings you  had  been sub jec ted  to .  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Tha t  i s  so .  10 

ADV PAUL JOSEPH PRETORIUS S C :    And  in  fac t  re fe rence  is  made  to  

tha t  i n  the  la t te r  pa r t  o f  pa ragraph e igh t  on  page 94 o f  the  bund le  

where  the  Cons t i tu t i ona l  Cour t  says ,  

 “Mr  Nxasana approached  the  H igh  Cour t  seek ing  an  orde r  

 compel l ing  fo rmer  Pres ident  Zuma to  p rov ide  the  requ i red  

 par t i cu la r i t y  and  i n te rd i c t ing  the  fo rmer  Pres iden t  f rom 

 suspend ing  h im unt i l  he  had fu rn ished h im wi th  th i s  

 par t i cu la r i t y ” ,  

 Tha t  par t i cu la r i t y,  Mr  Nxasana  is  tha t  to  wh i ch  we have j us t  

re fe r red .  20 

MR MXOLIS I  SANDILE OLIVER NXASANA :      Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :    The app l i ca t i on  was  no t  –  tha t  

app l i ca t ion  was  no t  pursued  to  f ina l i ty,  the  fo rmer  Pres iden t  changed  

tac t  i n  la te  2014,  he  proposed  tha t  the  d i spute  be tween  h im and  Mr  

Nxasana  be med ia ted ,  Mr  Nxasana acceded  to  th i s  p roposa l ,  i s  tha t  
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cor rec t?  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PR ETORIUS SC:    A l r i gh t .   And  then  paragraph  

n ine  wh ich  i s  on  page 94  o f  the  exh ib i t  EE reads,  

“ I t  appears  f rom a  le t te r  wr i t ten  on  10  December  2014  by  

a t to rneys  ac t i ng  fo r  Mr  Nxasana  tha t  fo rmer  Pres iden t  Zuma 

had  engaged  Mr  Nxasana  to  ge t  h im to  agree  to  vacate  o f f i ce .   

In  the  le t te r  Mr  Nxasana  made  i t  p la in  tha t  he  d id  no t  wan t  to  

vaca te  o f f i ce  as  there  was  no  bas is  fo r  h im to .   He  s ta ted  tha t  

he  wou ld ,  however,  cons ider  s tepp ing  down on l y  i f  he  10 

was fu l l y  compensa ted fo r  the  remainder  o f  the  con t rac t  

per i od” ,  

 Is  tha t  a  co r rec t  reco rd  o f  the  fac ts  as  fa r  as  you are  

concerned ,  I  w i l l  g i ve  you  an  oppor tun i ty  to  expand on  i t  i n  a  moment?  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Yes tha t  i s  a  cor rec t  

record .  

ADV PAUL JOSEPH PRETORIUS SC :    A t  i ssue i n  the  l i t i ga t ion  -  in  

par t  a t  l eas t  was  whe ther  you  had  requested  the  fo rmer  Pres iden t  to  be  

a l lowed to  vaca te  o f f i ce  or  whethe r  you  were  compel led  to  vaca te  o f f i ce 

aga ins t  you r  w i l l  bu t  sub jec t  to  ce r ta in  cond i t i ons .   I f  I  pu t  i t  cor rec t l y,  20 

i t ’s  now your  oppor tun i t y  to  p lace  the  i ssues in  d ispu te  be fore  the  

Cha i r.  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Okay  thank  you,  Cha i r,  I  

a t  no  s tage  d id  I  make  a  reques t  to  vaca te  the  o f f i ce  to  the  fo rmer  

Pres iden t  Mr  Jacob  Zuma and tha t  le t te r  o f  the  10 t h  tha t  i s  re fe r red  to  
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here ,  I  was  a l so  i nvo l ved i n  d ra f t ing  tha t  le t te r  con f i rming  the  

d iscuss ion s  tha t  we ’d  had  w i th  the  Pres iden t  and  the  company  –  

Pres iden t  and Mr  H u l ley  toge ther  w i th  my lega l  represen ta t i ve ,  

there fo re  the  Cour t  found,  cor rec t l y,  tha t  I  d i d  no t  make  any  re ques t ,  I  

never  made  tha t  reques t .  

ADV PAUL JOSEPH PRETORIUS SC :    The  pos i t ion  i s  summar ised  in  

paragraph 12 o f  the  Cons t i tu t i ona l  Cour t  judgmen t  and  tha t  appears  a t  

page 95  o f  Bund le  EE –  Exh ib i t  EE i t  reads ,  

 “ I t  must  be  no ted  tha t  r igh t  f rom the  onse t  a nd  th roughout  the  

 en t i re  negot i a t i on  p rocess  tha t  cu lmina ted  in  the  se t t lement  10 

 agreemen t ,  Mr  Nxasana unequ ivoca l l y  s ta ted  tha t  he  d id  no t  

 w ish  to  res ign  and tha t  he  cons ide red h imse l f  to  be  f i t  fo r  

 o f f i ce ,  ins tead h is  p re ference  was  fo r  fo rmer  Pres iden t  Zuma’s  

 a l legat i on  tha t  he  was no  longer  f i t  fo r  o f f i ce ,  to  be  tes ted  in  a  

 fo rmal  inqu i r y  as  p roposed  by  the  fo rmer  Pres iden t ” ,  

 Is  tha t  the  p roposed Cass im inqu i ry?  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS  S C:    The  summary  o f  the  j udgmen t  

con t i nues ,  o r  the  judgmen t  con t inues ra ther,  

 “Throughout  he  pro tes ted  the  ex i s tence o f  a  fac tua l  o r  l ega l  20 

 bas i s  fo r  h im to  vaca te  o f f i ce ,  a lso  he  d i savowed any 

 invoca t i on  by  h im in  Sec t ion  12  (8 )  o f  the  NPA Ac t  to  

 vo lun tar i l y  vaca te  o f f i ce .   I t  i s  so ,  o f  course  tha t  he  d id  

 ind ica te  tha t  he  wou ld  res ign  on l y  i f  he  was  pa id  the  fu l l  sa la ry  

 fo r  the  remainder  o f  h is  te rm o f  o f f i ce” .  
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 Does tha t  fa i r l y  summar ise  the  pos i t ion  as  fa r  as  you  a re  

aware?  

MR MXOLIS I  SANDILE OLIV ER NX ASANA:      That  i s  co r rec t ,  i t  fa i r l y  

summar ises  the  pos i t ion .  

ADV PAUL JOSEPH PRETORIUS S C :    Then  there  a re  some genera l  

comments  Cha i r,  wh ich  I  th i nk  i t  i s  app rop r ia te  to  p lace  be fore  you  

because  the  ev idence tha t  w i l l  be  led  by  the  lega l  team dea l s  

per t inen t ly  w i th  these  issues  and  these  comments  o f  the  Cons t i tu t i ona l  

Cour t  a re  ins t ruc t i ve  and  ve ry  impor tan t  fo r  the  work  o f  the  Commiss ion  

and  i f  I  may p lace  them on  reco rd .  10 

CHAIRPERSON :      Yes  you  may  do  so .  

ADV PAUL JOSEPH PRETORIUS SC :    A t  parag raph  18  the  

Cons t i tu t i ona l  Cour t  says ,  

“The impor tance o f  the  o f f i ce  o f  NDPP in  the  admin i s t ra t ion  o f  

jus t i ce  i s  undersco red and  ampl i f i ed  by  no  less  an  ins t rumen t  

than the  Const i tu t i on  i tse l f .   Sec t i on  1794 o f  the  Const i tu t ion  

requ i res  tha t  the re  be  Na t i ona l  leg is l a t ion  wh ich  guarantees  

the  independence  o f  the  Prosecu t ing  Au thor i ty .   Lower  down  

the  pa ragraph  i t  reads ,  Sect i on  1794  p rov ides  tha t  Nat i ona l  

leg is l a t i on  mus t  ensure  tha t  the  NPA exerc i ses  i ts  func t ions  20 

wi thou t  fea r,  favou r  o r  p re jud i ce ,  th a t  leg is la t ion  i s  the  NPA 

Ac t .   P red ic tab ly  Sec t ion  32(1 )  A o f  the  NPA Act  requ i res  

members  o f  the  Prosecu t i ng  Au thor i ty  to  car ry  ou t  the i r  du t ies  

w i thou t  fea r,  favou r  o r  p re jud ice  and  sub jec t  on l y  to  the  

Cons t i tu t i on  and  the  l aw” .  
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 Pa rag raph  19 reads,  

 “Th is  Cour t  has  sa id  o f  the  NPA’s  i ndependence  “ there  i s  a  

 Cons t i tu t i ona l  guarantee  o f  i ndependence”  and  any  leg is l a t i on 

 o r  execu t i ve  ac t ion  i ncons is ten t  there wi th  wou ld  be  sub jec t  to  

 Cons t i tu t i ona l  con t ro l  by  the  Cour ts .   The  reason  why  th i s  

 gua ran tee  o f  dependence  ex is ts  i s  no t  fa r  to  seek.   The  NPA 

 p lays  a  p ivo ta l  ro le  in  the  admin i s t ra t ion  o f  c r imina l  j us t i ce  

 w i th  a  mal l eab le  cor rup t  o r  dys func t iona l  Prosecut i ng  Autho r i t y  

 many  cr imina l s ,  espec ia l l y  those  ho ld ing  pos i t ion  o f  i n f l uence  

 w i l l  ra re ly,  i f  ever  answer  fo r  the i r  c r imina l  deeds.   Equa l l y  10 

 func t ionar i es  w i th in  tha t  Prosecut i ng  Au thor i t y  may,  as  C ASAC 

 submi t ted  be  “p ressured ”  i n to  pu rsu ing  prosecut i ons  to  

 advance  a  po l i t i ca l  agenda .   A l l  th i s  i s  an t i the t i ca l  to  the  ru le  

 o f  law a  found i ng  va l ue  o f  the  Repub l ic .   A lso  m al leab i l i ty,   

 cor rup t i on  and dysfunct i ona l i t y  a re  a t  odds w i th  the  

 Cons t i tu t i on  and  j unc t ion  o f  p rosecu t ing  w i thou t  fea r,  favour  o r  

 p re jud i ce .   They are  thus  a t  var i ance w i th  the  Cons t i tu t i ona l  

 requ i remen t  o f  the  indepe ndence  o f  the  NPA.  

 I t  con t inues ,  a t  the  cent re  o f  any  func t ion ing  Cons t i tu t iona l  

 democracy as  a  we l l  func t i on ing  cr imina l  jus t i ce  sys tem,  in  20 

 democra t i c  a l l iance ,  Jacoub  ADC J  observed  tha t  the  o f f i ce  o f  

 the  NDPP “ i s  l oca ted  a t  the  co re  o f  de l i ve r ing  c r imina l  jus t i ce” ,  

 i f  you  subve r t  the  cr imina l  jus t i ce  sys tem,  you  subver t  the  ru le  

 o f  l aw  and  Const i tu t i ona l  democracy  i t se l f .   Unsurp r is i ng l y  the  

 NPA Ac t  p rosc r ibes  improper  i n te r fe rence  w i th  the  per fo rmance 
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 o f  p rosecu tor i a l  du t i es .   Sect i on  32  (1 )  B p rov ides,  sub jec t  to  

 the  Const i tu t ion  and  th i s  Act ,  no  o rgan  o f  S ta te  and  no  member  

 o r  employee o f  an  o rgan o f  S ta te  nor  any o ther  person  sha l l  

 improper l y  in te r fe re  w i th ,  h inder  o r  obst ruc t  the  Prosecu t i ng  

 Au thor i ty  o r  any  member  thereo f  i n  the  exe rc i se ,  ca r ry ing  ou t  

 o r  pe r fo rmance  o f  i t s ,  h is  o r  he r  powers ,  du t ies  and  func t ions” .  

 And  then the  Cour t  makes  some fu r the r  comments  re levant  to  

you r  ev idence  Mr  Nxasana  and  genera l l y  re levant  to  the  ev idence  tha t  

w i l l  be  led  and  the  concerns  ra ised  by  th i s  Co mmiss ion .   At  paragraph  

21 ,  wh i ch  is  on  page  98  o f  Exh ib i t  EE i t  reads ,  10 

 “ Improper  in te r fe rence may take  any number  o f  fo rms w i thout  

 purpor t ing  to  be  exhaust i ve  i t  may  come as  downr igh t  

 in t imida t i on ,  i t  may  cons is t  in  improper  p romises  o r  

 inducemen ts ,  i t  may  take  the  fo rm o f  cor rup t ly  i n f l uenc ing  the  

 dec i s ion  mak ing  or  func t ion ing  o f  the  NPA.   A l l  these  fo rms and 

 o thers  a re  proscr ibed by  an  Ac t  tha t  ge ts  i t s  au thor i ty  to  

 gua ran tee  prosecutor ia l  i ndependence  d i rec t l y  f rom the  

 Cons t i tu t i on .   Parag raph 22 reads ,  another  guaran tee  o f  the  

 NDPP’s  independence i s  p rov i s ion  fo r  secur i t y  o f  tenu re .   In  

 Sec t ion  12  (1 )  the  NPA Act  p rov ides  tha t  the  NDPP sha l l  ho ld  20 

 o f f i ce  fo r  a  ten  yea r  non  renewab le  te rm o f  o f f i ce .   I t  i s  now 

 we l l  es tab l i shed in  te rms  o f  th i s  Cour t ’ s  ju r i sprudence tha t  

 secur i t y  o f  tenure  i s  an  in tegra l  fea ture  o f  the  Cons t i tu t iona l  

 requ i remen t  o f  independence .   In  jus t i ce  a l l iance,  and the  

 re fe rence i s  g iven  to  tha t  case ,  th is  Cour t  he ld  tha t  
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 “ in te rna t iona l  s tandards  acknowledge tha t  guar anteed tenu re  

 and  cond i t i ons  o f  serv i ce  adequa te l y  secured  by  l aw  a re  

 amongs t  the  cond i t i ons  necessary  to  secure  and  promote  the  

 independence  o f  judges ” ,  these  necessary  cond i t i ons  must  o f  

 cou rse  be  t rue  o f  the  independence o f  the  NPA as we l l .   In  a  

 unan imous  judgment  in  McBr ide  Boss ia lo  AJ sa id ,  amongs t  

 fac t  sa id  tha t  amongs t  the  fac tors  tha t  a re  re levan t  to  the  

 independence  o f  o f f i ces  or  ins t i tu t ions  wh ich  i n  te rms  o f  

 cons t i tu t iona l  p rescr i p ts  must  be  independen t  a re  “ the  me thod  

 o f  appo in tment ,  t he  me thod  o f  repor t ing ,  d isc ip l i nary  10 

 p roceed ings  and the  method o f  remova l  f rom o ff i ce  and  

 secur i t y  o f  tenure” ,   

 And we ’ re  here  dea l i ng  w i th  Mr  Nxasana i n  your  case w i th  the  

remova l  o f  yourse l f  f rom o f f i ce  and  the  c i r cumstances  in  wh ich  tha t  

took  p lace  and the  l aw fu lness  o f  tha t  se t  o f  even ts .   There  i s  fu r the r  

comment  re levan t  to  the  p rev ious  comment  i n  paragraph  23  wh ich  

reads ,  

 “The  NPA Ac t  has  two  o ther  sa l i en t  fea tures  tha t  he lp  sh ie ld  

 the  NPA f rom improper  i n te r fe rence  namely  the  non -

 renewab i l i t y  o f  the  ten -year  te rm o f  o f f i ce  o f  the  NDPP and  20 

 cer ta in  sa feguards  on  the  remova l  o f  the  NDPP f rom o ff i ce ” ,  

 And then  the  var i ous  me thods tha t  p rov ide  fo r  –  a re  p rov ided  

fo r  te rminat i on  o f  the  o f f i ce  o f  the  NDPP a re  dea l t  w i th .   I t  goes  on  to  

say i n  pa rag raph  24 tha t ,  the  manner  i n  wh ich  your  o f f i ce  was vaca ted  

Mr  Nxasana  was  no t  cons t i tu t iona l l y  comp l ian t  and  you  recorded i n  the  
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j udgmen t  as  hav ing  accep ted tha t ,  i s  tha t  cor rec t?  

MR MXOLIS I  SANDILE OLIVER NXASANA :      Tha t ’s  i s  cor rec t  ja .  

ADV PAUL JOSEPH PRETORIUS SC :    And  then pa rag raph  25 ce r ta in  

sa l ien t  comments  are  made  concern ing  the  conduct  l ead ing  up  to  your  

vaca t ion  o f  o f f i ce  and parag raph  25 reads,  tha t  i s  on  page  100  o f  the  

judgmen t ,  

“The  fac ts  se t  ou t  above  po in t  to  one  th ing  and  one  th ing  on ly ;  

fo rmer  Pres iden t  Zuma was ben t  on  ge t t ing  r id  o f  Mr  Nxasan  

by  wha tever  means  he  cou ld  mus te r,  h i s  was  an  approach  tha t  

kep t  on  mu ta t ing ,  i t  was f i r s t  a  s t i ck  then  a  ca r ro t  a  s t i ck  once  10 

more  and  even tua l l y  a  ca r ro t .   The re  was  f i r s t l y  no t i f i ca t ion  

tha t  Mr  Nxasana wou ld  be  sub jec ted  to  an  inqu i r y  w i th  a  v iew  

to  es tab l i sh ing  whe ther  he  was s t i l l  a  f i t  and  proper  pe rson to  

ho ld  o f f i ce .   Concomi tan t l y  the re  was a  th rea t  o f  suspens ion  

pend ing  f ina l i sa t i on  o f  the  inqu i ry  a lbe i t  w i th  fu l l  pay.   Th i s  

was fo l l owed  by  fo rmer  Pres iden t  Zuma’s  p roposa l  tha t  there  

be  med ia t i on .   When  there  was no  progress  on  th i s  the  inqu i ry  

was ins t i tu ted ,  wh i l s t  the  inqu i r y  was i n  i t s  p re l iminary  s tages 

the  fo rmer  Pres ident  pursued  a  para l l e l  p rocess i n  wh i ch  Mr  

Nxasana  was  f i rs t  o f fe red  in  a  d ra f t  se t t lemen t  agreemen t  ten  20 

mi l l ion  rand .   As  ind ica ted  ea r l ie r  he  d id  no t  accep t  i t .   What  

p la in l y  ev inces how despera te  fo rmer  Pres iden t  Zuma was  to  

ge t  r id  o f  Mr  Nxasana ,  i s  tha t  th is  was  fo l lowed  by  a  d ra f t  

se t t l ement  in  wh i ch  the  amount  wa s  le f t  b lank .   Mr  Nxasana  

was  be ing  to ld  to  p i ck  whatever  f igure ,  i ndeed  Mr  H u l ley  sa id  
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tha t  he  wou ld  “awa i t  the  f i na l  amount  f rom Mr  Nxasana”  and  

then  the  ques t ion  i s  asked i n  pa rag raph  27,  ins tead  o f  se t t l ing  

fo r  so  huge an amoun t ,  why  d id  the  fo rmer  Pre s iden t  no t  

s imp ly  pursue the  inqu i r y,  d id  he  no t  be l i eve  tha t  the  ev idence  

tha t  had  mo t iva ted  h im to  come up  w i th  the  i dea o f  an  i nqu i ry  

was su ff i c ien t l y  cogent ,  i f  so  why  d id  he  no t  j us t  abandon  the  

inqu i ry  and  leave  Mr  Nxasana  in  o f f i ce ,  a f te r  a l l  he  was  

exe rc i s ing  h i s  powers  as  Pres iden t  and no t  i nvo lved  in  a  

persona l  d ispu te  wh ich  he  cou ld  se t t le  as  he  p leased.   I t  i s  

d i f f i cu l t  to  comprehend why he  wou ld  have se t t l ed  on  so  huge  10 

an  amoun t  f rom pub l i c  co f fe rs  to  boo t . ”  

I t  con t inues in  parag raph 28 ,  the  in fe rence is  inescapab le  tha t  he  was  

e f fec t i ve l y  buy ing  Mr  Nxasana  ou t  o f  o f f i ce ,  i n  my  book  conduct  o f  tha t  

na ture  compromises  the  independence  o f  the  o f f i ce  o f  NDPP,  i t  

conduces  to  the  remova l  o f  t roub lesome or   o therw ise  unwan ted NDPP’s  

th rough  buy ing  the m ou t  o f  o f f i ce   by  o f fe r i ng  them obscene l y  huge  

amounts  o f  money” .  

 Then  i n  add i t i on  to  those  comments ,  cer ta in  comments  are  

made  in  regard  to  your  own  conduc t  i n  accept i ng  the  amoun t  o f  the  

se t t l ement  and  I ’ l l  come to  tha t  in  a  moment  Mr  Nxasana  bu t  as  f a r  as  20 

you  know,  i s  tha t  a  fa i r  summary  o f  the  fac ts  tha t  were  a t  leas t  p laced 

be fore  –  and  I ’m  exc lud ing  any  op in ion  now tha t  may  have emerged  

f rom the  j udgmen t ,  I ’m  jus t  re la t ing  the  fac ts .  

MR MXOLIS I  SANDILE OLIVER NXAS ANA :    Yes ,  i t ’s  a  fa i r  remark  tha t  

i s  conta ined  here .  
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ADV PAUL JOSEPH PRETORIUS SC :    I  know tha t  you a re  more  

empa th i c  w i th  the  minor i ty  j udgmen t .  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Yes .  

ADV PAUL JOSEPH PRETORIUS SC :   Which  we  w i l l  come to  i n  a  

moment  and  exp la in  the  d i f fe rences ,  bu t  yo ur  ev idence  then  no t  on ly  

dea l s  w i th  the  te rminat ion  o f  your  o f f i ce  as  NDPP bu t  the  rea l  reasons  

tha t  you  a l l ege ex i s ted  wh ich  caused your  o f f i ce  to  be  ended .   

MR MXOLIS I  SANDILE OLIVER NXASANA :     That  i s  co r rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :    And  tha t  ev idence  wou ld  

imp l i ca te  ce r ta in  ind i v idua ls .  10 

MR MXOLIS I  SANDILE OLIVER NXASANA :    Ce r ta in  ind iv i dua l s  yes .  

ADV PAUL JOSEPH PRETORIUS SC :    And i t  i s  to  those i nd iv idua l s  

tha t  no t i ce  w i l l  be  g iven and  in  re la t ion  to  whom you w i l l  g ive  the  

ev idence  in  due  cou rse .   

MR MXOLIS I  SANDILE OLIVER NXASANA :      Tha t  i s  so  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :    Bu t  as  I  unders tand  tha t  

ev idence  i t  i s  such  tha t  there  i s  an  exp lana t ion  fo r  the  conduc t  wh i ch  

led  to  your,  the  te rmina t ion  o f  you r  se rv i ces?  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :    I  must  pu t  be fo re  you  the  20 

comments  o f  Jus t i ce  Mad langa  i n  paragraph  85  o f  the  judgmen t ,  those 

are  c lea r  on  page 123  o f  the  bund le  Cha i r.   In  the  l a t te r  par t  o f  

paragraph 85  J ust i ce  Mad langa  says  the  fo l low ing :  

“Ef fec t i ve ly  a l though  Mr  Nxasana  s t rong ly  p ro tes ted  h i s  f i tness 

fo r  o f f i ce  he  was  say ing  he  was  w i l l i ng  to  be  bough t  ou t  o f  
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off i ces  i f  the  pr i ce  was r i gh t .   As  much  as  I  sympa th i se  w i th  

h im I  do  no t  th ink  tha t  i s  the  rea ct i on  expected  o f  the  ho lde r  o f  

so  h igh  and  impor tan t  an  o f f i ce .   An  o f f i ce  the  ho lder  o f  wh i ch  

i f  he  or  she  i s  t ru l y  i ndependent  i s  requ i red  to  d i sp lay  u tmost  

fo r t i tude and res i l i ence .   Even  a l low ing  fo r  human f ra i l t i es ,  

because  Mr  Nxasana i s  human  a f te r  a l l ,  I  do  no t  th i nk  the  

ho lder  o f  the  o f f i ce  o f  NDPP cou ld  no t  reasonab ly  have been 

expected  to  do  be t te r.   H i s  conduc t  leads  me  to  the  conc lus ion  

tha t  a  j us t  and  equ i tab le  remedy  is  no t  to  a l low  h im to  re tu rn  to  

o f f i ce . ”  10 

Having  dec ided  as  the  Cons t i tu t i on a l  Cour t  d id  tha t  the  te rm inat i on  o f  

you r  serv ices  was  un law fu l  the  fu r ther  ques t ion  a rose  in  re la t ion  to  

wh ich  the  major i ty  and the  minor i t y  d isag reed .    

MR MXOLIS I  SANDILE OLIVER NXASANA :     Yes.  

ADV PAUL JOSEPH PRETORIUS SC :    And  tha t  was  whether  you  

shou ld  be  a l lowed  to  re tu rn  to  o f f i ce .   In  fa i rness  you  shou ld  be  en t i t l ed  

to  comment  now tha t  tha t  ev idence  i s  on  record ,  o r  tha t  judgmen t  i s  on  

record .  

MR MXOLIS I  SANDILE OLIVER NX ASANA :    Yes  Cha i r.   A re  you  ask ing  

me  to  comment?  20 

ADV PAUL JOSEPH PRETORIU S SC:    Yes,  i f  you  w ish  to .  

MR MXOLIS I  SANDILE OLIVER NXASANA :     Yes,  thanks .  

ADV PAUL JOSEPH PRETORIUS SC :    I t ’s  an  adve rse  comment  and  

there fo re  in  fa i rness  you  shou ld  be  a l lowed  to  pu t  your  own op in ion  

be fore  the  cour t ,  be fore  the  judge,  be fore  the  C ha i r.  
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MR MXOLIS I  SANDILE OLIVER NXAS ANA :    F i rs t l y  Cha i r  as  th ings 

were  go ing  on  and tha t  have been  go ing  on  a f te r  I  le f t  o f f i ce  I  fe l t  tha t  

had  th i s  ma t te r  come be fo re  the  Cons t i tu t i ona l  Cour t  a f te r  th i s  

Commiss ion  was const i tu ted  and  a f te r  the  o the r  Comm iss ion  o f  Inqu i r y  

had  been cons t i tu ted  I  s t rong ly  be l ieve  tha t  the  majo r i t y  i n  the  

Cons t i tu t i ona l  Cour t  wou ld  have  come to  a  d i f fe ren t  conc lus ion .   Tha t  i s  

my v iew.  

CHAIRPERSON :   Tha t  i s  in  re la t i on  to  whethe r  you shou ld  be  

re ins ta ted  o r  no t?  

MR MXOLIS I  SA NDILE OLIVER NXASANA :    Tha t  i s  cor rec t  Cha i r.  10 

CHAIRPERSON :   Okay.  

MR MXOLIS I  SANDILE OLIVER NXASANA :     Pe rhaps . . . ( in te rven t ion )   

CHAIRPERSON :   No t  in  rega rd  to  the  ma in  i ssue  in  regard  to  remedy, 

in  o ther  words .  

MR MXOLIS I  SANDILE OLIVER NXASANA :     To  remedy,  Cha i r  I  fe l t  

tha t  the  . . . ( in te rvent i on)   

CHAIRPERSON :   Okay,  I ’m sor ry,  I  may  be  confus ing  you .  

MR MXOLIS I  SANDILE OLIVER NXASANA :    Yes .  

CHAIRPERSON :   I  jus t  wan t  to  make  sure  tha t  I  unders tand  where  you 

loca te  you r  comments ,  you have  jus t  sa id  th a t  you  fe l t  o r  fee l  tha t  had  20 

the  Cons t i tu t iona l  Cour t  cons idered  tha t  ma t te r  a f te r  th is  Commiss ion  

and  a f te r  the  Mokgoro  Inqu i ry  . . . ( in te rven t ion)    

MR MXOLIS I  SANDILE OLIVER NXAS ANA :    Mokgoro  Commiss ion ,  

inqu i ry  yes.  

CHAIRPERSON :   They may  have  come to  a  d i f fe ren t  conc lus ion .  
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MR MXOLIS I  SANDILE OLIVER NXASANA :    Tha t ’s  my  v iew.  

CHAIRPERSON :   I ’m  jus t  ask ing  whether  the  conc lus ion  you a re  ta lk i ng  

about  i s  w i th  regard  to  whether  you  shou ld  be  re ins ta ted  or  no t  o r  a re  

you  ta l k ing  abou t  the  main  conc lus ion  on  the  ma t te r.  

MR MXOLIS I  SANDILE OLIVER NX AS ANA :    I  be l i eve  tha t  the  

conc lus ion  wou ld  have been the  same as  the  conc lus ion  reached by  the  

minor i ty  judgmen t  tha t  I  shou ld  be  re ins ta ted .  

CHAIRPERSON :   Okay.  

ADV PAUL JOSEPH PRETORIUS S C :    I f  we  have  t ime  we w i l l  ge t  

there  in  a  moment .   Jus t  to  p lace  the  judgmen t  o f  the  major i t y  i n  p roper  10 

con tex t  i t s  reason ing  a t  leas t  in  par t  i s  in  paragraph  87  wh ich  appears  

on  page  124 ,  bund le  EE,  EXHIBIT EE,  i t  reads :  

“The  nar ra t i ve  a t  the  beg inn ing  o f  th is  j udgmen t  shows  t ha t  fo r  

a  few years  there  has  been  ins tab i l i t y  i n  the  o f f i ce  o f  NDPP, 

and  there fore  i n  the  leadersh ip  o f  the  NPA.   Wi th  the  Cour t  

cha l l enge  to  Mr  Nxasana ’s  vaca t ion  o f  o f f i ce  and to  the  

appo in tment  o f  Advoca te  Abrahams tha t  ins tab i l i t y  pe rs i s t  to  

th i s  day. ”  

The second j udgmen t ,  tha t ’s  the  minor i t y  judgmen t ,  accepts  cor rec t l y  

tha t  i t  wou ld  be  open  to  the  Pres iden t  to  i n i t ia te  an  i nqu i ry  in to  whethe r  20 

the  manner  in  wh ich  Mr  Nxasana  vaca ted  o f f i ce  renders  h im un f i t  to  

ho ld  o f f i ce .   The  order  p roposed  by  the  sec ond  j udgmen t  thus  has  the  

e f fec t  o f  p ro long ing  the  i ns tab i l i t y.   The second  judgment  p roposed tha t  

you  shou ld  be  a l l owed to  re tu rn  or  as  a  mat te r  o f  law  tha t  you r  cont rac t  

shou ld  con t inue ,  in  fac t  tha t  i s  e f fec t  o f  the  judgment .  
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MR MXOLIS I  SANDILE OLIVER N XASANA :      Yes .  

ADV PAUL JOSEPH PRETORIUS SC :    Re ly ing  on  the  fo rmer  Pres iden t  

o f  the  Labour  Cour t  reason ing  tha t  where  a  d ismissa l  i s  inva l id  and  

un lawfu l  no th ing  needs  to  be  done ,  the  employment  con t rac t  j us t  

con t i nues ,  Zondo ,  JA ,  I  th ink .  

CHAIRPERSON :   ( l augh ing )  Wel l  there  has  never  been  a  Zondo  ,  JA .  

Yes .  

ADV PAUL JOSEPH PRETORIUS SC :    P res iden t  o f  the  Labour  Cour t .  

CHAIRPERSON :   Zondo ,  JP.  

ADV PAUL JOSEPH PRETORIUS SC :    JP yes .  10 

CHAIRPERSON :   Okay  yes .  

ADV PAUL JOSEPH PRETORIUS SC :   The order  p rop osed  by  the  

second j udgmen t  tha t  has  the  e f fec t  o f  p ro long ing  the  ins tab i l i ty,  so  i t  

seems tha t  pa r t  o f  the  reason ing  o f  the  major i ty  was tha t  the  i ns tab i l i t y  

by  a l low ing  you to  re tu rn  and the  majo r i t y  fe l t  i t  had  a  d iscre t i on  i n  tha t  

regard ,  wh i ch  shou ld  be  exerc ised  in  favour  o f  the  conc lus ion  tha t  you 

shou ld  no t  be  a l l owed to  re tu rn ,  the  concern  was  one  o f  s tab i l i ty  a t  the  

NPA.    

 And then  one  o f  the  fu r ther  resu l ts  o f  the  judgmen t  o f  the  

Cons t i tu t i ona l  Cour t  i s  tha t  the  appo in tment  o f  Advoca te  Abrahams was 20 

dec lared  inva l i d  and  the  Pres ident  was  d i rec ted  to  appo in t  a  

rep lacemen t  fo r  Advoca te  Sean  Abrahams.  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Yes .  

ADV PAUL JOSEPH PRETORIUS S C :   I f  I  may  then  jus t  b r ie f l y  go  to 

the  orde r,  you were  o rde red then  to  repay  the  amoun t  rece ived  by  
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yourse l f  l ess  tax ,  i s  tha t  co r rec t?  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Tha t  i s  cor rec t  Cha i r.  

ADV PAUL JOSEPH PRETORIUS SC :   And  then  in  the  mino r i t y  

judgmen t  a f te r  a  l ong  debate  over  the  consequences  o f  a  dec la ra t i on  o f  

inva l i d i t y  in  r ega rd  to  te rminat i on  o f  an  employmen t  con t rac t  the  

conc lus ion  is  reached a t  paragraph 112  by  the  minor i ty,  wh i ch  is  a t  

page 134 o f  the  bund le  Cha i r,  where  Jus t ice  Ja f tha  s ta ted :  

“ In  the  present  mat te r  there  i s  no th ing  excep t iona l  o r  

ex t raord inary  tha t  war r an ts  the  exerc ise  o f  remedia l  power  to  

p revent  Mr  Nxasana  f rom re tu rn ing  to  o f f i ce .   H is  re tu rn  w i l l  10 

cer ta in ly  no t  cause a  cons t i tu t i ona l  c r i s i s  o r  a  na t iona l  c r i s i s .   

On the  cont ra ry  h i s  re tu rn  wou ld  enab le  the  Pres ident  to  fo l low 

the  law i f  he  w ishes to  remove h im f rom o ff i ce  and Par l iamen t  

wou ld  p lay  a  v i ta l  par t  in  tha t  p rocess,  and  more  impor tan t l y  

p revent i ng  Mr  Nxasana  f rom re turn ing  to  o f f i ce  w i thou t  

p ronounc ing  on  the  va l id i t y  o f  h is  employmen t  cont rac t  wou ld  

no t  on l y  be  un fa i r  to  h im,  bu t  wou ld  a ls o  crea te  cons iderab le  

uncer ta in ty  on  the  par t i es  r i gh ts  and i n te res ts .   Th i s  wou ld  be  

an t i the t i ca l  to  the  Ru le  o f  Law wh ich  promotes  cer ta in ty. ”  

And i n  re la t i on  to  a  j us t  and  equ i tab le  o rder  the  Cour t  found  a t  20 

paragraph 128,  in  the  mino r i t y  page  140 :  

“As  men t ioned a l low ing  Mr  Nxasana  to  go  back  to  h i s  j ob  wou ld  

a lso  meet  the  ob jec t i ves  o f  the  Cons t i tu t ion  and  the  Ru le  o f  

the  Law i f  he  h i s  i nvo l vemen t  in  the  impugned  se t t lemen t  

agreemen t  b rough t  h is  f i tness  to  ho ld  o f f i ce  in to  quest i on  he  
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may be removed  in  S ec t ion  12  o f  the  NPA Ac t . ”  

Fo r  a l l  these  reasons  says  the  minor i ty :  

“ I  do  no t  suppor t  the  conc lus ion  tha t  Mr  Nxasana  ough t  no t  to  

resume o ff i ce  fo l low ing  the  se t t ing  as ide  o f  the  inva l i d  and 

un lawfu l  te rminat i on  o f  h i s  appo in tmen t . ”  

Tha t  i s  in  summary wha t  the  Cons t i tu t i ona l  Cour t  found a f te r  a l l  the  

ev idence  had  been  p laced  be fore  i t ,  had  been  cons idered  by  the  lower  

cou r ts  and  was  f ina l l y  cons ide red  by  i t  and we  a l l  know the  resu l t .    

 Wha t  remains  i s  fo r  you r  ev idence to  c la r i fy  the  c i rcumstances  

wh ich  led  to  s teps  be ing  taken  to  remove  you  f rom o f f i ce ,  and  those  w i l l  10 

be  the  sub jec t  o f  the  fu r ther  ev idence  o f  Mr  Nxasana .    

 Is  th i s  a  conven ien t  t ime  Cha i r?  

CHAIRPERSON :   Yes  i t  i s ,  sub jec t  to  j us t  ment i on ing  tha t  the  las t  par t  

tha t  you  ta lked  abou t  in  rega rd  to  the  judgmen t  comes  f rom the  mino r i t y  

judgmen t .  

ADV PAUL JOSEPH PRETORIUS SC :   Yes.  

CHAIRPERSON :   And wha t  you  sa id  a t  the  end  might  be  misunders tood 

as  i f  you  are  say ing  tha t ’s  wha t  the  Cour t  sa id  bu t  what  you  in tended  i s  

to  say  some o f  the  th ings  yo u  have  sa id  come f rom the  major i ty  

judgmen t  and the  las t  b i t  comes  f rom the  minor i ty  judgmen t .  20 

ADV PAUL JOSEPH PRETORIUS SC :   Yes the  las t  quotes  were  a l l  f rom 

the  minor i t y  j udgmen t .  

CHAIRPERSON :   Yes,  yes .   Okay yes  we  can  ad journ  now,  so  Mr  

Nxasana  we  w i l l  ad journ ,  and  i t ’s  on  the  bas i s  tha t  you  wou ld  be  asked 

to  come back  and  the  lega l  team and  yourse l f  l i a i se  w i th  them wi th  
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regard  to  wha t  w i tness fees or  wha t  fees  i s  maybe  payab le  when  a  

w i tness  has come to  the  Commiss ion  and  because  o f  tha t  he  i s  no t  a b le  

to  work  and  earn  income.   For  somebody  who  i s  se l f -employed  i t  i s  

qu i te  impor tan t ,  I  am hopefu l  tha t  the re  i s  a  p rov i s ion  tha t  wou ld  –  

shou ld  take  care  o f  tha t ,  bu t  –  you w i l l  be  asked  to  come back .  

MR MXOLIS I  SANDILE OLIVER NXASANA :   Thank  you  Cha i r,  I  w i l l  

CHAIRPERSON :   Yes ,  bu t  o the r  than  tha t  thank  you  fo r  ava i l ing  

you rse l f  and  then  a r rangemen ts  w i l l  be  made  as  to  when  you  w i l l  come 

back  and  the  lega l  team o f  the  Commiss ion  w i l l  make sure  tha t  

imp l i ca ted  pe rsons are  g iven  Ru le  3 .3  no t i ces .  10 

ADV PAUL JOSEPH PRETORIUS SC :    Yes ,  I  migh t  jus t  add  Cha i r  tha t  

the  Commiss ion ’s  Ac t  under  wh ich  we opera te  was  passed a t  the  t ime  

tha t  the  cu r rency  was  s t i l l  i n  pounds ,  so  tha t  may  favour  the  w i tness .  

CHAIRPERSON :   ( laugh ing ) .   Ja  so  he  migh t  p re fe r  tha t  the  

remunera t ion  be  in  the  cur rency  as  s t i pu la ted  in  the  Commiss ions  Act  

o f  1947 .  

ADV PAUL JOSEPH PRETORIUS SC :   I  th ink  the  In te rpre ta t i on  Act  may 

have  someth ing  to  say abou t  tha t ,  bu t  we  d id  examine i t .  

CHAIRPERSON :   Yes ,  yes ,  no  thank you  very  much  once  aga in ,  you are  

excused.    20 

MR MXOLIS I  SANDILE OLIVER NXASANA :   Thank  you  Cha i r.  

CHAIRPERSON :   We  ad journ ,  and tomor row we w i l l  s ta r t  a t  –  wha t  t ime  

shou ld  we  . . .  

INQUIRY ADJOURNS  TO 13  MAY 2019  
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