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In the matter:

JUDICIAL COMMISSION OF INQUIRY INTO ALLEGATIONS OF STATE
CAPTURE, CORRUPTION AND FRAUD IN THE PUBLIC SECTOR

INCLUDING ORGANS OF STATE

AFFIDAVIT

I, the undersigned,

BALEKA MBETE

do hereby make oath and state that:

1. 1 am the former Speaker of the National Assembly. In that capacity, | was

first elected in 2004 to 2008, and in 2014 to 2019. Relevant for the purposes

of this affidavit, would be the period, 2014 to 2019.
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2. The facts deposed to herein fall within my personal knowledge and are

both true and correct.

3. | have been invited by the Commission to help it in its enquiry into matters

of state capture and | do so with all alacrity.

4. | have, when convenience permitted, had occasion to listen to some of the

evidence tendered before the Commission.

5. This affidavit is intended to address the subject-matter of the Commission
relating only to the role of Parliament (the National Assembly} in the
discharge of its constitutional duty, inter alia, to hold the executive

accountable,

The Legal Framework

6. The powers of the National Assembly are provided in the Constitution of
the Republic of South Africa, 1996. The powers include, providing
mechanisms to ensure that all executive organs of state in the national

sphere of government are accountable to the National Assembly and to
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maintain oversight of the exercise of national executive authority, including

the implementation of legislation as well as oversight of any organ of state.’

7. Regarding the internal arrangements, proceedings and procedures of the
National Assembly, the Constitution provides that the National Assembly
may determine and control its internal arrangements, proceedings and
procedures; and may make rules and orders concerning its business, with
due regard to the representative and participatory democracy,

accountability, transparency and public involvement.?

8. The Constitution further provides, inter alia, that the rules and orders of
the National Assembly must provide for the establishment, composition,
powers, functions, procedures, and duration of its committees. Further,
the rules and orders must provide for the participation in the proceedings
of the Assembly and its committees of minority parties represented in the

Assembly in a manner consistent with democracy.’

1 Section 55{2}{a} and (b} of the Constitution.
2 Section 57{1}{a) and (b} of the Constitution.
% Section 57(2}{a) and (b) of the constitution.
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9. There are several legislative instruments that have been passed by
Parliament to give meaning to these constitutional prescripts.® There has
also been models produced by Parliament to enable it to discharge its
oversight responsibilities. Those are the Oversight and Accountability

Model and Public Participation Model.

The Parliamentary Architecture regarding Executive Accountability

10. In the discharge of its constitutional mandate to hold the executive
accountable, | point to a few of these instruments:

10.1 There are as many committees of Parliament as there are portfolios
of government. These committees are structured with proportionality
of the parties represented in the National Assembly. In the
committees not all parties are represented but any member of
Parliament may attend and participate in the deliberations of the

committees.

4 e.g. Public Finance Management Act, the Powers, Privileges, and Immunities of Parliament and Provincial
Legistatures Act, the Meney Bills Amendment Procedure and Related Matters Act, the Public Audit Act, the
Executive Members’ Ethics Act.
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10.2 In essence, the committees maintain oversight of the national
executive authority, the executive organs of state, and the national
constitutional institutions falling within their portfolios.

10.3 There are also ad hoc committees, which are an exception to the rule,
and are established to address specific matters.

10.4 The rules provide for questions and answers. These questions are
asked of the executive as an accountability mechanism. Question time
affords members the opportunity to question members of the
executive on service delivery, policy, and other executive action, on
behalf of their political parties and the electorate.

10.5 The questions and answers sessions are both in writing and oral.

10.6 The portfolio committees have powers to summons anyone to give
evidence on oath or affirmation, or produce documents, regarding any
matter that falls within the mandate of Parliament.

10.7 The Constitution also provides for motions of no confidence in the
President or the Cabinet. In relation to the President the Constitution
also provides for a motion to remove the President.®

10.8 Another method to hold the executive to account, is the power of any

member to make a statement on any matter and, in terms of the rules,

5 Section 89 of the Constitution.
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there is provision for the executive to respond to statements directed
to them or made in respect of their portfolios.

10.9 The rules provide for motions which members may use to bring issues
to the attention of Parliament for debate. This is apart from what is
commonly referred to as ‘snap debates’ where matters of public

importance are scheduled for debate after approval by the Speaker.

11. | mention these processes, by way of example, to convey my sense that
there are adequate legal and procedural instruments to hold the executive
accountable. These instruments, by and large, serve their purpose. |
mention that during my period as the presiding officer of the National
Assembly, there were four motions of no confidence in the then President
of the country. There was also a motion of censure on the President and

two motions for removal of the then President.®

12. These are motions that are approved by the Speaker and whose outcomes
are dictated by the votes cast in favour or against such motions. At no

stage, during my period, did | disallow a motion of no confidence in the

5 Section 89 of the Constitution.
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President, submitted in terms of the rules, from being scheduled, debated,

and voted upon.

My Impressions

13. It is my considered opinion that the lapses that occur to explain
irregularities that have occupied the work of the Commission do not owe
themselves to inadequate legislative instruments and mechanisms. By way
of lllustration, the many motions of no confidence in the then President
which were tabled, dealt with, and finalised are a typical demonstration of

Parliament holding the highest political office-bearer to account.

14. As cycles of fiscal accountability dictate, the portfolio committees would
receive the Auditor-General’s report which, may point to irregular
expenditure of monies by an entity of government or organ of state. These
findings are in their nature ex post facto. Parliament may not be able to
prevent this de facto state of affairs but would then submit
recommendations in this regard to the responsible minister for action and

a response. The responsible minister would be given a time period within
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which a response must be furnished. In some instances, this process works

well.

15. One of the limitations that Parliament suffers from are limited resources,
both financial and human. The portfolio committees can only do such work
as their budget allows. This in itself should serve as no excuse given the
nature of the powers that the portfolio committees have to do what they

must with those constraints.

16. The principle of separation of powers between the executive, legislature,
and the judiciary, which is an incidence of the rule of law, says Parliament
cannot get involved in the day to day running of state organs. A fortiori,
Parliament, in most instances, comes after the fact. | am alive to proactive
oversight which Parliament exercises in monitoring how state organs

discharge their responsibilities against their budgets and stated objectives.

17. The caucuses of political parties, as they are entitled to, conduct their
affairs, and these processes do influence the outcomes of motions which

are tabled.
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18. Motions of censure; motions of no confidence and question and answer
sessions or for that matter ‘snap debates’ are intended to be instruments
that would hold the executive on its toes and may cause embarrassment to
any offending member of the executive. These instruments of holding the

executive to account sometimes suffer the dictates of politics.

19. The movement of executives in state owned enterprises and their
resignations subsequent to allegations of irregularity makes them escape
accountability. This problem may be greatly assisted by a robust criminal

justice system, which [ believe, is alive to some of these challenges.

20. It also bears mentioning that the time in a calendar year for portfolio
committees to discharge their oversight responsibilities is limited.
Members of portfolio committees have other responsibilities such as
constituency work and attending to plenary work of the Assembly. This | do
not offer as a justification but merely to point to the fact that according to
the Parliamentary calendar, by way of illustration, in the current year,
committees have about ten and a half weeks (10.5 weeks) dedicated to
their work. The other time is taken up by plenaries, constituency and leave

periods.
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21. There may also be some room of improvement in capacitating members
regarding their oversight responsibilities on an ongoing systematic basis. In
this regard, members ought to be encouraged to rely more on their

individual critical thinking and knowledge.

22. It can be appreciated that a much harmonised and agile security
environment would serve as an early warning sign regarding covert
operations such as we have come to know around a subject like “state

capture”.

23. In terms of what could be done to improve both oversight and
accountability, | believe that effective administrative processes such as
tracking that resolutions taken are actually implemented by the executive
must be put in place to ensure that, firstly, committees are able to do real
time tracking of implementation of recommendations to the executive, and
that the office of the Speaker is able to intervene as and when necessary.
There may also be room for strengthening those mechanisms that could

serve the purpose of putting pressure (perhaps employing motions of
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censure and pointed questions where necessary) on the executive to

ensure responsiveness to Parliament’s interventions.

Areas of concern by the Commission

24. It has been brought to my attention that the Commission invites my
submissions regarding whether Parliament was successful in carrying out
its constitutional mandate of oversight and, if not, what that could be
attributed to and what can be done to improve the situation. My
submission is:

24.1 The legal instruments and procedures may perhaps be refined as
Parliament seeks to answer to its constitutional mandate. What
comes to mind, by way of example, are the events that largely
explained the public exchanges and disruptions involving members
during the fifth Parliament. This, unnecessarily, consumed the
attention of Parliament. There are now rules in place to mitigate that
problem.

24.2 Jurisprudence, particularly that of the Constitutional Court, helps to
modify the workings of Parliament for the better. To this | may point

to the position relating to the legal standing of remedial actions taken
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by the Public Protector. Until the Constitutional Court spoke on the
matter, Parliament held a view that it could effectively review the
remedial action of the Public Protector in terms of its own rules or
mandate. The final word by the court was that anyone disaffected by
the remedial action by the Public Protector must seek judicial review
of that remedial action. When the allegations of “State capture” came
to the fore, Parliament did what it could, particularly when greater
clarity about what was happening came to the fore. The “Gupta leaks”
are one such example.

24.3 It is my belief that the workings of the Commission itself and the
recommendations that will follow will largely help the work of

Parliament with its oversight responsibilities.

25. The evidence leaders of the Commission appear to recognise that the
Standing Committee on Public Accounts {'SCOPA’) and other Parliamentary
committees seem to have made attempts at effective oversight and
identified issues including elements of possible state capture. The
observation is made that there seemed to be an inability to ensure that
recommendations are implemented. The question is what the challenges

in that regard were. My sense is this:
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25.1 | have not been furnished with any specific recommendations that
were not implemented. | surmise that the evidence of Mr T Godi, who
was the chairperson of SCOPA, may be referenced in this regard. |
acknowledge that there may be areas where follow-up on the
implementation of recommendations may be improved, and | am
informed that there are steps being undertaken to address the
situation.

25.2 The other example may very well relate to Ms N Mazzonne's reported
reference to a request for the establishment of an ad hoc committee
on state capture. As a general statement, Parliament held a view that
these issues could be competently handled by the existing portfolio
committees and the establishment of ad hoc committees is, at times,
a duplication and parallel process that is unnecessary. | make the
observation that political posturing on some of these issues also
muddies the waters where, it would appear, that ideas get defeated
politically by reference to whence they come.

25.3 The magnitude of “state capture” tends to put in poor light some of
the significant oversight responsibilities that were undertaken around
the same period. What comes to mind would be the ad hoc committee

which was probing the fitness of the South African Broadcasting
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Corporation (SABC) board; the committee on public enterprises which
inquired into ESKOM (inquiry into governance, procurement and the
financial sustainability of ESKOM); portfolio committee on home
affairs inquiry into allegations of state capture into granting of
citizenship to non-South Africans; and the portfolio committee on
mineral resources and energy inquiry into alleged governance and
maladministration issues. Passenger Rail Agency of South Africa
(PRASA) also came under the scrutiny of the portfolio committee on

transport.

26. | have already expressed my views regarding the requests by opposition
parties for the establishment of ad hoc committees. | accept that the rules
of Parliament do provide for the establishment of ad hoc committees on
issues of special public interest. That notwithstanding, these matters are

sometimes coloured by politics.

27. The Commission is desirous to have me opine on the letters which were
sent to committees under the signature of the House Chairperson, Mr C. T
Frolick. In June 2017, as a consequence of the “Gupta leaks”, Mr Frolick

sent letters directing committees of the Mineral Resources and Energy,
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Transport, Public Enterprises and Home Affairs, to investigate allegations
of state capture. | have already made reference to these committees in
paragraph 25.3 above. Parliament was mindful of the investigations
regarding the allegations of state capture undertaken by the Public
Protector and the recommendation that a judicial commission of inquiry
had to be established. | concede that Parliament could have acted with

greater haste than it did. Hindsight makes this very plain.

28. Regarding whether, as the Speaker of the National Assembly, | exercised
independence as | was enjoined by the Constitution to do, | most
emphatically say | did. When | took office as a Speaker of the National
Assembly, there were unfortunate noises that given the fact that | was the
National Chairperson of the African National Congress (ANC), | would be
incapable of being impartial. Nothing could be further from the truth. The
workings and the business of the National Assembly are tightly governed
and regulated by the rules of the National Assembly, obviously drawing
their standing from the Constitution and related laws, practices,
precedents, and conventions. There is very little room for individual

idiosyncrasies to direct the affairs of the Assembly otherwise. The Assembly
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is ultimately governed by the political parties who have the constitutional

power to shape its rules and operations.

29. Whether Parliament failed to hold former President Jacob Zuma
accountable is a matter of public record. | am not aware that there is ever
any president who has had to face such a number of motions of no
confidence, censure, and removal motions. At each instance, as Speaker, |
did table each motion for Parliament to consider, debate, and vote upon.
The outcomes of such votes on the motions, are a matter outside the

control of Parliament as an institution and the Speaker as a person or office.

30. Itis correct that on one of the motions of no confidence in the President, |
did direct the voting to be held by way of a secret ballot. This was not an
easy decision. It is a decision that was arrived at after the Constitution
Court had considered the matter, given its judgment, together with
guidelines that I, as a Speaker, should consider in making the decision on
the voting. Even in this regard, | consulted the various political parties
which ultimately aiso informed the ultimate decision | made. It is note
worthy that despite the vote being by way of a secret ballot, the outcome

of that motion was no different than the others before.
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Conclusion

31. Ihopethat|have given the Commission responses that adequately address
the issues on which my input may be of assistance. | remain willing to give
any and all such information as the Commission may require. Should the
Commission be minded to have me give oral evidence regarding these

matters, | will do so without hesitation.

32. | wish the Commission well in its work.

st

BALEKA MBETE

| CERTIFY THAT:
1. The Deponent has acknowledged to me that:

1.1 She knows and understands the contents of this declaration;
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1.2 She has no objection to taking the prescribed oath;
1.3 She considers the prescribed oath to be binding on her conscience;

The Deponent thereafter uttered the words: “f swear that the contents of

2.

this declaration are true, so help me God”. The Deponent signed this

declaration in my presence at the address set out hereunder on this__ day

of April 2021.
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1.2 She has no objection to taking the prescribed oath;
1.3 She considers the prescribed oath to be binding on her conscience;
2. The Deponent thereafter uttered the words: “f swear that the contents of

this declaration are true, so help me God”. The Deponent signed this

of April 202].
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Introductory remarks to Submission to Zondo commission (UPDATED)

1. Chairperson, today | appear here willingly to talk about my past role in Parliament
as Speaker in the National Assembly and to convey my commitment to the
purpose and envisaged outcome of the Commission’s work.

2. | thought by way of introduction, | should first share with the Commission a little
bit of my background. Chairperson, | left the country in 1976 and joined the ANC
in Swaziland. | returned to South Africa in June 1990 and continued to work in
different capacities towards the new South Africa’s Constitutional dispensation.
The key areas in which a lot of my life was contributed were for the advancement
of women’s rights, and | am also a devout cultural worker.

3. | was elected the first Secretary-General of the ANC Women’s League after the
unbanning. | was part of the ANC delegation to the S.A Constitutional talks
towards the interim Constitution and later the final Constitution. | became Deputy
Speaker of the National Assembly in 1996. | have since spent many years being
part of the leadership of the evolving Legislative Sector in the new democratic
state. In my last term in Parliament, | oversaw the finalisation of the rules book (9"
edition) in the National Assembly and led the High level Panel program at the
Speakers’ Forum as its Chairperson.

4. | was a founder member and National Convenor of the Progressive Women’s
Movement of South Africa in 2006, my first experience at leading a national non-
partisan entity. During the transition in 2008, | was appointed Deputy President of
South Africa. At the 2007 ANC national conference | was elected the first woman
National Chairperson of the organisation. In that role, | led the ANC’s national
program of marking the Centenary of the ANC until the Centenary Conference in
December 2012. My term as Chairperson ended in 2017.

5. At an international level, | was a member of the Africa Peer Review Mechanism. |
was also a founder member of the Pan-African Parliament and its Committee on
International Relations.

6. | am currently a Founder Trustee of the National Liberation Heritage Institute of
South Africa (NaLHISA) which seeks to pursue the unearthing and better
organization of the history of our people’s proud legacy of freedom.

7. Having concluded the aspect about my background, Chairperson my
understanding is that this Commission gives us the opportunity as a democracy
in the making, - among other things - to be self-critical and to honestly address
the warts we see in the mirror as the Commission listens to what happened in the
past. The need to enhance the capacity of Parliament is already part of the
testimony before Commission. | wish to build on what has already been said in
this regard Chairperson.
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8. The first Parliament after the 1994 elections had the task to discuss the
constitution, in its capacity as a Constitutional Assembly - to finalise the
constitution-making process which had started at the World Trade Centre and
produced the interim constitution. A schedule 4 of 34 (thirty-four) Constitutional
Principles was the basis on which the final constitution was to be judged by the
Constitutional Court. Constitutional principle no VI (6) made provision for the three
separate arms of the state which are the legislature, the judiciary and the
executive.

“There shall be a separation of powers between the legislature, executive and
judiciary, with appropriate checks and balances to ensure accountability,
responsiveness and openness”.

9. The political culture has since evolved which has given the executive what, in my
view, are unequal powers that militate against the principle of separation in
relation to the other arms in as far as procurement of finances from the national
fiscus for work of each arm is concerned. The judiciary’s budget is through the
Minister of Justice and Correctional Services and that of Parliament also comes
through the Minister of Finance. This is not in keeping with the spirit of this original
relevant constitutional principle VI. If anything, it is a practice which unwittingly
promotes the supremacy of the executive as opposed to the separation of powers.

10.0One of the most important negative results of this has been that our Presidents’
role has been confined to Head of the Executive as opposed to him acting as
actual Head of State. As Head of State, the President’s preoccupation should be
fairly spread, covering all arms of the state as opposed to sometimes being so
drawn into the nitty gritty of only one of the arms. The President must be above
the dynamics of everyday politics, but must be reasonably accessible to all three
arms of state.

11.The above anomaly must change and the correct approach can be attained if a
process which was left unfinished during the fourth term were to be finalised. This
was when the then Heads of the three arms of State engaged on this matter.
(Speaker Sisulu and Chairperson Mahlangu from Parliament; Chief Justice
Ngcobo; President Zuma had correctly gone back to the CPVI; The former DG in
the Presidency, Dr Lubisi headed the technical team, he was the one to retire most
recently about a year ago). Had this process been completed, we, as a
democracy, would have learnt a lot from other countries that had been identified
around the globe. That exposure would have helped us improve our own system.
| believe it is not too late to correct ourselves.

12.My view is that the committee section in particular needs a great boost in terms of
resources for them to extend the Portfolio Committee members’ capacity to do a
lot more by way of oversight. They could be better enabled to do oversight on
more entities in their respective portfolios than they’ve been able to do so far. In
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addition, every MP needs a lot more to spread themselves across the many other
different roles they play including in the constituencies and communities whose
needs they have to help look after. Correcting the imbalance, which is referred to
above, would go a long way in improving Parliament’s oversight work in general
and broadly the capacity of every public representative.

13.The environment in which politics plays itself out daily is one in which our people
remain very alert and sensitive to the often politically highly charged media
reports. Sadly, not all media reporting is always based on accurate factual and
verified evidence. The Zondo Commission has heard testimony in this regard. As
a result, South Africa was shocked by my decision of the 08 August 2017 in
relation to the secret ballot. It was unexpected as it was not in keeping with what
had been dished out in the public domain, for very long which had been contrary
to reality and fact.

Baleka Mbete (Ms)
(Updated) 18 May 2021
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PERTINENT MATTERS RELATING TO THE PERIOD OF 2014 — 2019

Timelines

Report of the Ad Hoc Committee | 1. Public Protector Report No 25 of 2013/14 entitled

on Report by the President “Secure in Comfort — Report on an Investigation
regarding security upgrades at into Allegations of Impropriety and Unethical
the Nkandla private residence Conduct relating to the Installation and

of the President Implementation of Security Measures by the

Department of Public Works at and in respect of the
Private Residence of President Jacob Zuma at
Nkandla in the KwaZulu-Natal Province” released
on 19 March 2014.

2. 2 April 2014, a letter from the President to the
Speaker on the Nkandla matter was published in
the ATC. In the letter, the President acknowledged
the investigation and report by the Public Protector
as well as an investigation by Ministers in the
Security Cluster and its findings. The President
also advised that he had issued a proclamation in
December 2013 which empowered the Special
Investigating Unit (SIU) to investigate the security
upgrades at Nkandla. The President undertook to
provide Parliament with a final report on the
executive interventions he considered necessary
once he had received the SIU report.

3. On 9 April 2014 the Speaker established the Ad
Hoc Committee on the President’s Submissions in
response to the Public Protector's Report by an
announcement in the ATC.

4. The committee reported on 29 April 2014, and
noted that despite its commitment to the task, there
was insufficient time to complete its work as set out
in the terms of reference before the dissolution of
the NA, and it recommended that the matter be
referred to the 5" Parliament for consideration. The
report did not serve before the House as it had
adjourned on 13 March.

Report by the President |1. The Ad Hoc Committee to consider the Report by
regarding the security upgrades the President regarding the security upgrades at
the Nkandla private residence of the President was
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at the Nkandla private residence
of the President

established through a Resolution of the National
Assembly on 19 August 2014.

. The committee reported in the ATC of 11

November 2014.

. The committee’s report was debated and adopted

by the Assembly on 13 November 2014.

Report by the Minister of Police
in reply to recommendations of
ad hoc committee on report by
the President regarding
security upgrades at Nkandla
private residence of the
President

. On 28 May 2015, the Minister of Police submitted

for tabling in the Assembly a report in reply to the
recommendations in the Report of Ad Hoc
Committee on Report by President Regarding
Security Upgrades at Nkandla Private Residence of
the President, as adopted by the House on 13
November 2014.

. On 2 June 2015, the Assembly resolved to

establish an ad hoc committee to consider the
report by the Minister of Police tabled on 28 May
2015.

. After consideration, which included two briefings by

the Minister of Police, a briefing by the Minister of
Public Works and an in loco inspection at the
private residence of the President in Nkandla,
KwaZulu-Natal, the committee reported on 6
August 2015.

. The Assembly considered and adopted the ad hoc

committee’s report on 18 August 2015.

Ad hoc committee on the SABC
board Inquiry into the fitness of
the SABC board

. On 3 November 2016 the National Assembly

resolved to establish an ad hoc Committee on the
SABC Board to inquire into the fithess of the SABC
Board.

. The National Assembly adopted the report of the ad

hoc committee on 7 March 2016.

“State of Capture”.
A Report of the
Protector.

Public

. The Public Protector published her report on state

capture on 14 October 2016. As the Public
Protector, Adv T Madonesela’s, term was about to
expire she concluded her report on state capture.
The report was not released, but after consultation
handed to the Speaker of the National Assembly,
for safekeeping Urgent court applications, by
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President Zuma and Minister Des van Rooyen,
prevented the public release of the report. The
report was in the safekeeping at the National
Assembly for a matter of days, but not released or
tabled according to Parliamentary processes.
When the incoming Public Protector, Adv B
Mkhwebane’s, term commenced the report was
handed back to her office for safekeeping while
court processes unfolded.

2. Adv Mkhwebane submitted the report to the
National Assembly on 2 November 2016. On the
same day the report was tabled in the ATC.

3. In mid-2017 a series of emails and documents,
commonly referred to as the “Gupta Leaks” were
widely circulated in the media. In light of
accusations of state capture linked to these emails
involving a number of Ministers, parliamentary
committees were directed by the House
Chairperson for Committees, Mr CT Frolick, to
urgently probe the allegations and report back to
the National Assembly.

4. A series of enquiries that resulted from this
correspondence is listed below (the dates refer to
meetings of these committees and the subject
matter of the meeting).

Portfolio Committee on Public Enterprises

Eskom Inquiry report: adoption by Committee on 28
November 2018. The National Assembly adopted the report
on 29 November 2018.

Portfolio Committee on Home Affairs

The committee reported on the matter of Gupta
naturalization in the ATC of 14 March. The report was not
scheduled for consideration by the end of the Fifth
Parliament (ATC, 14 March 2019, p.49-101).

The portfolio committee on mineral resources and energy
conducted an inquiry into alleged governance and
maladministration issues. Passenger Rail Agency of South
Africa (PRASA) also came under the scrutiny of the portfolio
committee on transport.

A. RELATED NON PARLIAMENTARY EVENTS

1. August 2011 — Mr Fikile Mbalula was reported to have complained that the Guptas
knew of his appointment before it happened.


https://pmg.org.za/committee-meeting/27676/
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2. 16 March 2016 — Mr Mcebisi Jonas alleged that members of the Gupta family
offered him the post of Finance Minister to replace Mr N Nene.

B. MATTERS DEALT WITH BETWEEN PRESIDING OFFICERS AND PARTY
LEADERS

The Speaker initiated several meetings with leaders of political parties that were
represented in the National Assembly with a view to having round-table conversations
on matters relating to the functioning of the Assembly. These meetings, which took
place on 13 April, 25 May and September 2016, discussed the following:

1. The need for political parties to work together towards rehabilitating the credibility
of Parliament by ensuring that there was decorum in the Assembly’s sittings.

2. Possible monetary sanctions against parties that caused disruptions and damage
to property in the House.

3. Alignment of Rules with the court judgments in relation to Parliamentary processes
of holding the Executive to account.

4. The need for the procedure for the removal of the President to be stipulated in the
Rules.

5. The need for the Joint Committee on the Financial Management of Parliament to
meet regularly.

6. Theimpact of the judgmentin Democratic Alliance v Speaker of National Assembly
and Others in respect of section 11 of the Powers, Privileges and Immunities of
Parliaments and Provincial Legislatures Act, 2004. (Whether Members could be
removed/arrested in chamber)

C. RECOMMENDATIONS

1. Financial oversight - there is a need to expand the capacity of the Parliamentary
Budget Office to support all committees. Currently the office is only able to support
four committees, namely the Appropriation and Finance Committees of the two
House.

2. Tracking of House resolutions — House resolutions embody the decisions of the
Assembly and are the outcome of extensive work of committees. The capacity to
track, monitor and ensure compliance should be put in place and prioritized.

3. Non-compliance - to the extent that there may be members of the Executive that
are not response to Parliamentary resolutions — the rules should be strengthened
to make it difficult for this to happen. This may include such things as censure
motions and “naming and shaming”.
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4. Capacity building — no effort should be spared in ensuring that Members of
Parliament are capacitated to carry out their functions as Members. This includes
training as well as availing adequate resources.

5. Parliament’s budget must enable it to conduct its constitutional mandate and this
is a matter on which the Executive must work with Parliament to achieve.
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In the matter:

JUDICIAL COMMISSION OF INQUIRY INTO ALLEGATIONS OF STATE
CAPTURE, CORRUPTION AND FRAUD IN THE PUBLIC SECTOR

INCLUDING ORGANS OF STATE (“the Commission”)

SUPPLEMENTARY AFFIDAVIT

l, the undersigned,

BALEKA MBETE

do hereby make oath and state that:

1. The facts deposed to hearing fall within my personal knowledge and are

hoth true and correct.

2. On 18 May 2021, | appeared before the Commission.

3. During my testimony certain questions were put to me, in particular,

relating to the annual reports that are, by law, to be submitted to
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Parliament by the Joint Standing Committee on Intelligence (“JSCI”). The
assertion was that the JSC/ did not submit the annual reports. The second
category of questions related to the appointment of the Inspector General
of the Intelligence. The assertion, in this regard, was that Parliament failed

to make this appointment.

4. After giving evidence, | caused these assertions to be investigated, and this
affidavit is aimed at supplementing my evidence regarding those two areas

identified in the paragraphs above.

Annual Reports of the Joint Standing Committee on Intelligence

5. Section 6{1) of the Intelligence Services Oversight Act, 1994 {(Act 40 of 1994)
(“the Act”) requires the JSCI to, within five months after its first
appointment, and thereafter within two months after 31 March in each
year, table in Parliament a report on the activities of the Committee during
the preceding year, together with the findings made by it and the
recommendations it deems appropriate, and provide a copy thereof to the

President and the Minister responsible for each Service.

6. The tabling of Committee Reports is announced in the parliamentary
journal, entitled Announcements, Tabling’s, and Committee Reports

(“ATC”).

7. The ATC dated 25 March 2015 indicates the tabling of the Report of the
JSCI, tabled in terms of section 6(1} of the Act was tabled.
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8. The ATC dated 26 January 2016 indicates the tabling of the Annual Report
of the JSCi for the financial year ending 31 March 2015.

9. The ATC dated 13 December 2016 contains a copy of the Annual Report of
the JSCI for the financial year ending 31 March 2016.

10. The ATC dated 31 October 2017 indicates the tabling of the Annual Report
of the JSC! for the financial year ending 31 March 2017.

11. The ATC dated 12 December 2018 indicates the tabling of the Annual
Report of the JSCI for the financial year ending 31 March 2018.

12. The various annual reports accompany this affidavit in a separate bundle

and are marked ATC Reports A — E in their respective years of sequence.

13. The reports are filed in order that the record of the Commission is corrected

accordingly.

14. | am advised that the only annual report that was not tabled was the one
relating to the year end of the Fifth Parliament, 2019, apparently due to
the transition from the Fifth Parliament to the Sixth Parliament.

Filling of Vacancy of Inspector-General of Intelligence

15. Section 7{1) of the Act mandates the JSCI to nominate a candidate for

recommendation to the Assembly of an Inspector-General of Intelligence
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Services, for the President to consider for appointment. The Act requires
the National Assembly to approve the recommendation of the JSC/ by

means of a two-thirds majority vote.

16. The position of Inspector-General of Intelligence Services became vacant

as at 31 March 2015 when the term of office of Adv F D Radebe expired.

17. |am advised that the JSC/ started a process, including advertising in various
newspapers, to fill the vacancy. Advertisements were published from 19 to
21 December 2014 and the closing date for applications was 16 January

2015.

18. On 17 April 2015, the President of the Republic requested the Assembly to
expedite the process of filling the vacancy in the office of the Inspector-
General of Intelligence Services. The matter was referred to the Committee

for consideration and report.

19. On 18 June 2015, the Committee reported that it had nominated Mr C V
Burgess to fill the vacant position of Inspector-General of Intelligence

Services.

20. On 24 June 2015, the Assembly was scheduled to consider the report of the
Committee but before it could do so, the Chief Whip of the Majority Party
moved a motion in terms of the Rules that the matter stand over. The
matter was not finalised at the end of the 2015 annual session and lapsed
on the last sitting day of the National Assembly. The matter was revived by

the Assembly on 10 March 2016. On 16 March 2016, the Assembly
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considered the matter and resolved to refer the report back to the

Committee for consideration and report.

21. My information is that the delay in the processing of this matter was due
to the fact that no consensus among political parties represented in
Parliament could be reached around the recommended candidate. The
Commission will be aware that the threshold of two-thirds majority, for the
appointment of the Inspector-General is high. This makes it necessary for
political parties to reach sufficient consensus on the candidate for the

recommendation to pass through the Assembly.

22. The Committee reported on 23 November 2016 and requested the
Assembly to consider recommending to the President Dr Isaac S Dintwe for

appointment as Inspector-General of Intelligence Services.

23. On 29 November 2016, the House agreed to the recommendation of the
Committee with a supporting vote of two-thirds of its members as required

in terms of section 7(1) of the Act.

24. The delays in the appointment of the Inspector-General of Intelligence
Services were therefore institutional if not political, rather than the failure

of the Speaker to do the duties of the office of Speaker.

25. Lastly, as the name suggests, the Joint Standing Committee on Intelligence

is a joint committee. In simple terms, it is a committee made up of
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members of the National Assembly and the National Council of Provinces.

Thus, its functioning is the responsibility of both Houses of Parliament.

26. | hope that this supplementary affidavit helps the Commission in the

discharge of its mandate.

BALEKA MBETE

I CERTIFY THAT:
1. The Deponent has acknowledged to me that:
1.1 She knows and understands the contents of this declaration;
1.2 She has no objection to taking the prescribed oath;
1.3 She considers the prescribed oath to be binding on her conscience;
2. The Deponent thereafter uttered the words: “I swear that the contents of
this declaration are true, so help me God”. The Deponent signed this

declaration in my presence at the address set out hereunder on this Z&day

of May 2021.
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ANNOUNCEMENTS

National Assembly and National Council of Provinces

The Speaker and the Chairperson

1.

Draft Bills submitted in terms of Joint Rule 159

ey

2)

Division of Revenue Bill, 2015, submitted by the Minister of
Finance.

Referred to the Standing Committee on Appropriations and
the Select Committee on Appropriations.

Defence Laws Repeal and Amendment Bill, 2015, submitted
by the Minister of Defence and Military Veterans.

Referred to the Portfolio Committee on Defence and Military
Veterans and the Select Committee on Security and Justice.

Classification of Bills by Joint Tagging Mechanism (JTM)

&)

2)

The JTM in terms of Joint Rule 160(6) classified the following
Bill as a section 75 Bill:

(a) Criminal Law (Sexual Offences and Related Matters)
Amendment Act Amendment Bill [B 18 - 2014]
(National Assembly — sec 75).

The JTM in terms of Joint Rule 160(6) classified the following
Bill as a section 76 Bill:

(b) Financial and Fiscal Commission Amendment Bill
[B 1 —-2015] (National Assembly — sec 76).

National Assembly
The Speaker

1. Introduction of Bills

(1) The Minister of Finance

(a) Appropriation Bill [B 6 — 2015] (National Assembly —
proposed sec 77).
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2)

(b) Division of Revenue Bill [B 5 — 2015] (National Assembly

— proposed sec 76) [Explanatory summary of Bill and
prior notice of its introduction published in Government
Gazette No 38458 of 13 February 2015.]

Introduction and referral to the Joint Tagging Mechanism (JTM)
for classification in terms of Joint Rule 160.

In terms of Joint Rule 154 written views on the classification of
the Bill may be submitted to the JTM. The Bills may only be
classified after the expiry of at least three parliamentary working
days since introduction.

The Minister of Defence and Military Veterans

(a)

Defence Laws Repeal and Amendment Bill [B 7 -
2015] (National Assembly — proposed sec 75)
[Explanatory summary of Bill and prior notice of its
introduction published in Government Gazette No 38197
of 10 November 2014.]

Introduction and referral to the Portfolio Committee on
Defence and Military Veterans of the National
Assembly, as well as referral to the Joint Tagging
Mechanism (JTM) for classification in terms of Joint Rule
160.

In terms of Joint Rule 154 written views on the
classification of the Bill may be submitted to the JTM.
The Bill may only be classified after the expiry of at least
three parliamentary working days since introduction.

TABLINGS

National Assembly and National Council of Provinces

1.

The Minister of Finance

6]

2)

Budget Speech of the Minister of Finance — 25 February
2015 [RP10-2015]

Budget Review 2015 [RP9-2015], including the —
(a) fiscal framework;
(b) revenue proposals (including customs and excise

duties);
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(c) estimates of national revenue for 2015; and
(d) replies to Budgetary Review and Recommendation
reports.

3) Division of Revenue Bill [B 5 — 2015], tabled in terms of
section 10(1) of the Intergovernmental Fiscal Relations Act,
1997 (Act No 97 of 1997).

(@) Appropriation Bill [B 6 — 2015].
(5) Estimates of National Expenditure 2015 [RP8-2015].
The fiscal framework and revenue proposals, as well as the Budget

Speech of the Minister of Finance, are referred to the Standing
Committee on Finance for consideration and report.

COMMITTEE REPORTS

National Assembly and National Council of Provinces

1. REPORT OF THE JOINT STANDING COMMITTEE ON
INTELLIGENCE ON ACTIVITIES OF THE COMMITTEE AFTER
5 MONTHS OF ESTABLISHMENT, AS STIPULATED IN THE
INTELLIGENCE SERVICES OVERSIGHT ACT, ACT 40 OF
1994, DATED 10 FEBRUARY 2015

2. BACKGROUND

The Joint Standing Committee on Intelligence (JSCI) is established in
terms of the Intelligence Services Oversight Act 40 of 1994. In the 5"
Parliament the Committee was constituted on 14 August 2014 after the
process of undergoing top secret security clearance which is a statutory
requirement. The members of the Committee are appointed by the
President in consultation with the Speaker of the National Assembly and
the Chairperson of the National Council of Provinces, as the case may be,

having been nominated by their respective political parties.

3. INTRODUCTION

The Constitution of the Republic of South Africa, 1996 recognizes that
Parliament has an important role to play in overseeing government
departments and its public entities. The Intelligence Services Oversight Act
(Act No 40 of 1994) ensures that the JSCI performs the oversight functions

set out in this Act in relation to the intelligence and counter-intelligence
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functions of the Services, which include the administration, financial

management and expenditure of the Services.

This report is the result of Section 6(1) of the Intelligence Services
Oversight Act that the Committee shall, within five months after its first

appointment, table in Parliament a report on the activities of the Committee.

The process of finalizing the appointment of the JSCI continued while the

Committee was not functioning pending finalization of all legal processes.

3.1 APPOINTMENT OF THE JSCI

The Committee was appointed in terms of the Intelligence Services
Oversight Act on 14 August 2014 after all legal processes were finalized.

The first meeting took place on 19 August 2014.

The Intelligence Services Oversight Act 40 of 1994 provides that the
Committee shall consist of 15 members of Parliament appointed on the
basis of proportional representation determined according to the formula
set out in the Act. The Chairperson is appointed separately in terms of
section 2(4) of the Act. Accordingly the following seats were allocated after
the 2014 elections:

African National Congress (ANC) 10 seats
Democratic Alliance (DA) 3 seats
Economic Freedom Fighters (EFF) 1 seat
Inkatha Freedom Party (IFP) 1 seat
United Democratic Movement (UDM) 1 seat
National Freedom Party (NFP) 1 seat
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The present composition:

Name Political party
Ms C C September NA (ANC) Chairperson
Ms D E Dlakude NA (ANC)

Ms Z S Dlamini-Dubazana NA (ANC)

Mr D D Gamede NA (ANC)

Mr D M Gumede NA (ANC)

Mr C Ngakula NA (ANC)

Mr J P Parkies NCOP (ANC)
Mr O J Sefako NCOP (ANC)

Mr J J Skosana NA (ANC)

Ms T Wana NCOP (ANC)

Mr H B Groenewald NCOP (DA)

Mr H C Schmidt NA (DA)

Mr DJ Stubbe NA (DA)

Mr A M Mpontshane NA (IFP)

Mr B H Holomisa NA (UDM)

Mr D L Twala NA (EFF)

Mr S C Mncwabe NA (NFP)

4. Orientation of JSCI members

After the Committee had been established with all members having been
awarded with top secret security clearance certificates, they had to undergo
intensive training. Section 5 of the Intelligence Oversight Act clearly
stipulates that, the Committee shall conduct its functions in a manner
consistent with the protection of national security. Furthermore, no person
shall disclose any intelligence, information or document the publication of
which is restricted by law and which is obtained by that person in the
performance of his or her functions in terms of this Act.

The first induction was conducted by the Legal Services of Parliament on
legislative functioning of the Committee as stipulated in the Intelligence
Services Oversight Act. The Act further provides for the establishment of a
Joint Standing Committee to perform oversight functions related to
intelligence and counter-intelligence functions of the Intelligence Services

and report thereon to Parliament.
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4.1 Interaction with Intelligence Services as part of orientation

A visit to the Intelligence Services in Pretoria was undertaken from
22 — 26 September 2014 as part of intensive interaction between the
Services and the JSCI. The objective was to determine the functions of
each Service and how the JSCI would plan its oversight with understanding

and without interfering with national security operations.

State Security Agency undertook enormous restructuring that left the
department with challenges. Some of the departments within State Security
Agency had to be merged to form one department under one Director
General. Previously, it was known as National Intelligence Agency (NIA)
with spending agencies such as South African National Academy of
Intelligence (SANAI), Comsec; National Communications Centre (NCC)
and Office of Interception Centre. South African Secret Services (SASS)

was a standalone with its own Director General.

The Committee was familiarized with the challenges experienced during
implementation of General Intelligence Laws Amendment Act. The Act was
signed and came into operation in May 2013. The Committee engaged all
the Services including the Defence Intelligence which is a unit from
Department of Defence and Military Veterans as well as Crime Intelligence

from the Police department.

During the visit the Committee interacted with the designated Judge for
interception who gave extensive background on the requirement for
authorization of interception and the process. The Judge further requested
the JSCI to educate general public and Members of Parliament on
obstacles that the Crime Intelligence faces and what they have overcome

in terms of intercepting communication.

In terms of the Intelligence Services Oversight Act section (7), the
Inspector-General has a responsibility amongst other functions to monitor
compliance by any Service within the Constitution, applicable laws and
relevant policies on intelligence and counter-intelligence. The Committee

engaged intensively with the Office of the Inspector General.
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5. Activities in the Committee during the period of reporting in

Parliament

5.1 Strategic Plans and Annual Performance Plans of the
Services

The Committee in performing its constitutional oversight mandate, engaged
with the State Security Agency; Office of the Inspector General; Defence
and Crime Intelligence on Strategic Plans, Annual Performance Plans and
financial expenditure. During the interaction the Committee invited the
office of the Auditor General to give financial audits of each Service. Each
Service was afforded opportunity to respond to findings from the Auditor

General.

5.2 Presentation of Annual Report

The Minister of State Security; the Deputy Minister and the Director
General accompanied by the senior management presented the Annual
Report 2013/14. The Inspector General, Defence and Crime Intelligence
also presented their Annual Reports to the Committee during October 2014

respectively.

5.3 Presentation of certificates by the Inspector General

As stipulated in section (7A) of the Intelligence Services Oversight Act, the
Inspector General has a responsibility of reporting to the Committee on the
activities of the Intelligence Services. The reports of the Inspector-General
contemplated in subsection (7) (f) in respect of monitoring and reviewing
shall contain the findings and recommendations of the Inspector-General.
During interaction on the certificates, the Committee invited all the Services

to respond to the recommendations orally and in writing.

5.4 Meeting with the President of the Republic of South Africa

This was the first interaction that took place with the President on
10 December 2014 in Pretoria. The meetings are scheduled quarterly to

reflect on the status of security of the country.
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6. Committee findings

Having considered the Strategic Plans; Annual Performance Plans and the

Budget of State Security Agency; Office of the Inspector General; Defense

and Crime Intelligence, this section summarizes the observations of the

Committee as follows:

The Committee raised a concern of insufficient Budget for
Defence and Crime Intelligence which impacts on its ability to
execute its functions effectively.

Vetting on crucial positions within the government departments
were found to be disproportionate.

Border management control and private landing strips a major
concern

National Intelligence Coordinating Committee (NICOC)
challenges relating to technology were considered.

JSCI to hold interactive public hearings to foster an
understanding of threats to national security and to instill
patriotism and sense of ownership of the country to the citizens
was found as imperative to have serious engagements.

As one part of encouraging meaningful dialogue with the
citizens, a plan should be devised to address valid grievances
of protesters appropriately.

Allegations of fraud and corruption and the impact that it has on
maintaining effective control standards in the borders, was
highlighted.

That improved gathering and presentation of evidence in court
will improve the standards of Crime Intelligence.

Defence Intelligence still having challenges in occupying a
building that is not habitable.

SAPS signed Memorandum of Understanding with CSIR to
address science and technology skills.
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7. Recommendations

National integrated vetting strategy should be approved.

In order to address Budget challenges for Defence Intelligence
an urgent Defence Review should be finalized before end of
this financial year.

Regulations of all Acts involving Intelligence Services should be
reviewed as a matter of urgency.

JSCI and SSA need to address the challenges related to
companies owned by former intelligence officers.

Economic Intelligence needs to be built as an area of growth
and future interventions.

Joint policy formulation and best practices on cybercrime is
proposed.

Review of Intelligence White Paper and policy framework
should be done as soon as possible.

A joint oversight programme on border management should be

developed together with other relevant Committees.

Report to be considered.
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National Council of Provinces

REPORT OF THE SELECT COMMITTEE ON COOPERATIVE GOVERNANCE AND

TRADITIONAL AFFAIRS ON THE INTERVENTION IN MAKANA LOCAL

MUNICIPALITY, IN TERMS OF SECTION 139(1)(b) AND (5) OF THE 1996

CONSTITUTION, DATED 25 FEBRUARY 2015

11

1.2

1.3

14

Background

On the 28 August 2014, the Council of Makana Local Municipality resolved
for intervention and made an appeal to the MEC for Local Government
and Traditional Affairs in the Eastern Cape Province to institute section

139(1)(b) of the Constitution.

The Municipal Council resolved to accept the proposed intervention per
resolution made at the Special Executive Council meeting held on the
10 September 2014. The Provincial Executive then delegated its authority
to the MEC responsible for Local Government and Traditional Affairs to
invoke section 139(1)(b) and (5) of the Constitution of the Republic of
South Africa, Act 108 of 1996.

On the 27 October 2014, the MEC for the Department of Local
Government and Traditional Affairs tabled a notice of intervention to the
Office of the Chairperson of the National Council of Provinces (NCOP),
which informed the NCOP of the decision of the Provincial Executive
Council to intervene in Makana Local Municipality in terms of section

139(1)(b) and (5) of the Constitution.

The Chairperson of the NCOP subsequently referred the notice of
intervention in terms of Rule 101, to the Select Committee on
Cooperative Governance and Traditional Affairs, for consideration and
report. Further noting that the intervention has been submitted to the
NCOP in 42 days after the intervention began. On the 25 February 2015, a
multi-party delegation of the Committee conducted an oversight visit to

Makana Local Municipality.
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Objectives of the Oversight Visit

The main objectives of the oversight visit were to determine whether
procedural requirements have been met and also to verify whether the
provincial executive has used its discretion appropriately before the
Select Committee can recommend approval/disapproval of the
intervention to the NCOP. Through the deliberations and interaction with
internal and external stakeholders, the Select Committee wanted to
determine how the Provincial Executive intends to restore the fulfilment
of the relevant obligations and ensure fulfiiment in the long-term. The
aim being to ensure intergovernmental checks and balances aimed at

guarding the integrity and efficiency of the intervention process.

Multi-Party Delegation

The multiparty delegation of the Select Committee composed of the
following Members of Parliament and officials: Hon T Wana, Eastern Cape
(ANC); Hon JWW Julius, Gauteng (DA); Hon M Chetty, KwaZulu-Natal (DA);
Hon LPM Nzimande, KwaZulu-Natal (ANC); Hon SJ Thobejane, Limpopo
(ANC); Hon MT Mhlanga, Mpumalanga (ANC); Hon GM Manopole,
Northern Cape (ANC); Hon TJ Mokwele, North West (EFF), Hon DL Ximbi,
Western Cape (ANC); Mr TM Manele (Committee Secretary); Mr N Mfuku
(Content Advisor); Mr N Mangweni (Administration Assistant); Mr
B Mahlangeni (Committee Researcher); Ms J Thorpe (Committee
Researcher); Ms T Matthews (Committee Researcher); Mr T Gubula

(Media Officer).

Overview of the Oversight Visit to Makana Local Municipality

On the 25 February 2015, the delegation of the Select Committee on
Cooperative Governance and Traditional Affairs had interaction and
consultative meeting with the internal and external stakeholders of the
Municipality. The stakeholders the delegation interacted with included
the Mayor, senior official of the Provincial Department of Cooperative

Governance and Traditional Affairs, the Ministerial Representative and
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representatives of the Organised Labour Forum, Rhodes University, Makana Civil

Society Coalition, NAFCOC and the Unemployed People’s Movement.

5.1

6.

6.1

6.2

6.3

Presentation on the lJustification for Intervention in Makana Local
Municipality

The Provincial Department of Local Government and Traditional Affairs
briefed the Members of the Select Committee on the background of the
constitutional intervention and the resolution of the Eastern Cape
Provincial Executive Council, dated 10 September 2014, to intervene in
terms of section 139(1)(b) and (5) of the Constitution. Its presentation
focused on the constitutional, procedural, substantive matters related to
the intervention and the terms of reference of the Ministerial

Representative in Makana Local Municipality.

Constitutional, Procedural and Substantive Context of Intervention

When a provincial executive intervenes in terms of section 139(1)(b) of
the Constitution, as a procedural requirement, it should be remembered
that within 14 days after the intervention has begun, it should notify the
Minister for Cooperative Governance and Traditional Affairs and the
NCOP of the intervention and request approval. The intervention will end
automatically if the Minister does not approve the intervention within 28

days, and the NCOP within 180 days.

Equally, in terms of section 139(5) of the Constitution which relates to a
crisis in the financial affairs of the municipality, the provincial executive
must submit a written notice of the intervention to the relevant

legislature and the NCOP, within 7 days after the intervention has begun.

With regard to the intervention in Makana Local Municipality, procedural
and substantive requirement have not been met. In particular,
requirements of section 139(2)(a)(ii) and 139(6)(b) of the Constitution
were not met. By implication, the intervention is invalid to the extent of it

being inconsistent with the Constitution.
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Presentation by the Municipal Mayor

For the past three to four years, the Municipality has repeatedly been
getting disclaimers, and there were serious financial cash flows
challenges, especially in instances where it was difficult to pay staff.
Further, due to the state of bad infrastructure the Municipality
experienced water outages, electricity, bad roads network and water
leakages. On realizing these challenges, the Municipality approached the
Department of Sanitation and Water Affairs for assistance. All
government institutions came to the rescue in respect of funding, and

most of the support was mainly to address water challenges.

Terms of Reference of the Ministerial Representative at Makana Local
Municipality

An Administrator has since been appointed for a period of six months,
subject to review, with effect from 06 October 2014 to perform the
disregarded obligations, which included financial challenges at the
Municipality which had seen the “collapse of basic services” where

residents had gone weeks without water.

Based on the terms of reference, the Administrator was charged with the

responsibility of implementing the following terms of reference:

(a) Facilitate the appointment of the Municipal Manager as an
Accounting Officer of the Municipality.
(b) Facilitate the appointments of the Chief Financial Officer and other
section 56 managers.
(c) Assist in addressing the challenges confronting the Municipality
such as management, financial management and service delivery.
(d) Ensure that the oversight structures of the Municipality are
strengthen in order to be able to perform their functions
effectively and efficiently.
(e) Ensure that the supply chain management systems are in place for
the smooth running of the procurement management processes.
(f) Develop, facilitate and monitor the financial recovery plan in

consultation with National and Provincial Treasury.
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11.
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(g) Facilitate the review of all financial related policies, especially the
credit control and revenue collection policies.

(h) Attend to all legal matters that are confronting the Municipality
including litigations that seek to rip off the Municipality’s finances.

(i) Ensure that there is effective general administration with the

Municipality.

Presentation on the Municipal Recovery Plan and Turn-Around Strategy

For the purpose of this report, the recovery plan and turn-around strategy
is structured based on the key focus areas related to the Background to
the Application of the Intervention and the Intervention Approach; Key
Challenges Identified; Areas of Priority and Associated Challenges; Key

Achievements and Outstanding Challenges.

Background to the Application of the Intervention

A council resolution was passed, requesting the Provincial Government to
intervene in terms of section 139(1)(b) of the Constitution in Makana
Local Council. Subsequently a high level report was prepared by the
Province on the status of the Municipality, and what the main challenges
were. An Administrator was then appointed, who was tasked to do a
further assessment to confirm the status quo; stabilize the Municipality;
prepare a financial recovery plan and assume executive obligation in
areas. The areas include Corporate Services, Financial Management and
Administration, and lastly on infrastructure development and provision of

basic services.

Intervention Approach

The intervention approach was premised on the challenges encountered
by the Municipality, based on the status quo report that was prepared. An
intervention plan was then prepared to stabilize the Municipality,
especially with regard to compliance issues. Various meetings and

workshops were then held, including members of troika, senior
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management, SAMWU and IMATU, local business community, Rhodes

University, as well as ESKOM.

Key Challenges Identified

In the Municipality there was finance and cash flow challenges, and
infrastructure and water challenges. Meetings were held with the
Department of Water Affairs and Sanitation, Amatola Water Board and
MISA to address these challenges. Another crucial problem was the non-
implementation of audit findings. There have been allegations of
corruption against councilors and officials and these impacts negatively
on the image of the Council. At the center of such allegations is the need

to complete the work done on the Internal Audit investigation.

On challenges with regard to institutional capacity and non-compliance,
the Municipality had not finalized the SDBIP and the IDP review process
was not on track. There was also no fully functional local labour forum. In
terms of governance issues some council committee meetings were not
meeting as scheduled, and sometimes presenting a challenge with
compliance. Some municipal workers were without uniforms and
protective clothing, and there was general financial crisis in the

Municipality.

Key Achievements

The intervention plan was consulted with stakeholders, and presented to
council on the 04" December 2014. Equally a Service Delivery Summit
held on 5" December 2014. A firm of auditors called Kabuso which
conducted an investigation and compiled a report, including a draft
financial recovery plan will be presented to the full council on the
26 February 2015. Lastly, interviews were conducted for the vacant

position of the Municipal Manager and the Chief Financial Officer.
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Critical Challenges that Still Remain

For the past four years, the Municipality has annually received disclaimer
audit opinions. With the last 2012/13 audit report, drawing attention to a
wide range of failures in the legal and regulatory requirements. Out of the
five senior management positions that are vacant, only one was filled.
There were irregularities in staff recruitment and appointments, and
there are capacity constraints in the Municipality. There is also a need to
strengthen and improve procurement systems and processes in the

Municipality.

On infrastructure planning, the crucial challenge was the absence of a
master plan, which should seamless link the IDP and community
expenditure. Further, there is a financial challenges, especially with

regard to under expenditure on capex.

South African Local Government Association (SALGA)

On institutional arrangements, there were serious capacity challenges and
to some extent there was laxity in terms of the commitment to work by
some within the staff establishment. The Municipality also experienced
challenges to attract scarce skills in the Technical Department. The

Association supported the intervention.

Opinion of the Representative of Organised Labour

The organized labour was against corruption prevalent in the
Municipality, hence it supported the implementation of the Kabuso
investigation report findings. In terms of the position of the Human
Resource Manager, it was requested that an appointment to be made
urgently on a person who qualifies. The organized labour was in support

of the section 139 intervention in Makana Local Municipality.
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Opinion of the Representative from Makana United Business Chamber

The Business Chamber strongly believe that, unless the Administrator
deal with the root causes of the collapse of the municipality, the
intervention will yield little progress. Just in 2012/13, the Municipality
spent over R100 Million which benefitted outside companies. Only
R700 000.00 benefitted local SMME’s on tenders. The Chamber believe
that the Administrator was doing a very good job, and they supported her

recovery plan. Hence a call was made for contract to be extended.

Opinion of the Representative from NAFCOC

Black businesses were not given work in the Municipality. Currently there
are no investments in area, and this has serious implication on the gross
domestic product of Makana. These concerns has been raised for years,

but without any intervention from the Municipality.

Rhodes University

Grahamstown was a microcosm of the sharp and stark realities of
apartheid legacy, where grinding and debilitating poverty and deprivation
exist alongside relative affluence. The University relied on the
Municipality for the provision of basic services such as water, electricity
and sanitation. Failure by the Municipality to provide these essential
services has serious and far-reaching ramifications for the University and

its intellectual project.

The Municipality placed on record its deep and sincere appreciation to
the Presidency, the Presidential Infrastructure Coordinating Commission
(PICC) and the Provincial Government for their interventions on water

challenges.
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Opinion of the Representative of Makana Civil Society Coalition (MCSC)

The MCSC welcomed the placement of the Municipality under section 139
of the Constitution, as well as supported the work of the Administrator.
Although the MCSC welcomed the intervention, it was not convinced that
the Administrator alone can rescue the distressed Municipality in six
months. Equally, the Administrator’s terms of reference should be
urgently reconsidered and broaden to achieve the desired turn-around
outcomes. Lastly, the local community has lost confidence in the
Municipality, due to institutional failures and the collapse of service
delivery mechanisms. Hence the Coalition proposed the Municipality to
be dissolved in terms of section 139(1)(c) of the Constitution, in order to
address and resolve the deeply rooted political and administrative

problems in the Municipality.

Select Committee General Observations and Opinion

The Select Committee observed that all stakeholders in Makana

supported the placement of the Municipality under administration.

The Select Committee noted that prior to the intervention, the
Municipality faced challenges related to management, service delivery,
executive leadership and was ultimately unable to sustainably provide
basic services, and was faced with many challenges including inability to
meet financial obligations and pay creditors in the short term and long

term financial sustainability.

The Select Committee has further noted that the leadership challenges
faced by the Municipality included failure to fullfil oversight
responsibilities with regard to the implementation and monitoring of
internal control in respect of financial management, compliance with law,

regulations and performance reporting requirements.
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Furthermore, the Select Committee has observed that the presentation of
the Administrator, the Department of Local Government and Traditional
Affairs, as well as the South African Local Government Association, lacked
synergy in respect of progress made with regard to intervention in the
Municipality. For example, the functionality of audit committee, lack of

detailed figures and no specifics in respect to debtors.

The Committee had also observed that the Administrator upon
appointment was assigned with ten terms of reference but her progress
report was not contextually specific in addressing all the terms of
reference. The report was silent on the Municipal Infrastructure Grant
(MIG) expenditure patterns, yet part of the MIG funds has been

irregularly used to fund salaries and wages.

On governance related matters, the report was silent on the relationship
between the council and the troika, as well as the community. It appears
that there is lack of clarity on the service delivery agreement between the

council and the Rhodes University.

The supply chain management component is a key risk area in the
Municipality, yet the turnaround plan was silent on governance

intervention regarding this important function.

The Select Committee observed that the placement of the Municipality
under section 139(1)(b) and (5) of the Constitution, and the appointment
of the Ministerial Representative has been a good corrective measure in
assisting with the service delivery and administrative challenges facing the

Makana Local Municipality.

The role of the Sarah Baartman District Municipality in the intervention
was an issue that is worth considering. In general, it appears as if there
was no visible role played by the District. A more intergovernmental

approach to an intervention may be appropriate.
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21.10 The Select Committee is of the opinion that the successful

22.

221

implementation of the turnaround plan will depend on the cooperation,
political will and active involvement of both the internal and external

stakeholders of the Municipality.

Committee Recommendations to the NCOP

Having interacted with Makana Local Municipality, the Select Committee

recommends to the Council as follows:

22.1.1 Since procedural requirements of section 139(2)(a)(ii) and

139(6)(b) of the Constitution were not met, the intervention has
been rendered null and void. Thus the Select Committee is unable
to come to a determination based on the procedures followed to

inform the NCOP in terms of section 139 of the Constitution.

22.1.2 The Select Committee has observed with grave concern the

dysfunctional state of the Municipality. The Select Committee
therefore recommends that the MEC for Local Government and
Traditional Affairs, should urgently regularize the appropriate

intervention in accordance with all the legislative prescripts.

22.1.3 The Select Committee on Cooperative Governance and Traditional

Affairs should conduct a follow-up visit to the Makana Local
Municipality, to verify and observe the extent of progress

achieved in the Municipality.

22.1.4 The Administrator should fast-track the process of tabling the

Kabuso Forensic Investigation report to the municipal council, the

Provincial Legislature and the NCOP as a matter of urgency.

22.1.5 The Eastern Cape Provincial Department of Local Government and

Traditional Affairs should table an exit-report on the intervention
in Makana Local Municipality to the NCOP, immediately after the

intervention has ended.

Report to be considered.
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National Council of Provinces

1. SOCIAl SEIVICES. ..o 96

ANNOUNCEMENTS

National Council of Provinces
The Chairperson
1. Recommendation of candidatesfor appointment to NYDA board

(1) A letter dated 23 January 2016 has been received from the
Minister of Planning, Monitoring and Evaluation, requesting
Parliament to recommend seven candidates for appointment to
the board of the National Y outh Development Agency in terms
of section 9 of the National Youth Development Agency Act,
2008 (No 54 of 2008).

Referred to the Select Committee on Cooper ative Gover nance
and Traditional Affairsfor consideration and report.

TABLINGS

National Assembly and National Council of Provinces
1. TheSpeaker and the Chairperson

(@ Annua Report of the Joint Standing Committee on Intelligence
for the financial year ending 31 March 2015.
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