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EXECUTIVE SUMMARY

The Special investigating Unit (SIU) functions within the statut
Speclaf Investigating Units and Special Tribunals Act 74 of 1958
Investigate matiers referred to & for investigation by the Preside
the Act. The SiU's intervention in this investigation Is authorised
R44 of 2007 gazefied on 28 November 2007 (the Proclamation),

In 2008, various allegations surfaced in the medfa refating to the allegeciy
of contracts by the Depariment of Correctional Services (DCS) to Bogas
Lid (Bosasa) and its affiliated companies,

Later in 2006, the Public Service Commission (PSC) and the Office of the Auditor General
. (OAG) referred specific allegations relating fo contracts awarded to Bosasa o the SIU for
< Investigation, Seme of the.more serious allegations are that: ¥
¢ Anlrregular relationship existed befween Bu_sasa or memibers of the -B'asasa Group of
Companies and two DCS officials, namely, the former Commissioner of Correctiona
Services, Mr L Mti (Commilssioner 8t and the DCS Chief Financial Officer (CFO)

Mr P Gillingham (Giliingham)
*  Commissioner Mif and Gilingham may have unduly recalved benefits as a resulf of
the award of some of the contracts awarded by DCS to Bosasa and its affilfates

- »  Two lenders, namely, the kitchens tender and the access contrat tander, were

Inegularly é:ctendad ,
Bosasa and s affiliates werre responsible for drafting the bid specificati

ofy framework set out in the
(the Act). The sju may only
ot In terms of section 2(1) of
by presidential proclamation

Iregutar awarding
8 Operations (Ply)

ons for thege

tenders, .
Shortly after the publication of the prociamation, the SIU commenced with the investigation of
the contracts awarded fo Bosasa and ifs alfiiates, namely, the kitchens, access contral,

fencing and telavision contracis.
The purpose of this report Is to refer in terms of section 4(1Kd) of the Act, the evidence
gathered by the SiU relzive to the abovementioned contracts which, in its view, points to the
commission of an offence by Bosasa and its afffiates and the persons menﬁoned in this -
report, to the Acting National Director of Public Prosecutions {NDPP} and further, to agyige
the DCS in terms of section 5(7) of the Act, that the evidence gathered

the institution of legal proceedings by it against Bosasa and ifs affilistes and

mentioned in this report.

by the SIU justifies
the persons
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Findings in respect of the kitchens tender: HK2/2004

This contract was awarded to Bosasa on 20 July 2004,
The ¢vidence gathered by the SILJ, shows that there were clear deviations from the Aations!
Treasury Supply Chain Management: A Guide for Accounting OfficersiAuthoriies SCHM:
Gulde for Accounting Officers}', more paricularly, in that the end user depariments were
not included in the bid process. Thers was also no proper finenciaf Planning for this tender in
that there was nio feasibifity study nor needs analysis conducted,

The evidence clearly shows that Gillingham, outside the course of his normal duties, played
an Integral role from the outset in the procurement process and was ircegularly instrumenial

in developing the fender specifications.
On the evidence of a whistleblower, a former employee of Bosasa (the witness), Bosasa
irreguilarly participated in drafting the spectfications for this tender: On the evidence of the
witness, the specifications were drafted in such a manner that the security aspects of the

tender provided Bosasa with & clear advantage over other bidders,
During the course of a search and seiziure operation conducted at Giliingham’s residence, a
document contalning the bid evaluation criteria and guidelines for evalusting the kitchens
terider was found in the form of electronic data. Mr J Maian (Malan} the 51U eyber foransic
expert, determined that this documend originatert from the comptiter of Mr A Agrizzi (Agrizz);
Bosasa's Chief Exacutive Officar/Managing Direcior. According to Malgn, the document was
Jast saved by Agrizzi o 28 June 2004, The evidence shows that this was on the same day

that the DCS commenced with its screening of the bids received in fespact of the kilchens
n of the documant on

tender. Whilst, Malan could not determine the date of first crestio
Agrizzi's computer, the avidance raises two concerns: first, whether Agrizzj {end as such
Bosasa) was in possession of the document at the tims that Bosass's tender was submiited

for the kitchens tender, and second, whether Bosasa was a parly fo the drafting of the
evaluation criterla and guidelines for evaluating the tender. Obviausly, if this were so, it would
not only have subverted the enfire precurement process bacause it would havs placed
Bosasa in an unduly sdvantageous position with reference to s compefitors, but it would

also have exposed the DCS to coivil sults from unsuceessful bidders,

The evidence clearly indicates that Gllingham and Commissioner Mt received financigl
beneflts from Bosasa after the award of this tender, The 81U -wes unable fo fing any lawful

cause for such benefils being made to Gilingham and Commissioner Mt The evidence /

! issued to all Accounting Officers on 26 Fubruary 2004; atisched as Annexura 1 @
i
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further shows that Mr WD Mansell {Mansell) and Mr J Smith (Emithy both employees of the
Bosasa Group, were instrumenital in effecting these benefits to Gillingham and Commissioner
Mti. The timing of the benefils appear tc be sufficiently tinked to the awarding of the kitchens
tender. In the circumstances, it was unlawful for Gillingham and Coramissioner Mt ia have

recelved these bensfits,
The kitchans contract was exiended by Commissioner Mt on 17 May 2005, I light of the
iregular. bensfits received by him the extension of this contract was irregular ang uriawfid,

Recommendations in respect of the kitchens tander

" The Sl recommends that;

the DCS considers instituting clvit proceedings in the Sppropriste forum for the
recovery of any losses thal might have been sustained by the DCS on account of the

award of the kitchens fender to Bosass
fhe DOC8 considers instituting disciplinary proceedings against Giliingharm
(Commissioner Mti no longer being in the employ of DCS) arising from hig irregular
conduct relating ta the procurement pracess invoiving the kitchens tender

the NDPP sonsiders Instituting criminal proceedings sgsinst Gillingham,
Commissioner M, Bosasa, the Jatler's affize bassers and fo the extent that Mansell,
Agrizzi and Smith may not be office bearers of Bosasa, that they aleo ba considared

for prasecution in their pereonal capaciies.

Findings in respect of access contral tender: HK2/2006

This contract was awarded to Sondolo IT {Pty) Ltd (Sondolo), an affiliate company within the

Bosasa Group, on 11 April 2008,

The evidence shows that there were clear deviations from the SCM: Guide for Accounting
in that the end wser departments were not included In the bid
financial planning for this tender in
get for this tender

Officers, more particutarly,
prodess, According to the evidence, thers was no proper

that there was no feasibility sfudy nor needs analysis conducted. The bud

was also significantly exceeded.
The evidence shows that Glfiingham, outside of his normal dulles, played an integral role
from the autsef in the procurement process and was iregularly instrumental i developing

the tender specificatinns.
0 6Ly
i

;«6‘

B oar
. \S}_-#s-’wm 3

? Mr WD Mansel! is s consultant to Bosasa; Mr J Smith is the Bosasa Fiaancie! Adminlelretor
iit
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Acoording fo the evidence of both the witness and Malan, Bosasa was irregularly involved in
drafling the bid specifications for this tender.

On the evidence of the witness, Agrizzi requested him fo prepare specifications in fine with
the technology Bosasa was employing in the kitchens confraci According to him, the
manner that the Security aspects

specifications prepared by him were drafted in such a
afforded Sondolo a clear advantage over the other bidders, The withess subsequently
identified & number of similarities between the specificafions prepared by him and those in
the advertisement for this tender,
On the evidence of Malan, a docurnent titled “cctv bid.doc” was retrieveg from the DGS and
Bosasa systems. The document contained speciiications for the access control tander.
whilst version 4 thereof was

Veersion 2 of the document was found on the Bosasa aystem,
emalled by Gillingham from an email address belonging to Bosasa, to My & Miombile (Acting

¢
Chief Deputy Commissioner: Corrections) (iWlombiie} of DCS.
Given the fact that the evidence disclosed that there was a Close association batween
have been aware'of

Gillingham arid Bosasa, the probabilities point to the fact that he myst
Bosasa's iregular participation in drafing the specifications, In the circumstances,
Gillingham and Bosasa's involvement in the drafiing of the Specifications  seriously
undermined the fairness of the procurement process.

Despite the fact that the Depariment of Public Works {DPW) had previously beep engaged.
by the DCS fo assist in drafting specifications for tenders involving technica) ‘defail, the

evidence showed that DPW was excluded by Gilingham and Commissioner Mt from the
procurément process for this tender, even though technical detad was involved.

The evidence further showed that the bid submission period was reduced from 39 ta 21
days, withaut any apperent or justifiable cause. Given the technical Rature of the tender ang
Bosasa's participation in the drafting of the specifications for the bid, the shortened period for
submission of bids allowed Sandolo to erjay an unfeir advantage over the other biddere,

Given the fact that Bosasa operated the kitchens contract.and therefore hag knowledge of
the correctional centre environment, the probabilities poifit to the fact that Sondolo enjoyed &

significant advantage over its compstitors because of its relationship with Bosasa,
experience, Sondolo

Despite it being a bid requirement that bidders should have five years'
tender. This . |

was only registered 7 days before the closing of bids but was stl awarded the

was obviously irregular,




SCC-_QUFfRmluYWx£fMJ IWMTIwMT1EMDCK

Page: 292 of 1250

The evidence clearly indicates that Gilingham received financisl benefits frem Bosasa after
the award of this and the previous-fender. The SIU was unable o find any tawful cause for
such benefits being made to Gillingham. The evidence further shows that Mansell and Smith
were instrumental in effecting these benefits to Gillingharm. The evidence also shows that
Giliingham failed to disclose the benefits received by him 10 either the BEC or the NBAC,
Aside from it being unfawiul for Gilingham to have received these benefits, it was further

Irregular for him not to have disclosad this fact before or during tht_a defiberations refated to

this tender.
The SIU did not conduct 3 comprehensive financlal invesfigation as In the case of

Gillingham, info bepefits Commissioner Mil may have received from Bosasa, because of
the limited evidence

various Himitations experienced during the SitF's investigation. However,
gathered by the SIU, indicated that he received benefits from Bosasa, a faw months before
the access tender was granted to Sondolo.

The access contro! confract was extended by Commissioner Mt on 4 August 2008. In light of
the Irregular benefits received by him the exjension of this Contract was irregular and

uniawful.
Recommendations in respect of the access control tender: HKK2/2005

The SiU recommends that; .
*  the DTS considers instituting civit piocaedings in the appropriate forum for the
recovery of any losses that might have besn sustained by DCS on acsount of the
award of the access conirol tender to Sondolo ‘
*  the DCS considers instituting disciplinary proceedings against Gilingham arising fram
his frreguiar conduct relating to the precurement process involving the access control

tender )
the NDPP considers instituting criminal proceedings against Gilingham,

Commissioner M), Sondoio, Bosass, their office bearers and {o the extent that
Agrizzi, Mansell and Smith may ot be office bearers of either Sondoio or Bosase,
that they aiso be considered for prosecution in their persons| capacity.

AA-283
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Findings In respect of the fencing tender: HK24/2005

The fencing tender was awarded on 29 November 2005 to Phezuly Fencing {Pty) Lid

{Phezeiu), an affiliate tompany within the Bosasa Group.
The evidence shows that thera were clear davistions from the DCS sCM User Manua):
Directives® (DCS procurement directives) in that the end user depariments were not
included in the big process. There was also no proper financial planning for this tender in that
there wes no feasibility study or needs analysis conducied, which. resulted in the initial
budget being significantly sxcesded and in addition being further increased by variation

orders valued st R 100 mion®,

As in the case of the previous two fenders, the evidence shows that Gilil
played an integral role from the outeet in the Procurement process and

ngham, oulside of

his normal duties,
was irregularly instrumental in the developing of the fender specifications.

in this tender, there was a heavy weighting In the evaluation criteria In favour of the
Integration of the fences with the computer software system, namely, the ON-IMIS system,
which Sondolo infroduced through the access conirel tender, This weighiing acchrdingly
Tavoured Phezuli on actount of it being an affillate of Bosass,

An issue of concern fo the SiLt was the fact that substantial paymonts wera made o Phazuiu
at the outset of the contract without adequate performance. The Siis examined payments
made fo Phezuit in respect of this tender, In ferms of the contract provisions, 80% of the
contract price was payazble on dalivéfy of te raw materials to the construction sites. The
structuze of this contract resulted In DCS making very large payments to Phezulu &t g vary
eary stage of the contract, Since ihis payment was shortly before the ene of the financlej
year, the BiU concluded that this was a ease of fiscal dumping, that is fo say, when
departmants spend large amounts of money just prior to the financial yéar end to use up their
buidget, irespective of whether the department gets value for money for sych spending.

A furthar Issue of concern is the fact that the bid conditions stipulated that fences be erected
by 17 March 2008. At the compulscry briefing session for this tendsr, Gillingham corfirmed
that the erection of the fences was to be efiected by 17 March 2006, Two bidders submitied
project plans that complied with this deadline. However, Phezauly submittert twe project plans

o &

® Came into effect in May 2005
* The budget for the project was R 340 milfion, the toniract awarded ta Phezulit was R 488 millon; in addition
& conclusion of the confrac).

R 100 million In vasialion orders wers authorised aftar th
vi

AA-284
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in terms of which (hey undertook fo defiver raw materials to the Sites by 17 March 2008, byt

would install the fences at 2 much Jater date,

In the BEC, Gillingham scored the two service providers referred to above, 0 out of 6 for time

and Phezulu 2 full 8 points, despite the fact that its projected plan did not comply with the
since on the face of

timelines. The SIUJ finds this approach by Gilfingham incomprehensibie,
ers.

i, Phezulu's project plans clearly did not comply with the tender requirem
The evidenca clearly Indicates that Gilingham had received financiel benefits after the award
of this and the previous two tenders, Ths SIU was unable to find any fawful causs for such
berefite bsing made te Gillingham. The aviderice further shows that Mansell ang Smith, with
tlose connections to Bosesa, were nstrumental in effecting ihese henafits 1o Gilingharm,

As previously skiserved, the SIU did not conduct & comprehensive Ananchal investisation as
in the case of Gilingham, info benefits Commissioner Mt may have raceived from Bosass,
because of various fimitations exparienced during our investigation, Howaver, the #mited
evidence gathersd by ths SIU, indicates that he recelved benefits from Bosasa, a faw

menths before the fencing lender was gramted fo Phezuly,

The evidence slso shows that Gillinghaer failed to disclose the benefits received by bim to

either the BEC or NBAC, Aside from it being Lnlawful for Gilingham to have received these
of fo disclose this fact beforg of during tha

benefils, it was further Imegular for hirm 0
deiiberations related to this tender.

Recommendations in respect of the fencing tender

The SiU recommends that:
@ te DCS considers instituing civil proceadings in the appropriste forum for the
fegovery of any losses thai may have been sustaingd by DES on account of the

award of the fendar to Pharulis
the DCS considers fnstiwﬁng disciplinzry proceedings against Giflingham arising from

his irregular conduet retating to the procurement process involing the fencing tender

the NDPP considers instituting criminal procesdings against Gillingham,
Commissioner Mii, Phezulu, Bosasa, thelr office bearers and fo the extent that
Manselt and 8mith may nof be offioe bearars 6f either Phezuly or Bosusa, that thay

also be considered for presecution in thelr personal capacily. g
D7

-
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Findings in respect of television tender: HK25/2005

This contract was awarded on 3 March 2006 to Sondolc.
The evidence shows thers were clear deviations from the DCS procurement directives, in
that the end user depariments were not included in the bid process, Furthermore, according

ko the evidence, there was no proper financial pianning for this tender in that there was no
feasibifity study or neets analysis conducted and the budget for the contract was signiflcantly

excesded.

As in the case of the previous fhree tenders, Gilingham,
dulies played ar; infegral role from the outsel in the procurerant process and wa.

instrumental in the developing of the lender specifications,

- ‘Sondelo's first invoice for payment was submitied on 13 March 20086, three days after the
contract had been signed. The Invoice was for R106 million and # was paid ofi 23 March

2008, This, a8 in the fencing tender, was ence again a case of fiscal dumping.

outside the course of his nermal
& ireguiarily

The avidence clearly indicates that Gillingham recelved financial benefils from Bosasa afier
the award of this and the previous tenders, The SiU was unable to find any awful cayse for
such benefits being made to Gifinghsm. The evidencs furihar shows that Mansell and Smith
were instrumental in effecting these benefils to, Gilingham, The evidence also shows that

Gllingham failed {o diselose the beneflis received by him, to either the REC or the NEAC.

Aside from it being unlawiu! for Gilingham' 1o have received these benefils, it was further
irreguldr for him not to have disclosed this fact before or during the deliberations related to

this tender.
{ As previously observed, the SIU did not conduct & comprehensive financlal investigation as
i the case of Gillingham, into benefits received by Commissioner Mti from Bosasa, because

of various limilalions experienced during our investigation. However, the fimiteg evidenee
gatherad, indicates thal he received benefits from Bosasa, some monihs before the

tefevision tender was granted to Sondeio.

Recommendations In respect of the television tender |

The SIU recommends that:
the DCS cansiders instituting civil proceedings in the eppropriate forum for the At
: EE

recovery of any loss thal may have been sustained by DCS on account of the award /: |}
of the television fender to Sondolo ,) iy
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* the DCS considers institutlng disciplinary procesdings against Glllingham srising from
his iregular conduct relating to the procurement process involving the television
tender

* the NDPP considers instituting criminal proceedings agsinst Gillingham,
Commissioner Mti, Sondolo, Bosasa, their office bearers and o the extent that
Mansell and Smith may not be office bearers of either Sondolo or Bosasa, that they

aiso be considered for prosecution In thelr personal capacity,
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TERMS OF REFERENCE

The SU functions within the statutory framework sef out in the Act, The 81U wes established
by the President in ferms of section 2(1)(a)(]) of the Act and by Praclamation )1 18 of 31 July
2001. The SilJ may only investigate matters referrad to it for invesﬁégah‘cn by the Prasident in

terms of section 2(1) of the Act, |
In June 2006, various aliegations sufaced In the media refafing to the ellegedly iregular
awarding of contracts by the DCS. The aliegations specifically invalved Ehe‘Bosam Group of

Companies and two DCS efficials, namely the former Commissioner Mt and the DCS GFO

Gillingharn,
Later In 2008, the PSC and the OAG referred to the SIU various &llegations releting fo the
allegations made in the mediz. The PSC and 0AG exprassed particutar conceim arolind the

of:the procurement processes relating to contracis awarded fo Sosasa and two

regidariy
sffilated companies, Sondoio and Phezulii as well as to fie nafure of the relationship

betwean the said companies and Commissionsr Mii and Gillingham,

Some of the allegations the SIUJ was requesied fo investigste:
* Involved whether Commissioner Mil and Gilingham may have unduly benefited from
5ome of the contracts awarded by DCS fo Bosasa

= coneernad the peoblem that in reistion fo twa tenders (access control and fencing) the
DCS procured senvices involving technical detail without involving the Department of

Public Works
involved whether the kitchens terder was ireguierly extended to inciude seven exlra

lsfchens — the contract value grew to over R800 milfion, which neluded he adding of the
adgifionsl kitchens resulting in additional expenditure of RB2 milian

involved whether the access control tender may have been ineguiarly extended to
Include the staffing of the control rooms = the contract value grew from R237 miiion to

simast R437 million, as Sondolo became responsible for meniloring the CCTV controf

Tooms
refated fo whether one of the bidders may have drafted the specifications for ans or

more of the refevant tenders ~ thers were particular concems arvund the specifications

of the access controf and tefevision tenders
concemed whather Commissioner Mii may have been mvolved with a company callad.” §

Lianorah Investments, which had a relationship with Bosasa

refated io the supply of allegedy infarior quallty goods in the access control ar. |
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The SiU requested 8 prodamation authorising its investigation of the aliegations and was
aceordingly mandated by the President in terms of the Proctamation to invesfigate any
irregularities perpetraied in connection with the progurement of services by the pCs.

in terms of the Proclamation, the SIU was mandated to investigate:

7 The. procurement of goods and services by or on behalf of the Department without

compliance with the Department's —
fal  poficies, procadures, prescripts, directives, guidelines or standing instructions
(herefnafter collectively refarmred to as the *prescripts”); and

{b)  pracurement end provisioning gvstems of supply chain management systems

srescribed by applicabls legistation,’
in & manner that was not fair, compelitiva, fransparent, equitakie andfor casbaffective

and pdyments made in raspect thereof,

Toe feilure by officials end employees of the Depariment io discloge
direct or indirect interest i the suspiiers and service providers

Depariment, which repressnted a conflict of intersst,

The failure by the officiale and erﬁp!ayeas of the Departmant o distiose 10 the
Depsriment that they were engaged in' upauthorized businessg activities  {for
remuneration otiside the scope. of their employment under the Publi Benvice Adl,
1994 (Proclamation 103 of 1994) or the Comedtional Sevices Act 79gg (Act 111 of

that thay had a
used by lhe

1998).

4 The oondusi of -
(8)  suppliers and sarvice providers fo the Eepartment; and

(6} officiais and empioyses of the Department,

wehith has resulted of may resull in a loss of, damage to or a lack of contre! gver pubile
money, publl property or other resources of the Depariment and any conduct direcled

at.or promating the aforementioned.

False or inflated claims by, or on behalf of officials and employess of the DapaﬁMEnﬁf’

o~

1
A

5
i

from certain medica! ald sehemes.

by offier

The theft or misuse of property snd resources of the Cepattmant

empioyese of the Desatment,

X
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10

1

. Department.
The SIU's investigation focussed on the procurament processes related on

Wegal or irreguiar -practices in terms of which officlalg and employees of the
Department received or solicitad benefits from other officlais and employses of the
Department or from members of the public in connectiony with the execution of their
duties of the failurs to executs their dulfes.

The conduct of officials and employees of the Department, which was aimed, at
influencing or hampering any investigation or the destruction of evidence,
The inimldation of officials or employees of the Department or members of the pubile
by officiais or empioyses of the Department with the aim to conceal comupt or other
uniawful practices within the Dspartment,

Adts of undus influsnce and extortion committed by officlals ang employees of the
Department with regard to members of the public and sther officials or employees of
the Department.

Fraud committad by officiale and employeas of the Department to the detriment of the

ly fo the kitchens,

access control, fancing and television tenders,

Xifi

AA-290




SCC-_QUF fRmlu¥YWx M| IwMTIwMT1 fMDcK
AA-201

Page: 300 of 1250

TABLE OF CONTENTS
Pags
1  INTRODUCTION.. q
1.1 Subject of report 1
1.2 Background to report 1
1.3 Objectives of report 1
2  METHODOLOGY ..cceemnserme ¥ . : = 2
3  OUTUNE OF RELEVANT POLICIES AND SPECIAL LEGISLATION

(- APPLICABLE TO INVESTIGATION.......cconsscnssorsms _ 3
3.1 The DCS procurement policy 3
3.2 Treasury guidelines regarding iaudgoﬁng forthe tander process 7

3.3 The Construction Industry Development Board leglsiation and
regulations 11
4 LIMITATION ON THE INVESTIGATION ' 12
5§ CYBER FORENSIC EXPERTISE ENGAGED BY THE SiU 13
6  THE BOSASA GROUP OF COMPANIES STRUCTURE ... w14
6.1 Bosasa Operations (Pty) Ltd . 14
8.2 Sondolo IT (Pty) Ltd and Phezulu Fencing (Pty) Ltd 15
A 7  COMMISSIONER MTI'S FORMAL RELATIONSHIP.WITH BOSASA .......... ~16
8 ANALYSIS OF CONTRACTS ; 17
8.1 The kitchens tender: HK2/2004 17
at1 Evidence gathered 17
8.1.2 Findings = 26
8.1.3 Recommendations in respect of the kifohens tender 28
28

8.2 The access control tender: HK2/2005

) 8.2.1 Evidance gathered

8.2.2 Findings =
8.2.3 Recommendations in respect of the access conirof teng r |

The fencing tender: HK24/2008
8.3.1 Evidence gathered

813




AA-292

8CC-_QUFLRm1uYWx£Mj IWMTIwMT 1 £MDCK

Page: 301 of 1250

8.3.2 Findings 49

8.3.3 Recommendations In respect of the fencing tender 51

8.4 The telovision (TV) tender; HK25/2005 52
8.4.1 Evidence gathered 52

84.2 Findings 54

8.4.3 Recommendations in respect of the TV tendar . 61

9 BENEFITS RECEIVED BY GILLINGHAM AND COMMISSIONER MTYI.......... 62
8.1 Benefits raceived by Gillingham 82
8.1.1 Motor Vehicles 62

8.7.2 Cash and cheque deposits 67

8.1.3 Travel 68

« 8.1.4 Rugby Season Tickets 58
8.1.5 Propertios 69

71

8.7.6 Private e-maif addrsss
8.1.7 Documents seized during search, explaining some of bensfits
71

received by Gillingham .

9.2 Findings in respect of benefits received by Gillingham 72
8.3 Benefits recelved by Commissioner Mt 74
74

9.4 Findings in respact of Commissionsr Mt/
10 CONCLUSIONS .. -

FADSEALLE LIRS SR NN MY Kae pusRRaRS 75




SCC-_QUFfRmluYWx£Mj IwMTIWMTLEMDCK
AA-293

Page: 302 of 1250

LIST OF ABBREVIATIONS
BEC Bid Evahration Commitfee
ccrv " Closad Circult Television
CEO Chief Exscutive Officer
CEO Chief Executive Officer
CFO Chif Financial Officer
CSIR Council for Scientific and Industrial Research
OCS / the Dapartment  Depariment of Comectional Services
i DPW Depariment of Public Works
€ -EFT Eiectronic Funds Transfer
eNaTis National Traffic Informallon Systems
Hce Head of Correctional Centre
T Information Technology
JHB Johannesburg -
NBAC National Bld Adjudication Committee
NcC Network Computing Consultants
OAG Office of the Auditor General
( ONAMIS Open Network ntelligent Management nformation Systam
PFMA Public Finance Management Act
PSC Public Service Commission
RAMP Repairs and Maintenance Project
SAPS South African Police Service
scMmu Supply Chain Management User
SETA’ Sector Education and Training Authority |
8iU /the Unit Special Investigating Unit o~ .**’I ;
Virtual Private Network ;‘;f :%_ f.-

VPN

xvi




SCC-_QUFERmIuYWxEMy
Page: 303 of 1250

j IWMT IwMT1 EMDCE

PROMINENT ROLE PLAYERS
Wdividus! | Position
Mr Angelo Agrizzi Chief Exacutive Officer/Genaral Manager, Bosasa
| Opemﬂons
Mr Cartos Bonifacio Auditor / Consultant: Congifjum
 Consfium (Pty) L1d Company finked {o Bosassy
' Ms Megan Gillingham Mr Gilingham's daughter

t
; Mr Pairick O'Connell Gllfingham Jiy ' Mr Glllingham's son

Mr Patrick O'Connell Gillingham

Mr Ryan Albert Gillingham

: Mrs Theresa Gillingham

Grande Four Property Trust

Mr P Leshabane

: Mr Willlam Daniei Mansall

:

Mr Jarrod Mansell

 Mrs Lisa Mansell

' Mr Linda Mif

Dr Jurgen Smith

| Andries van Tonder

Frans Viorster

Chief Deputy Commissioner: Finance

] Mr Gillingham's son

Mr Gillingham’s spouss
A trust finked to WD Mansel|

Executive Director, Bosasa Group gf Companies
Comultanl Bosasa & Conslllum

Mr Manoell's son
Mr Manseil's daughter-in-iaw
National Commissioner: DCS

' Director: Consilium

Financial Administrator: Bosgsa

CFO: Bosasa
Flest Manager: Bosasa

IS peny - 5
Tt b A o e e




S5CC-_QUF LRml1uYWx £Nj IwMT IwMT1 £MDcK

Page: 304 of 1250
LIST OF AFFIDAVITS OBTAINED
Name Current Ocoupation " o f Ho of Afﬂdavits obtained
Mr C Arles | DCS Secretariat Bid Adjudication Committee Applicabie toall Tenders -
MrJDE Basspn acs Deputy Director: Contract Management ngg4 i
MrJ Breytenbach | Chief Director: Norms and Standards, National | Appﬂcabte to alf Tenders
i | Treasury i
" DrJJ Cosizee f DCS Deputy Commissioner: Operstions and. HK212004, Hi2s/2005 .
! Management Support ' S
MrWDamons ' DCS Deputy Gommissioner Faclities and | HK2/2005, Hioar2005,
Mr P Dy Preez ncs Deputy Director: Seturity Support HKZQDOS HK24&005 ;:
MrF Engebrecht . DCS Deputy Regional Commissioner- Gauteng  HK212004 |
= Mz B Gaorge  Lagal & Compllance Manager: Construction | HK24/2005
g ! Industry Deveiopment Board f
MrL Gglh DCS Director: Formel Education [sz‘.mos
Mr CJ Hask Director; Corrections! Services, National  Applicable o all Tenders
' Tressury ; j
MrP Leslle DCS Deputy Director: Budget Contral, Appﬁqablg lo'eil Tendars.
Mr J Lethoba - DCS Director: Systems Developrment wazgos !
| Mr d Maako | DCS Director: Gontract Management  Applicable to al) Tenders.
Ms MMathena | DCS Director: Haath Servicss 22004, Hicszons
My T Mapasa DS Diregtor: Procurement Applicabfatosﬂ Tenders |
Mr F Mocheko ucs Director: Buiiding and Maintsnance f Hiaraons
| Mr M Ngube "pes Deputy Cammissioner: Supply Chain Hl{z:zoos
. Fﬁ“ﬂgﬂh&ﬁ ;
{ MrWPretolus ' DCS Deputy Dlwctnr Tender Management  Hicar2004, Hl(qugoos
Mr P Remorotho Dcs Deputy Ditactor Nutrition and Hygiene HK 22004
3 1 Services ! :
* Ms J Sishuba DCS Ghief Deputy Commissioner | HK212004, 25005 |
. Development and Care ;"
MrHB Steyn DCS Director: Securlty Management Sendoes HK2/2008, HK24/2005 !
Mr H Truter . PCS Assistant Director: Professional Services Applicabie {o alf tenders ‘
| Procurement
Ms S Truter DCS Assistant Director: Procurement Pollcy ' Applicable fo alf Tenders
. Formulation
“ Mr AJC Venter DCS Area Co-ordinator Cormdlons Gau:eng HK212005 end HK24/2005
[ Mr F Venter ' DCS Assistant Director: Risk Froffe” " Applicatie to 2l Tendars !
Management _
 Principal Engineer: Council for Scientificand  HK25/2005 ;

!'VMr JP Venter

Indusiria! Research




8CC-_QUFfRmluYWxfMj IwMTIwMT1 £MDCK
Page: 385 of 1250 AA-296

Hatn:_ ,., L Cnrrent Occupation N;h;f ifﬁdavfls abtained '

Mr M Wolela DCS Deputy Commissioner: Commuﬂicaﬁons HK25/2005 i

The withess Former Bosasa Employee S _f HK2/2004 and HK2/2005

LIST OF TABLES

Page -
Table 1: Dales of deleted data on Bosasa servers................... - et .13
Table 2: Chronology of events regarding the tender process for kitchens tender....... . 16
= Tabie 3: BEC and NBAG members for Kiichens tender............. ...................... 23
Table 4: Chronclogy of events regarding the bid process of tender HK2/2005..,.... . .3
Table & BEC and NBAC members for the access control terider..,. . .. 5. w36
Table & Chronalogy of the key events involvad in the bid process for fencing tender.. ... 41
Table 7: BEC and NBAC members for fencing tender........v.......... rrrersinanisisvsssie 4T
Vable 8: Chronolagy of key events in the TV tender............ e e srseetrevensad L 52
Table 8: BEC and NBAC members for the TV tender.........v..... orretrseensnnstane 56
Table 1¢: Combined seoring percentages obtained............. e Y e BT

( Table 11: BEC and NBAC members for TV tender................... R Y - . 2

Table 12: Suspicious cash and cheque deposits info ABSA account heid by ,
Mt GRHOGHAM wuvversseressusmnncen Coassessins e ssns o S e aeems S, canniB7
3 /i
L /) / ’

xi’




SCC-_QUF fRmluYWx £M] TwMTIwMT1EMDCK

Page: 306 of 1250

1 INTRODUCTION

1.1 Subject of report
The 8IU's findings In the investigation in terms of its terms of reference are set out in

this report. The SIU investigated the kitchens, access control, fencing -and television
tenders. The report addresses the SIU specific findings in relation 1 these four

tenders. '

1.2 Background to report
The SiU and the DCS entered their first investigation parinership on 1 Oclober 2002,
This parnership was extendsd for a further 3-year period on 9 June 2006 and
- terminated on 31 March 2008. As part of fts service offeting to the DCS, the $IU was
raquested to conduct procurement investigations.
Fairly early in the renewed partnership various allsgations were raised in the media
regarding possible imegularities in the procursment processes followed by DCS in

procuring the services of Bosasa, Sondolo and Phezuly, Sondolo and Phezulu form
part of the Bosasa Group of Companies. Fusther infermation pertaining fo the

formation and directorships of these companies is contained in section 6 (The Bosasa

Group of Companies Structure) below,
This matter was then referred to the SILI in late 2008 by the PSC and the OAG. The
SIU was requested io investipats various allegations in respect of these ssrvice
providers (as set out in the terms of reference) and two specific officials within DCS,
( harnely, Gillingham and Commissioner Mti,

The SIU oblained the Prociamation®, authorising this and other investigations jn the
DCS context, which meant the SIU was then I a position to fully investigate these
tenders. The SIU then accordingly proceeded with its investigation,

1.3  Objectives of report -
Section 4(1){d) of the Act® allows the SHU to refer evidence which points to fhe

commission of an ofience to the refevant Prosecuting Authority,

% The

£ Proclamation 44 of 2007, aftached as Annexure 2
Special Investigating Unifs and Special Tribunals Act 74 of 16886, aftached ss Anngxyre 3
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Section 5(7) of the Act provides that i during the course of an Investigation, any

malter comes to the attention of the Head of the SIU which, in histher opinion, justifies
the instifution of lsgal proceedings by a state inslitution agajnst &ny person, he/she
may bring such mattsr fo the attention of the State Aftarney o the insfifution

concemed, as the case may be,
Bearing the aforesaid provislons in mind, the objectives of the report are fo:

*  give an exposition of the evidence gathered during the Investigation

provide & summary of the findings based on the svidence
make racommaendations on the institution of fegal procaedings,

&

2 METHODOLOGY

The SiU conducied the invesfigetion as authorised by the Preclamation. The Sy
empioyed a mufti-disciplinary team consisting of forensic -lawysre, forensic
accountants, forensic investigators and cybér forensic experts 4o conduct this
invastipation. The SIJ applied a uniform methodology across the investigation,

invelving the following:

A review of all relevant documentation relatad to the fenders listed above
the refavant

@

Determining the fevel of complizrice with DOS procurement paokey,
piocurement {egisiafion and sisndards set by Treasury
Conducting interiews with and obiaining affidavils from officials within the nes

invelvad in the procurement process
Conducting inferviews with officials within Treasury and whers necassary

¢ obtaining affidavits from them
Conducting interviews with other witnesses that couid shed fight on the

@

investigation
Cenducting a financial analysis into the affairs of Gillingham and 2 more fimited

analysis in respect of Commissioner Mti
Conducting search and seizura operations 10 obtain evidenge ralated o the

investigation
Obtaining and analysing of compuisr images obtained from Bosasa and various

persons who festured in the procurement process

An analysis of the documentary and electronic evidence obtained by the-muii-

discipinary team,
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The SIU's conclusions rely on the facts established from the documentary and
electronic information obtained during the course of the investigation,

OUTLINE OF RELEVANT POLICIES AND SPECIAL LEGISLATION
APPLICABLE TO INVESTIGATION

3.1 The DCS procurement policy
A summary of the key steps in the procurement processes in the DCS are set out

below,

identification of a nead

A need should be identified for the scqulsition of a service or goods,
‘- on a sirategic plan of a department within the DCS that erves as g bagls for the

ideniification of resources needed to achieve sel objectives, The particular

department’s operstional plan- specifies the timelines for the acquisition of the

resources and the achievement of its set goals. A budget estimate is prepared which

expresses the need for funds necessary to acquire the resources,

A need Is based

Availability of Funds
All financis! matters must first be finalised before bids are invited, 1.6, bids should not

be Invited if funds are not available.

Drafting of specifications

Specifications should promots the brosdest possible competition while simultaneously
assuring that critical elements of performance are achisved, Specifications should be

{
based on relevani characteristics and / or performance requiréments, The end user is
respongible for the drafiing of the specifications of tenders, and may obtain
assistance from the private sector when preparing the spetifications, However, the
invelvement of the privale sector should involve as many role players in the specific

seclor as possible to ensure that the specifications are as broadiy drafted gg possible
and that they encourage competition.

Site inspection and Explanatory meetings
Where it Is necessary to invite prospective bidders to a site Inspection or explanatory

meeting, it should be indicated in the invifation to bidders whether this Js /mjujsaw i |
3
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or not. An attendance register should be completed by ail attendees, Minutes of such
meetings should be taken and distribuded lo all prospective hiddars that affended.

Maintenance
Bidders are requested to Indicate the maintenance structure and oost for the resource

that Is being tendered for, This information is used for evaluation purposes and

budgeting.

Preferential Points System
The Preferential Points Systen (80720 or 00/10) was designed to promote the soclally
desirable aim of Black Econemic Empowerment (BEE). Depending on the valus of

the contract, sither the 80/20 or the 90/10 points system is applicable. There is a set
threshold for government contracts that determines which of the twe points systems
&pplies in any given tender. Assuming for argument's sake that the threshold is
RS million, then contracts befow that value wil be assessed according 1o the 80/20
system; if the contract is valued at abeve RS million, the 80/1p system applies. Thus
In dealing with a tender of RS million or iess, 20% of the bid evaluation points shouid
be allocated fo the assessment of the bidders BEE profile, and conversely, when
dealing with a tender above RS million, the 80/10 principle applies and anly 10% of
the bid evaluation points are aliacated fo the evaluation of the bidder's BEE status.
The particular points sysiem applicabls, whether 80/20 or 80/10, should be indicated

In the bid dosuments,

Evaluation Criteria

In all four tenders referred to above and reviewed by the 8IS, the price and
functionality evaluation criteria were adopied by the DCS. National Treasury
Regulations and Practice Notes set out the clrcumstances in which the price and

functionality criteria should be applied.

Compiling bid documents
Bid documents are compiled and issued to prospective bidders by the Procurement
Unit (PU) and consist of Specifications, Terms of Refersnce (TOR), Gen

Conditions and other standard documents which address issues siich as prleind
price adjustments, declarations of interest, etc.
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Communication with bidders
Before bids close, communication between the officlals of the department and
prospective bidders may take place to clarify issues about the bid, During the
evaluation of bids, delegated officials of the PU may communicate in writing with the
bidders to obtain information where It Is incomplete for olarification:

Approval to procure and appointment of Bid Evaluation Commitiee (BEC)

The BEC members are recommended by the end user ang approved by the
accounting officer of the relevant department seeking fo acquire the resource, This
commitles evaluates bids according to given criferia, supplied af the commencement
of the evaluation process. The process remains confidential. All members are

required to declars any interests beforehand.

Appointment of the Bid Adjudication Committee (NBAC)

The members of the BAC are appointed by the accounting officer of the refevan
department seeking 10 acquire the resource. There is a national BAG (NBAC) that

considers recommendations in all cases with an estimated value of above R5 million,
All members are required to declare any interests beforehand. No member of the

BAC is appolinted to the BEC or vica versa.

Invitation to bid

The PU is responsible for the compliation of the fender invitation based on detailed
specifications and available funding. The bid is advertised in the povernment tender
bulletin and in other media. The minimum period of 30 days between the publication
date of the bid invitation and the closing time of bids' may be extended for longer
pericds for tenders that are more complicated or shortened In appropriate
circumstances. In terms of the advertisement, interested parfies are invited. to uplifi

the bid documents from the Depastment.

The bid documents contain comprehensive detalle of the procedure to be followed in

submiting bids, qualiying criteria, forms o be completed, how the bids would be

scored, special bid specifications efc, The bid docuiments form the sum total of afi the

information supplied to bidders to enable them to submit thelr bids. In the big

documents, the BEC may reserve the right to call for presentations fram bidders,
3

should this need arise.

AA-301



AA-302

8CC-_QUF fRmluYWx£)j IwMT IwMT1EMDCK
Page: 341 of 1250

Recelving bids and opening of bids

Bids must be opened in public as soon as possible after clesing time by ofiicials
authorised in writing. Bide are given a registration mark of authenticity and all bids
received must be listed. The names of the bidders and their individual total prices
should be recorded when bids are opened. Al bid documents must be sorutinised and
initialled to prevent unnecessary criticism.

In all four tenders investigated by the SIU, the bid documents r'equined bidders fo

submit their proposals in fwo separate paris - the one dealing with funciionality and
the other with price ~ each part to be contained in a different envelope. The first

ehvelope had {o contain the technical proposal (bid relating to fimctionality) and the
second, the price proposal. -

Evaluation criteria of bids by BEC

The threshold score for functionality in respect of each of the bids was get at 70%,
Only those bidders whose functionality proposals met or bettered the threshold score,

qualified to have their price proposals considered.
Once the scoring for the pricing proposals Is complete, the scores for the functional
and pricing propesals are applled to prescribsd formulae to determine which of the

bidders scored the highest points.
BAC assessment based on BEC recommendations

All relevant information must be placed before the NBAC to enable # to take an
Bppropriate decision. To this end, all documentation refsvant to the BEC'

- evaluation/scoring of the bidders, as well as tha consolidatsy. scofing of points by
SCM/PU, Is required to he placed before the NBAC.

Shouid the NBAC have any questions around any of the issues regarding the scoring
and evaluation, they should obtain clarification from the bodies concerned that is to

say, BEC, PU elc.

Awarding of contract

After the NBAC has approved the awarding of a contrach the successiyl bldder is
advised of the .acceptance of its bid by letterflacsimile: The successtul biddar s
allowed seven days within which to conciude a standard written contract, which must

be signec before the validity period of the bid has expired. Bid resylis _ on
advertised in at least tha government tender builetin. _
g

6
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3.2

Further phases of confract

The further phases of the procuremient process - placing an order, payments and
contract management - are dealt with peripherally in this report, and therefore they
are not set out here,

Treasury guidelines regarding budgeting for the tender process
Within the DCS, there was 2 substantial monetaty saving in the compensation on
employees’ budget for the 2005/2006 financial year. Money from this saving was
applied 1o fund some of the tenders under discussion.

The SIU obtained information relevent to the employment of the savings referred to
above from Mr CJ Heak® (Haak) from National Treasisy. Haak holds the pesition of

Direclor: Comrectional Services.
According fo Haak, there are specific rules in the Public Finance Management Act (1
of 1989) (PFMA) and reguiations which permit funds already budgefed for to be

moved across to different programmes. It Is only when, within the virement rules -
moving funds from one programme to another, provided that such movement does

not exceed 8% of the total allocation of the transferring programme - the budget from
which funds are sought fo be transferred Is Increased, that approval from National
Treasury would bs required.

Accordingly, the PCS was entitled to re-prioritise funds for the 2005/2008 financial
year, and was thus entitied o use the compensation of employees’ funds for projects
such as fencing, television and cther tenders, provided the budget from which thase
funds were being traneferred was not increased,

The DC8 acoordingly used section 43 of the PFMA to transfer R76p mifllon from the
Compensation of Employses programme to the Machhery ang Equipment
programme under Capital Assets.

The information impated to the SIU by Haak was confirmed by M p Leslie” (Lestis),
the DCS Deputy Direcior: Budget Control.

According to Leslis, the fact that the funds for the fencing and television tenders were
utilised towards the end of ths financial year, resulted in the procurement process
being rushed, For this reason, according fo Leslie; the. costs of the fencing and

7 See affiidavit of Mr Haak, Annexure 4
® See affidavit of Mr P Leslie, Annexure 5 51
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tefevision tenders, taken together with a further project refating to information
technology and the purchasing of government vehicles, amounted in more than the
initial saving of R641 million. Additional funds were subsequently sourceq from “whita

paper” funds in the following year,
Lastly, according 1o Leslie, National Treasury had complained about spending such
targe amounts close fo the end of the financial year and commented that it was
equivalent to "fiscal dumping’, i.e. where departments spend large amounts of monay
just prior to the financial year end to exhaust thelr budget, ignoring whether the

department gets vaiue or nof for such spending,

The SIU interviewed Mr J Breytenbach® (Breytenbach) of National _Treasury with a
view fo obtaining clarity on a number of aspects applicable to the procurement
process and to enable the SIU to appraise the procurement processes followed by

( the DCS and those prescribed by National Treasury.

According to Breytenbach, all goods and services procured by State Departments

Were required to be procured through the Stats Tender Board. The amended State
Tender Board Regulations now make it possible for accounting officers of national

state departments to procure goods and services either through the Stafe Tender
Board Act, or altemnatively, in terms of the PFMA. On 5 December 2003, National

Treasury issued 8 circular to all accounting officers confirming that they naw had this
option available to them and, in addition, Issued a number of practice notes in terms

of the 2003 regulations,
According to a Ms S Truter® (S Trutsr), Assistant Director Procurement Policy

Formulation, on 8 March 2004, Commissloner Mti, opted for the DCS procuring goods

\ and services in terms of the PFMA. As an Interim measure, the DCS used the
prescripts. of the ST37: User Manual: Direclives from Margh 2004 to May 2008, aﬁ,;-
which its own DCS SCM User Manusl: Directives came into effect '
Acoording to Breytenbach, In the event of inconsistencies betwesn the prescripts of
the ST37 and the SCM prescripts, the prescripts of National Treasury prevail,
Furthermore, section 3(3) of the PFMA provides that if thers are lnoomfsfemggs
between any ofher iegislation and the PEMA, the PFMA prevails,

¢ See affidevit of Mr Breytenbach, Annexure 6
' See aflidavit of Ms S Truter, Annexure 7 v
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Further, according to Breytenbach, planning plays an integra| part in SCM, and any
irregular, unauthorised or fruitless and wasteful expenditiire, Is regarded as an act of

financial misconduct in terms of section 38(1)(h)(iii} of the PFMA,

Paragraph 4.1,1 of ST37 provides tha! the department with a requirement for a
product will usually initiate the drafting of the specifications or identify an existing

specification that meets the requirement,

Hawever, paragraph 4.1.1 only prevailed until 26 October 2004, Therafter National
Treasury's circular enfitied Implementation of Supply Chain Management of 27
October 2004', pravides for the appointment of a Bid Specification Committes (BSC),
2 BEC and a BAC. Paragraph 4,1(a} of the circular, provides that the 85C is

responsible for complling the bid specifications and that the specifications should be
writien in &n unbiased manner to allow all potential bidders to offer thelr goods andror

selvicas,

The position regarding the drafling of bid specifications changed with effect from
15 March 2005 when a new set of Treasury Regulations (the 2005 Treasury
Reguiations), issued in terms of the PFMA, came into effact. Regulation 1 6AB.2(b) of

the 2005 Treasury Regulations, prescribes that a supply chein Mmanagement system
must, in the case of procurement through & bidding Process, provide for the

establishment, composttion and functioning of bid specification, evaluation and
adjudication committees. As from 15 March 2005, fallure to estabiish a BSC
constitutes iregular expenditure in terms of the PFMA,

Treasury Regulation 6.3(c) of the 2003 reguistions provides that procurement through
a bidding process, must provide for bids {o ba advertised for 2 least 306 days prior to
closure, except in urgent cases when bids might be adverfised for g shorter period ag
dacided by the accounting officer, The shortening of the closing date for a complex
tander may also be regarded as unfair fo potential bidders in terms of section 217¢9)

of the Constitution, ‘
According to Breytenbach, there are no specific prescripts regarding the drafting of
evaluation criteria, but ideally the criteria should b drafted by the same person/e ot

committee that drafted the bid specifications.

In respect of the bid evaluation process, regulation 16AB.3(d) of the 2008 Treasury
regulstions, provides that a SCM offieial or other role player must ensure that they do

not compromise the credibiiity or integrity of the SCM system through the acceptance .

of gifts, hospitality, or any other act. Sub-regulations 16A8.4(a) and (b} pro

AA-305
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& SCM official or cther role player, or any close family member, pariner or assoclale
of such official or ciher role player, has any private or business interest n any
contract to be awarded, that official or other role player must disclose that interest and
withdraw from participating In any manner whatsoever in the brocess refafing to that
contract. Failure to do 60 may be regarded as an act of abuge of the SCM system and
the officlal may be charged in terms of Regulation 16A9 of the 2005 Treasury

Reguiations.

Further, practice note SCM 3 of 2003 introduced the concept of the evaluation of bigs
‘based on functicpality and price. The evaluation of bids in terms of functionality and
price, however, only applies to bids where the services of consultants, such as
consulting firms, engineering firms, audftors and research agencies (professional

services), are procured.

Paragraph 1.1 of praclice note SCM 3 of 2003, specifically provides that the
“evalustion of bids on the basis of functionality and price, do not apply to general
services such as construction works, manufeciure of goods, operation and
maintenance of facilities or plants, surveys, catering, cleaning and security in which

the physical aspects of the activity predominates.

According to Breytenbach, the evaluation method involving the applicstion of
functionality and price, which was applied in the four tenders referred to above, was
incorrectly applled and its application was contrary fo Treasury Regulations.
According to him, the evaluation method that should have been applied to thess

tenders was whers price was the most important factor.

Breytenbach also explained that there is a duty on the BEC to inform the BAC if the
tender price of the recommended bids exceeded the available budget, Seetion
38(1)(h)(iii) of the PFMA, provides that the accounting officer must take effective and
&ppropriate disciplinary steps against any official in the senvice of the department,
whe makes or permits unauthorised, Irregular, fruitiess and wasteful expenditure. In

addition, there is a duty on the BEC to ensure that a recommended bidder's price fs
reasonable prior to recommending to the BAC that the bid should be awarded to their

preferred bldder.
With regard to dontraq administration, and in particuiar, upfront or advance payments
to contractors, regulation 15.10.1.2(c} of the 2005 Treasury regulations, provides that l

prepayments for goods or senices must be avoided, unless required byt
i

ceniractual arrangements with the supplier.
‘jy
IRy
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Section 38{1)(a)i) of the PFMA prescribes that an accounting officer myst ensire that
histher depariment has and maintains an efiective, efficient and transparent system of

financial and risk management and infernal contro!,

Paragraph 16.1.1 of practice note SCM 3 of 2003, provides that any changes fo a
tontract that would in aggregate Increase the original amount of the contract by more
than 15%, is subject to the approval of the accounting officer or higther delegate.

Variation orders should alsa not infringe on the provisions of section 217(1) of the
Constitution of the Republic of South Africa (Act 108 of 1696) (Constitution),

Paragraph 16.1.1. of practice note SCM 3 of 2003, deals with modifications to and
extenslons of coniracts. Although the accounting officer has the authority to approve
modifications o and extensions of contracts, such approval should not infringe the
¢ provisions of section 217(1) of the Constitution.

Paragraphs 21, 22 and 23 of the practice note SCM 1 of 2003, govern the contraciual
provisions regarding delays in the suppliers performance, penalties and the
determination of default procedures to be followed, when 3 contractor fails to
complete a contract by completion date,

The SIU also interviewed S Truter", Assistant Direcior: Procurement Policy
Formulation in the DCS. § Trnuter explained the DCS Policy periaining to the
submission of tax clearance cerifficates. According fo her, practice note SCM 3 of
2006, provides that if the Department is in possession of an ofiginal tax clearance
certifivate, it Is not necessary o oblaln a new tax clesrance certificate each time a
price quotation is submitted from that specific supplier,

Lastly, it needs to be observed, that section 217(1) of the Constitution

t
when an organ of state. confracts for goods and services, it must do sa
with & system thet Is fair, equitable, itansparent, compstitive and cost effective,

Development Board legislation and

provides that
in accordance

3.3 The Construction Industry

regulations
The SIU approached the Construction Industry Development Board {CIDB} to obtaln

Information regarding the legislative framework that was spplicable fo construction

tenders. This is specifically relevant io the fencing tender that was advertised In 2005,

The purpose of the initial contact with the CIDB was t determine Whtins the
N 1
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relevant GIDB prescripts had been complied with when the pCs advertised and

awarded the tender.

The CIDB was established in Apiil 2001 in terms of the Con
Development Board Act (38 of 2000} (CIDB Act), o reguiate and
consiruction industry for improved performance in infrastructure delivery, A further

alm of the CIDB, is to promote uniform appiication of bolicy with regard to the

struction Industry
develop the

‘eonsiruction industry throughout ail spheres of govemment.

The SIU interviewed Ms B George® (George), the CIDB Legal and Compliance
Manager. George advised the SIU on the provisions of tha"CfDB Act, its regulations
and iis application to the consfruction industry. Futher dlelails regarding the

application of the CIDB Act and its regulations &3 fegards the fencing tender are
discuseed later herein in sections 8.3.1 and 8.3.2,

LIMITATION ON THE INVESTIGATION

The report is based on the review and analysis of documentary and electronic.

evidence, inferviews conducted and affidavits obtained by the SiU, The investigation,

however, was constrained by liigation as explained hereunder,

Bosasa has sought by way of application proceedings in the North Gauteng Division
of the High Court of South Africa, fo interdict the SIU from investigating the ful scope
of Bosasa's activities regarding the awarding of the four fenders to by the DGS. As
& result of the application, the SfU gave an underteking not to interrogate materiai
witnesses pending the finalisation of action proceedings for a final order. The SiU has
accordingly not inferrogated varfous Bosasa officials, its autitors and other witnesses,
who could Impart material Information regarding issues relating 1o the investigation,
The investigation has accordingly not been as Infensive as the SIU would have
wanted, and accordingly, any /acunae that exist in the investigation, will ba addressed

upon the resolution of the Bitigation between the SIU and Bosasa,

AA-308




8CC-_QUFERm1uYWx£M] IwMTIwiT1EMDCK

Page:

318 of 125¢

5

CYBER FORENSIC EXPERTISE ENGAGED BY THE siu

The SIU employed the services of a cyber forensic expert, Mr J Malen™ (Malan;, to
assist it with the retrieval snd analysis of electronic dais obtained from Bosasa and

Gilfingham,

The SIU served notices in ferms of section 5(2)(b)-and (c} of the Act, on Bosasa
requesting inter afla that Bosase provide the 81U with aceess to its servers so that the
SIU could obtain electronic coples of rslevant data felating to this investigation,
Bosasa offered to assist the SIU with its investigation. The SiUJ ang Bosasa reached
an agreement in terms of which the S1U would be granted access to Bosasa's servers

and laptops so that mirror images could be made of them,

The Imaging was Initially scheduied to take place in the first week of December 2008,
but at the request of Bosasa, this process was postponed uritif the second week of
December 2008. From 8 to 16 December 2008, the SIU made mimor images of the

data on the Bosasa file server environment, domain controlier system, emall server,
financial system server as well as of the personal laptops of Agrizz, Mr A van Tonder

(van Tonder) and Mr F Vorster (Vorstar). During the imagling Process, the SiU was
denied access to one server. After the intervention of Ady J Welis, the Si's Legal

Advisor, access was eventually granfed and the server was imagead,
Malan analysed the data obtained from Bosasa, using keyword searches, During his

initial analysis of the data, he Identified that & data deletion utility known ag Erase®s
had been used fo delete a significant amount of data on the Servers. Table 1 below,

reflects the dates on which the data was erased.

rf.'c\'-' g :i:’.t"

Server iame i ; "
ofid folder | modification |
cotmt i and delztlon ]
Domain server 32762 ' 24July2008 ' Documents ppear to have besn -
ADS0% r overwriilen end then delefay
Domaln server 60 2 December Mostly archivad documents
ADS01 2008 ware overwritten and dajeted
Flie server 116 i 3 December Folder names appear tg haye
2008 been ovarwritten with random

2 Sew afiidavit of Mt J Malan, Anpexre 9
* The Ermser product Is mecketed as software that can frustrate cyber forensic investigations,

- datar and then deleted

&Z')F
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4 December Folder names appear to have

' File server _, 468
! 2008 been overwritten with random
: ) . data and then deleted
Domain server 7 130 6Decomber | Documents sppaar 1o have been
ADS0t . 2008 ' overwritien and then deleted |

Mslan had to employ advanced data

Because of the use of the Eraser uility,
to recover the maximum

recovery lechniques, which assistsd him in his endeavour
amount of deta,
Malan also analysed the mirror images of Gilingham's computers and other

electronic data storage facilities, obtained durng & search conducted at Gilingham's
residence in terms of ssction 6 of the Act The Ersser utility was also found on
Gillingham's system, but Malan found that the utility was rict used extensively on his

computer o dastroy data.
Documents of particular relevance to the investigation of the kitchens and access

control tenders, were refrieved and analysed by Malan and are dealt with under ihe
discussion of these tenders,

THE BOSASA GRQUP OF COMPANIES STRUCTURE

The SIU conducted an investigation into tha establishment and siructure of the
Bosasa Group of Companies. The SIU's findings are based on information abtained
from the Reglstrar of Companies, the previous auditors of the Bosaga Group, tender
documentation submitted by Bosasa, Sondola and Phezuly and from the official

Bosass website. The SiLl's findings are set out befow.

Bosasa Operations (Pty) Ltd

During December 1981, a company known as Emafini (Ply) Ltd was formed by
Mr S4H Van Zijl (Van Ziji). In Decernber 1884, -Smith was appeinted to Emafini as a
Direttor. Emafini then changed s rame to Meritum Hostels (Pty) Ltd in February

1985,
On 20 June 1888, Van Zijl and Srnith entered Into & pre-incorporation agreement with

@ trust, stipulaling that a new holding company would be formed ang a new
ing

P{?’;-

Operations company wouid be established to render the senvices for this hold
company, administéred by the trust. Mansell signed as a withess to fhe

incorporation agreement.
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A8 a result of this sgreemert, Meritum Hoslels became known as Dyambu
Operations (Pty) Ltd (Dyambu Operations), and the trust, as the Dyambuy Trust and
the holding company, as Dyambuy Holdings. In November 2000, Dyambu Operations
changed its name to Bosasa Operations (Pty) Lid.

Mansal wae an active Director of Dyambu Operations from 1 June 1987, He resigned
as a Director of Dyambu Operations in November 2000, when Dyambu Operations

became Bosasa.-Daspite his resignation from Dyambu Operations - he remained on
&s & consuftant with Bosasa and operated as such during the period that Bosasa was

awarded confracts from DCS,

Sondolo IT (Pty) Ltd and Phezulu Fencing (Pty) Ltd
Sondolo, previously known as Mavava Trading (Ply) Lid, was formed in 2005, while
Phezulu, praviously known as Nino Construciion, changed #s name to Phezuly

Fencing in 1987.

Upon changing its name In 2005, Sondole appointed Bester Viljoen Incorporated as
its auditors. At this time, Johannes Gumeds, Tony Perry, Papa Leshabane, Brian
Gwebu, Jacqueline Leyds, Nomazulu Makoko (smong others), were appointed as

directors of Sondolo. These Individuals were all affilated to Bosasa.

In December 2005, a number of direciors resigned from Phezulu, whilst directors
such as Jacqueline Leyds and Vicior Mhangwana, with previous Bosasa afflilations,
were appointed in their stead as the new directors of Phezulu. At {his siage, the

auditors for Phezulu, were changed froim PricewaterhouseCoopers to Bester Viljoen
Incorporated, the auditors for Bosasa and Sondolo.

According to the documentation obtained from the Registrar of Companies, Bosasa,
Sondolo and Phezulu have the following in common:
« Bester Vijjoen Incorporated are their auditors

Jacqueline Leyds Is a director of all three companies
Bosase and Sondolo have Johannes Gumade, Munirah Ofiveria and Ishmagl ‘

6.2

Mnowaba as directors
Bosasa and Sondolo share the same physics! business address, namely,
1 Windsor Road, Mogale Clty, Krugersdorp, 1738.

In addition to the above, the documents obtained from the Registrar of Cf.:.vrq:»anieasjr
indicate that company changes within Sondolo and Phezuiu were 2741t geg ti

AN
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Bosasa. According to the Bosasa website, both Sondolo ang Phezuly, fail within the

Bosasa Group of Companies.
During the course of the Investigation, a document compiled by Agrizzi, was handed
to the SIU. This document, entitied Summary Company Structure', indicated that
Sondolo was owned by four companies, namely, Bancar Investment Holdings (Ply)
Ltd (25%), Kgwerano Financlal Services (Ply) Ltd (25%), Bosasa Youth Development
Foundation (10%) and Bosasa (40%). On iis website, Bosasa maintains that these
companies are all affilated to the Bosasa Group. The Summary Company Structure
document in_addifion, indicaled that Phezuly appointed Sondojo as its project

manager and integrator of the fencing coniract,

Lastly, the tender documentation submitted by Sondolo and Phezulu, confinm that
thay are part of the Bosase Group of Campanies and that they are dependent on

each other far the delivery of services,

L)

COMMISSIONER MTI'S FORMAL RELATIONSHIP WITH BOSASA

From the Information obtained from the Registrar of Companies, Commissioner Mti is
the dirscior of a compeny called Lianorah Investment Consultancy (Pty) Ltd

(Lianorah). Furher information from the Registrar of Companies indicated that
Lianoreh is In one way of another, linked to Bosasa. These links inciude the following:

*  Both Sondolo and Lianorah's registration documentation refiects Jir Stephan:
Kruger as the Initial director, with BGB Smit as the auditors

¢  Both Sondolo and Lienorah appointed Bester Viljoen Incorporated as their new

. auditor in place of BGB Smit
Bester Viljoen incorporated are the auditors for Bosasa,

At the time Lianorah's incorporation, Commissioner Mtl was the DCg Natlonal
Comilssioner. The fiming of the registration of the above entity appears {o coincide
with the awarding to Sondolo of the access control tender, on or about 18 April 2005,

The analysis conducted by the SIU, has revealed that Lianorah was deregistered on

20 April 2007.
r4

15 5ea Annexure 10
7 16
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8.1

8.1.1

¥ See affidavit of Mr Engeibrechi, Annexuns 11

ANALYSIS OF CONTRACTS

the 81U analysed the procurement

Against the background of this information,
each one, is

process related {o the four contracts referred {o above. The evaluation of
deait with.befow,

The kitchens tender: HK2/2004
The kitchens fender was a'warded fo Bosasa on 20 July 2004, The scope of the
kitchens tender entailed the providing of full catering services, including ful

maintenance of kitchen equipment, cleaning and training of DC'S staff and inmates, al
coirectional centres in seven managemen! areas. These sreas wers Pratoria,
Johannesburg, Durban Westville, Krugersdorp, Pollsmoor, Modderbee and st Albans.

The bid was advertised on 21 May 2004, and it required the rendering of services
over @ 3:year period (1 August 2004 o 31 July 2007), at a cost of approximateiy

R236 427 694 per annum,

Evidence gathered
Engagement with the service provider prior to publication of the tender

The SIU ascertained that a DCS Exacuive Management Committee (EMC) mesting
was held at Supersporf Park in Cenfurion, Pretoris between November 2003 ang

early 2004. At this meeting, Agrizzi and Leshabane from Bosass Mmade a presentation

to the attending DCS officials, including Comemissioner Mt Gillingham ang
Mr F Engelbrecit, the Regional Commissioner of DCS, Gauteng (Engetbrecht)",

The Bosasa presentation was fo 2dvise the DCS of the sencer Bosasa was abls to
provide, inciuding catering and measures to prevent the thefl of food from prison

kitchens,
This meeting took placs not only prior to the advertising of the kitchens fender, but

also before it was made known within the DCS that it would be outsourcing catering
services, the full maintenance of Kiichen equipment and tha training of DCS staff and
inmates at corectionat centres,

Engeibrecht raised questions regarding the viability of outsourcing catering faciities

after the Supersport Park preseniation. His concem calated to Iob security of DCS
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staff, the sustainability of such a venture, its budgef and the effect of such oulsourcing
on offender fabour. He stated that in response to his guestions, Commissioner Wi

had rudely instructed him to stop asking questions.

During a fater EMC meeting held prior to May 2004, in Magaliesburg,
Presentation regarding the outsourcing of catering services due to the amendments to
the Comectionat Services Act (111 of 1998} (Correctional Services Act). The

relevant amendment fo the Correctional Services Act provides:

‘Food must be well prepared and served at intervals of not less that four and a
helf hours and not more than 14 hours between the evening meal and

breakfast during each 24 hour period”.
Rung the presentation, Gillingham highlighted the fact that the amendment set
requirements which the DCS might not have the capacily to deal with effectively. In
addition, he touched on aspects relating 1o the theft of fond in prisons and general
hygiene in prison kitchens. At the ime of this presentation, Gilingham was the
Regional Commissioner: North West, Mpumalanga and Limpopo.
Shortly after the presentation In Magallesburg, the DCS CFO, Mr Tshivhase
(Tshivhase), announced that the DCS would be outsourcing catering services.
Gilingham was appolnted as the project leader for this tender, which was then
prioritised. Two DCS procurement officlals, namely, Messrs W Pretorius"
and Truter were requested to assist Gillingham with the projec,

According fo Engelbrecht, the Directorate: Health Care Services was responsible for

Autrilional services, and to his knowledge, none of the officials from that Diractorate,
were consulted by Gillingham regarding the drafting of the specifications for this

fender.

Gifiingham did a

(Pretorius)

The timeline of the tender
According to Mr H Truter {Truter)"®, requests fo invite bids had to be in wriing,
written instruction to proceed with invitations, needed prior approval, The kilchens
tender was approved by Commissioner Mt on 24 May 2004, The bid was advertisad
on 21 May 2004, and th_e closing date was 25 June 2004, Compulsory briefing
sessions were held from 4~15 June 2004 in all seven management areas where

and a

Kitchen services were to be-outsourced. The awarding of the bid by the NBAC was .

R (J; i
L * - 13&"““ /'

8ee affidavil of Mr Pretorius, Annexure 12
See affidavil of Mr Truter, Annexure 13
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scheduled for finalisetion on 21 July 2004, but due to delays, the bid was only
awarded on 27 July 2004, fo Bosasa. Due fo the abovementioned delays, Bosasa

only commenced with performance on 18 August 2004, as opposed to the original
performarnce date, namely, 1 August 2004

For ease of reference, the chronological sequence of key events in the
process for the kitchens tender is encapsulated In Table 2 below.

fender

..- == I.r[_.', R a—
DR Rt Acil)

" 21 May 2004 -25 Jun 2004 Advert ¥ ' ;
., P : R

"t1dunzoo4 ' Scheduled bid coflection
4 Jun 2004

Gompulsory informatiop meeting
44un2004-15Jun2004  Compulsory site meetings

J 25 Jun 2_004 , Closing data for bids !
28Jun 2004 - 30 Jun 2004  Screening of th bids
1 Jul 2004 ~ 8 Jul 2004 Evaluation process

12012004 - 13 Jul 2004 | Complling by the BEC of thelr recommendations

-

b 2

i
i

14 Jul 2'604"2?3'36; 2007 | Verification, preparation, recommendation and submission to
| the NBAC
20 Jul 2004 Awarding of the bid to Bosasa .
| 21 Jul 2004 Scheduled date on which successful bidder was to be notifeq
of award of bid
27 Jul 2004 Actual date on which Bosasa was informeg that it was the
| successiul bidder !
28 Jul 2004 Signing of confract between DCS and Bosasa
| 1Aug 2004 Scheduled dats for commencement of services by Bosasa |
16 Aug 2004 Actual date on which Bosasa started Io rander services

Drafiing of the bid specifications

The SIU interviewed Mr T Mapasa (Mapasa), the DCS Director: Procurement®.
According to him, the user department in terms of DCS procurement directives must
assume responsibility for idenfifying the need, mofivating the urgeney and imponénce
of the proposed tender, indicating the value or banefits ta be derived from the tendsr
and the providing of an estimate of the cost of the tender, Accordingly, a prefiminary
step in the procurement process is'the identification by the felevant depariment of g /)

need that is catered for in terms of #ts sfrategic plan.

¥ See affidavit of Mr Mapasa, Annexure 14 ‘j
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The 8IU could find no evidence that a needs analysis or feaslbility study was
conducted prior to the initiation of this tender process.

Although the kitchens contract should have originated in the DCS Directorate:
Development & Care, the SIU established that the nsed for the kitchens coniract gid
not originate in this directorate nor did this directorate inifiats the process,

The SIU interviewed Ms J Sishiba (Shhlllga). DCS Chiaf Deputy Commissioner
Development and Care and Ms M Mabena (Mabenay® DCS Director: Heaith
Services, They advised that their directorates were excluded from the entirs tender
process, despite the fact that nutrition fell under thelr directorates as end users,
According to them, Gilingham had assumed responsibilty for the initiation and

impiementation of the procurament process.

( The BIU interviewed the former Director: Securily Management Services,
MrAJC Venter (Ventar). Venter confirmed that he had nelther taken pert in the
tender process for the kitchens tender nor was he of any other official from his
directorate approached by either Gillingham orahydwomda!forminwd
the kitchens tender, specifically with regard to the security elements of the tender,

As regards the drafting of the spacifications for the tender under discussion, Pratorius
Informed the SIU that during a meeting he had with Gllingham, the Istier advised that
he was developing specifications for the tender and handed Pretorius a two-page
document that he was requested fo peruse. The dogument handed to him, however,
addressad only the aspects of iraining and equipment, but not the aspecis relating to

the preparation of food and ration scales, the heart of the kitchens tender., Pretorius
advised mathestggubdm%gmmatﬁmmmpm used for the

L outsourcing of catering ssrvices at the Ekuseni Youttr Centre be used as the basis for
the development of the specifications for the kilchens tender, His subordinats, Truter,
emailed these specifications to Gilingiam,

Trser: confimed that Glingham's specifications forwardsd to him, were very basic
and did not address the Important aspects of the tender, such as provisioning of food,
preparation, rationing scales, etc. In Truter's view, the fender was rushed, Becauss on
10 May 2004, Gillinghem had decided that the tender should be published on 21 May

2004,

* See affidavits of Ms Sishuba and Msbana, Annexure 15 and 16 respactively
* gee afficavit of Mr Venter, Annexure 17 < 4
. } ;..L
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According to Pretorius and Truter, they advised Giinglam ory how to compiy with the

procurement process, However, they did nof assist him with the tachnical aspects of

the specifications, as they did not possess the required technical knowledge.

It Is unclear to the SIU what qualified Gillingham to craft the specifications for this bid
as he only possessed a matric qualification and was not & nuirition expert,

A review of the lendar specaﬂmmns revealed that a number of unusyal specifications
were included in ths bid, ﬁamaiy

»  The instaliation of secunty cameras -
The raquirement that bidders must have actredited security personnef with

proven track records of mstailing aind menitoring offsite (CCTV) and intemas
profocnl surveifiance and be lntemational Standerds Organisation 0012000

(1SQ) compliant
Bidders were required to have a fully functionai integrated maintenance

department experienced in facilities management with a minimurmn of 5 years
experisnce :

Bidders were required to have a temporary mobile facility which complied with
minimum health requirements o be utlised whilst the Kifchens were being
upgraded

Bidders were refuired to procura the services of two qualified disticians on their
full time payroll, despile DCS having full-time dieticlans on their payroll,

The SiU has further established from the wilness® that Agrizet requesied him o
develop a solution for the inslallation of various types of security equipment In
somrectional cenfre kitchens. According to him, he was Informed by Agrizzi that the
solution would be added to the tender specifications lo ensure that Bosasa enjoyed
an adveniage over the other bidders. The wilness advises that this solution formed

pait of the aventual tender specifications.

in the bid, the following security equipment was specifiet:

Surveillance cameras in the kifchens
Digitat video recorders in each kiichen office
Controt and review personal compuiers in each kitthen office

Access control syslems in siore rooms and fridges

AA-317
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»  Wile area network connectivity fo provide off-site surveillance,

During the security rofl-out for the kitchens tendér in August/September 2004, the
witness was introducsd to Mansell who had previously visited the Bosasa premises,
The witness was informed that Mansell was a consultant and former pariner of a
Mr G Waison (Watson), the CEO of Bosasa. According to the withess, Mansell
occupied an office in one of the Bosasa buildings and was often in the company of

Agrizzi,

The bid evaluation and adjudication process

On 1 July 2004, the Code of Conduct and Dediaration of Interest forme were signed
by the members of the BEC in terms of which ‘they were required to declare their

interest, If any, in any of the bidders. Gilingham, as chairperson of the BEC, signed
this form and indicated that he had no interest In any of the bidders for the kitchens

confract.
Despite the fact that the kifchens contract was not a tender for consultant services,
the DCS used the price and functionaiity tender avatuation method. Truter confirms

that only Bosasa and Sechabe Catering Services (Sechaba) met the threshold for
functionality and hence qualified for the second phase,

Members of the BEC® were informed by Gilingham, the Chairperson of the BEC, that
the purpose of the kilchens tender, was o ensure that DCS complied with the
amendments to the Correctional Services Act, with specific reference to section 8(5),

referred to earller.

The SIU inierviewsd Dr J Coetsee™ (Coetsee), 8 member of the BEC that evalusted
the kitchens tender. He informed the SIU that during the evaluation of the kitchens
tender by the BEC, he observed that aithough the budget for the kitchens tender had
been sourced from the Directorate: Health Care Services, this directorate had not
requested the tender. Other BEC members further observed that the enfre fender

process had been managed by Giilingham.

From decumentation made avaiiable to the SHU, it sppears thet affer the awarding of
the contract to Bosass, a complaint was received from Sechaba, questioning the
basis on which the tender was awarded fo Bosasa. Sechaba complained that ite
pricing was reasonable in the light of its knowledge of prisons ang high volume

24 Ibid

2 e affidsvit of Mr Coetsee, aftached a5 Annexure 16
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feeding. In its response to the complaint, the DCS stated that the BEC was satisfied
that Bosasa had best met the reguirements for the tender.

The SiU in the cowrse of its investigation obtained a file relating to allegations of
maladministration and misconduct. It was afleged that Gillingham had an affair with
his secratary, submitted fraudulent subsistence and travet elaims (S&T claims) and
had Intimidated certain staff members,® Disciplinary action was recormmmended by
DCS Depuly Commissioner: Lega! and Special Operations, Agy T Mqcbi (Mqobl),
and DCS Chief Depuly Commissioner {CDC) Central Services, Ms J Schrefner,
Contrary to the recommendations, Commissioner Mii sent a letter o Gilingham in
which on the one hand he clildes him for his misconiduc, but on the other thanks fim
for repaying the irregularly oblained S&T menies. In the same letter, Commissioner
Alf proceeded to appoint Gillingham a5 the DCS Acting CFQ, which effectively gave
him oversight of the procurement division. This appointment was shorily before the

kitchens. tender was awarded to Bosasa.
For gase of reference, the names of the membars of the BEC and NBAC are set oul
in Table 3 below. if will ke noticed that Gilingham served on beth committees, in tha
BEC as its chalrman and in the NBAC, in an advisory capacily.

Gllingham | COC Finance
fcrnairparson] [ !
Coetzee f Dir: Forma! Education |
Dawds Area cOmmfssmer’ Johannesburg Management Area !
. § Mahena ' Dir. Health Care Sewices ‘
Md!etye Area Co-ordinator; Development and Care Uurban Correctionai Centre
Maadiay Dc Persnnne! Carrections |
Maako ' { Dir: Contract Managerment
Lenkos | Regional Head: Development and Care: Gauteng |
F4 Venler Secreiary tn BEG

ene: cer_atraz Seices
' i

' Schreiner .

 (Chairperson) | e

- Sishuba ' COC; Development & Care
Gilingham COC; Financa (Advisory Capacily)

¥ These details were obtained from the disciplinaty file compiled by ihe DCS DI
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! DC: Supply Chain Management

; Ngubo

Mapssz — Dir Procurement

. Pretorius Procurement; Secretariat j
qft_‘res * Procurement: Secretariat g
¢ Truter Procuremant !

The cyber forensic expert's evidence
Maian recovered a document entitied Checkiist.doe, obtained from the images seized
at Gilingham's residence. The document contalns bid evatuation criterla and
guidelines for evaluating the kitchens tender. These criteria and guidelines obviously,
should not have been In the possassion of any bidder and especially not before the
submission of tenders, since it would enable the bidder to know in advance the
weighting of certain factors relevant to the tender.

Malan was able to establish that the document was created on 28 June 2004, and

$aved on the same date by Agrizzl. According to Malen, the documen originated from
Agrizzi's computer but the date of first creation could nof be established, given the

fact that Bosasa had used the Eraser utility to selectively erase certain information on
its servers, Significantly, however, 28 June 2004, was the date on which DCS started
fo screen the bids in the kilchens tender,

Emall logs between Agrizzi, Mansel! and kobusfbfn.coza

Buring the SIU's Investigation of the access control tender an em

Kobus@bfn.co za, was linked to Giflingham.

Agccording to Venter, Gillingham explained to him that kc!;us._’fc_‘bf_n_‘cg 128 was his

all addrass®,

residential e-mail address.
The Sl datermined that this email address belonged fo an entity calied Network and

Computing Consultants (NCC), situated in Bloemfontein.

Mr F De Villiers” of NCC informed the SIU thet kobus@bin.co ze was an emall
address helonging to Bosasa and paid for monithly by Bosasa between August 2004

and March 2008,

2 Discussed in detall in section 8.2.1 fitled *The Bid Specifications”
2 Bes afficavit of Mr F De Viliiers, eftached a8 Amnexure 19
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The SIU obtained email logs from NCC and found two emails sent from Gillingham to
Agrizzi on 26 April 2004 with ihe subject, “Tender Evaluation Criteria ~ Danny
Manssll” and “Reviewed Documents®. These documents were sent approximately one

month before the kitchens tender was advertised.
During & search conducted by the SIU at Gillingham’s residerice in terms of saction 6
of the Act, a business card in Gilingham’s name was found that refiected that he was

& consultent for Consillum (Fty) Ltd (established by the SIU as an sffiliate company
within the Bosase Group): Furthérmore, the contact information on the card inciuded

the emall address, kobus@bin.co.za. ®

The extension of the kitchens contract
As already observed, the kilchens tender covered seven management areas. The
(. contract signed with Bosasa did not mention seven satsllite comactional cenires
hﬂiuwithhthenmnmmmﬂmn.mzss-memzo“' Bosasa
proposed to Gillingham that the seven satellite cormectional centres be Included. by
way of an extension of the kitchens tender.
The extension was recommended by Gillingham and authorised by Comissioner Mt
on 17 May 2005.

The extension of the kitchens tender périod

In October 2006, an extension of the contract was required becauss the contract

would expire on 31 szm?.mncsw!sremﬂredtodeddemmmncs

personnel should render the services in fulure or & new tender should be advertised,

The contract was extsnded by a year In order for the DCS fo determine whsther it
¢ should outsource the service again or provide the servics ise¥f, The contract Was

further extended for & period of six months.
A new kitchens contract HK14/2008, was awarded to Bosasaon § January 2009, The

contract period for this contract was three years. In the course of a desktop analysis
condycted by the SIU, it could not find any nesds enalysis of feasibility study for the

haw contract,
A disqualified bidder, Royal SBechaba (Ply) Lid, previously Sechabs Catering
Services, hae since instiluied fegal proceedings against DCS and Bosasa to have this

- i

J

# See copy of business card, Annexure 20
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latter tender process reviewed and set aside. These Proceedings are at present

pending ir the North Gauteng High Court,

Benefits recoived by Gillingham snd M

The Sl has established that Gillingham received financial benefits from Bosasa over
& period of ting, for which he gave no valuable consideration. Whilst on the evidencs,
the payment of the benefits cannot be directly finked {0 a panticular tender deajt with
in this repor, the timing of the benefits and the tenders lead the S o conclude that
there Is on the evidanze & sulolent fink between the bensfits and the awarding of aii

of the tenders dealf with herein.

The benefils received by Gifingham and Commissioner Mt are dealt with
detail later In section 9 of this raport.

in more

8.7.2 Findings
The evidence gathered by the i3, shows that there were Clear deviations from ihe

SCM: Guide for Accounting Officers, more patticularly, in that the end user

depariment was not included in the bid process. There was also no proper finaneial
planning for this tender In that there was no faasibility study nor needs analysis

conducied.

The evidence shows that Giliingham, ouiside of his normal duties, played an integral
role from the outset in the procutement process in refation to the kitcherns tender sng
was imegularly Instrumanial in the developiment of the fender specifications for the

tender.

( .Aseording to the witness, Bosasa irreguiatly participated in drafiing the specificafions
for the tender under discussion and ihis fact was not disclosed by Gilingham during
ifis big evaluation process. On the eviderce of the witness, the spacifications ware
drafted In such a manner that the securlty sspecis of the tender provided Bosasa with
2 clear advantage over other bidders. it is therefors not sipfising that only two

bidders were found to meet ihe functionality requirements by the BEC,

Furthermore, on the evidence of the cyber forensic Sxpen, & document sontaining the
bid evaluation criteria and guidelines for evaluating the tender was foung in eiecironic
data seized at Gilinghan's residence, having originated from Agrizzi. The creation
date of this document on Gillinghar’s computer was 28 June 2004 and was saved pon  /
Agrizzi's computer on the same day. Significantly, the DCS commencedwith the / ;f »
screening of the tenders received in respect of the kitchens tender on 28 Jung)2004, | | #
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Whilst, Malan could not determine the date of first creation on Agrizzie computer, the

evidence raises two concerns: first, whether Agrizzi (and as such Bosasa) was in
possession of the document at the time that Bosasa's tender was submitled for the

kitchens tender, and second, whether Bosasa was party fo the drafting of the
evaluation criteria and guidelines for evaluating the tender. Obviously, If this were so,
it wouid not only have subverted the entire procurement process because It would
have placed Bosasa in en unduly advaniageous position with reference to its
compatf‘toés, but it would also have exposed the DCS to civit sLiits from unsucoessﬁ.;l

bidders.
Given the fact that there was no BSC constiluted to prepare the spacifications for the

kitchens tender, the fact that Gillingham played: an integral role in the preparation of
these specifications, the fact that these specifications were prepared in such a way as
to favour Bosasa and the fact that a document containing the bid evaluation criteria
and guidelines for evaluating the tonder, was found on Gilingham's computer —
having originated from Agrizzi — leads the SIU to believe that Basasa aiong with
Gilingham was not only Invoived in the drafling of these bid spedifications for the
kitchens tender but alse in the drafting of the bid evaluation and guidelines thereof.

Paragraph 1.1 of practice nots SCM 3 of 2003 provides that the priceffunctionality

tender evaluation method applies only in ltenders where consultant services are
procured. It is therefore clear that to the extent that the kitchens tender did not invoivs

oonsultant services, the price/functionality tender evalustion method applied to the
kitchens tender, was in conflict with paragraph 1,1 of practice nota 8CM 3 of 2003,
The evidence clearly indicates that Gillingham received financiaf benefits from
Bosasa after fhe award of the kitchens tender. The SIU was unabie to find any awfyl
cause for such benefits being made to Gilingham. The evidence further shows that
Mansell and Smith were instrumental in effecting these benefits to Gillingham,

The SIU is of the view that the acceptance by Gillingham of financial . and other
benefits from Bosasa around the time that the kitchens tender was awarded was both

irregular and unlawful,

The impact on the kifchens tender and the other tenders, of the recsipt o benefits by
Gilingham and Commissioner Mti, are more fully deait with under the discussion of
the benefits received by them in section 8.

Tuming to the extension of the kiichens contract, the evidence shows that the
kilchens tender was extended upon the recommendation by Gi!!ingh{m}1d

L
e
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authorised by Commissioner Ml on 17 May 2005. In light of the irregular benefits
received by Commissioner Mti the extension of this contract was irregular and

unfawful,

8.1.3 Recommendations in respect of the kitchens fender

The SIU recommends that:

the DCS considers instituling civil proceedings in the appropriate forum for the
recovery of any losses fhat might have been sustained by DCS on actount of the

award of the kitchens tender to Bosasa
the DCS considers instiluting discipiinary proceedings against Gillingham
(Commissioner Mti no longer being in the employ of DCS) arising from hig
imegular conduct relating fo ihe procurement process involving the kitchens

tender

the NDPP corisiders instifuting criminal procesdings against Gillingham,
Commissioner Mfi, Bosase, the latter's office bearers and to the extont that
Mansell, Agrizzt and Smith may not be office bearers of Bosasa, that they also be
considered for prosecution in thelr parsone! capacities

the DCS cooperates with the NPA for the purposes of prosecuting the persons

ard entities mentioned above.
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8.2 The access control tender: HK2/2005
The access controf tender was awarded to Sondolo on 11 April 2005, The scope of
the access contro! fender entafied the supply, delivery, installation, commissioning,
suppart and maintenance of a comprehensive eccess control and body scanning
system with CCTV coverage of DCS staff and inmates at 86 Maximum Security
Facliities/Centres of Excellence. The adverisemsnt for the &ccess controf tender was
published on 4 February 2005. The contract was valued at R238 og7 385.31.

This tender was extended to include the staffing of the control reoms at the 86 sites.
This extension took place after the awarding of the initial confract.

Evidence gathered

The timeline of the tender process

The: tender for access control was published on 4 February 2005, with the closing
date on 25 February 2005. The usual time for bidders to respond fo the tender
advertisement is 30 days, .but the time for this tender was reduced to 21 days, The
authorisation for such a reduction in time was given by the then Acting Natlonai
Commissioner, Mr V Pelersen (Petersen) on 27 January 2005,

The SIU established from Venter, the circumstances leading up to the advertising and
awarding of this fender. Venter informs that towsrde ths end of 2004, he was
informed by Mr W Damons (Damons), Deputy Commissioner. Faclities and Securily
Management, that RBO million that had been budgeled for expenditure on
{ Infrastructure within the DCS would not be spent by the BCS Buiiding and
Management Division, before the financial year end. Damons instructed him 1o spend
the money to improve secwity at prisons with existing Repair and Maintenance
Programme {RAMP) programmes, by means of vatiation orders, RAMP prolects are
an initiative sfarted by the DPW to upgrade various government facifities, The DCS, at
the time, had many RAMP projects running with the” DPW at vaious correctiona}

. 8.2.1

centres.
In pursuance of the instruction from Damons, Venter drafied 3 plen indicating at

which correctional centres the money would be spent, what equipment was required,
as well as the cost, amounting to R82 517 000. A memorandum requesting approval y

of the plan was approved by Messrs F Mocheko {Mocheko) DCS Director of Builgirg:  §f
3 4 3
L.

R Y
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L)

and Mainienance: Pretoria and Damons on 18 November 2004 after confirmatioh was

recelved that the money was available.

According to Venter, the plan was approved by Miombile on 3 December 2004, who
commented that Commissioner Mti wanted the option of the DCS acquiring the
equipment without the assistance of the DPW due to time constraints, Gillingham

then requested him io obtain prices for securlly equipment as wel ag the
* specifications for the following security equipment from the DPw.

= Walk through melai delector

#  Xorgy scanner
Securily spike boom barrier system, and
CCTV system {closed circuit television system),

43
¢ In & memorandum dated 9 December 2004, Yenter not only acknowledged the
benefits of using the DPW, but also polnted out that his direciorate hag always been
satisfied with the manner in which the DPW had procured equipment In the past, The
Mmemorandum was addressed io the following role players within the BCB, namely,

Mocheko, Sokupa, Damons, Mlombile, Gillingham and Commissioner My,

In Venter's memorandum of 8 December 2604, he requested that the foilowing goints

be consldered:
e  Employment of the necessary expertise t¢ ensure ihat durabia equipment was

procured

That the necessary experiise be obtainad to ensure thai correct equipment wag

! installed, thaf the components complied with the specifications and were
compatibie with DCS systems

The inclusion of a maintenance contract for a minkmum period of 5 years

That fong delivery periods may result in some equipmen! only being installed

£

during the following financial year
That the DCS should continue to use the expertise of the DEW for the erection of

security fences through the RAMP programmes.
According to Vénter, he received the following responses o his memorandum;
*  Mocheko supported the recommendation that the fences be eracted through the |

DPW
= Sokupa recommended that all the equipment be procured by the DC's )

Procurement Direclorate 2 5 ;’
30
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«  Damons supported the recommendation that the fences be erected through the
DPW, but in addition, recommended a tendsr process by the DCS in respect of
the securlly equipment

Gillingham suppented the recommencdation regarding the security fences, but

suggested that the DCS follows its own procurement process in respect of the
securlly equipment and that all the funds should be allocated before the end of

.

March 2005

Cornmissioner Mt, whilst approving the recommendations made by Sokupa,
and Gilingham, commented that the relevant concers raised by Venter would be
taken info consideration, buf that the DCS should follow ite own tender process so as

nat to experiance delays from the DPW,
- For ease of seference, the sequencs of key events involved in the bid process for the
’ access control tender, is encapsulated in Table 4.

Damone

Cnmmhﬂj' ot evem«- reqsrt}mg the b;d PIOEESSOY !prdyr f !I\

1a0in
O R N T
18 Nov 2004 Damons drafts mermorandum mdfcaﬂng RQG m!fhon svallabis fnr
i expendifure, proposing il be ulflised ai centres with existing RAMP
] | programmes , .
0 Dec2004 | Commissioner Mt grants approval & proceed with tendiar "
| 14 Jan 2008 Giﬁlﬁghsm oormumvences drafling of tender specfﬁgagfgns ; "
[240202008 | Glkinghans emaiis Miombl bid spcificaions originating from !
kebus@bin.co.za |
: 19 - 26 Jan 2005 Meebngs are held fo finaise the dmﬁmg oftendar speeffmzmsm'}
27 Jan 2005 M!onmne forwerds wpeciicalions fo Ven&er ;
e 28 Jan 2005 i Tender specifications are finslised '
[ 4 Feb 2005 Tendar is pube:shed in the Efff,’f‘ﬁ'ﬂf ?aze;ﬁf
- 14 Feh 2005 Czampn.zlsow infermation brsfing Is held
' 25 Feb 2005 ; QFE?QQEET ﬁ:as ;&é}v;dma; well as3 Ia;e bﬂi; -
2ME2005 i Sereenigof ids s fralised e
9 Mar 2005 Hotivation for the sppointmeni of BEC members s dmﬂedby
Gillinpharn
16 Mar 2005 - Giliingham signs the Declaration of Interestand Code of Conduct
! ] lnsfmcﬁons are given to the members of :ha BEC
51 Aprit 2005 NB.AG recommends tendsr be awarded to Sondoln :
' 19 Apr 2005 Contrect befween DES and Sondolo is signed
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The bid specifications
Acconding to Veenter, Miombile contacled him on 27 January 2008, in connection with
an e-mail he had received from Glllingham, Attached to the e-mall, was a document
containing specifications for securlly equipment. Miombile was concemed by the fact
that the individual who had forwarded the document to Giilingham, a centain Kobus
With the email address of Kobus@bin,co.za, was unknown to him, According to
Venter, Mlombile suspected that the specifications contained in the document sent to-
Gillingham, were not drafted by DCS officials,

Venter isformed that he investigated the origin of the emall &nd found that the author
of the dosument wae an Individual cailed ‘Penny” and that the e-mall address from
which the document had been sent belonged fo an entity called Netwark. ang
Computing Consultants (NCC), situated in Bloemfontein.

Venter then sent a memorandum fo Darmons, Miombile and Gillingham in which he
raiged his concern not only about the origin of the document forwarded to Gilingham,
but aiso the Inadequacy of the bid conditions and spacifications in the following

respecls: -
mprovhbnmmﬂaformcomatomuudbyocsomd.h“

SAPS members, which were also being used for the admission and release of

offenders
no provision was made for access control at gates used by work teams &t the

Centres of Excellence
no proviglon was made for equipment to gcan items that were being dejivered, or

{ the person/s making the delivery
the Directorate Security Management Services did not possess the expertise
required for the purpose of drafting technical specifications, which the DPW had'

previously drafied

the CCTV coverage focussed on people entaring the sectire areas bt no
mention was made of paople exiting these areaa,

Venter further informed that he did not recaive any fesdback regarding the concems
raised in his memorandum regarding the origin and inadequacy of the pig conditions
and specifications that were forwarded to Gillingharn, According to Venter, Gillingham
explained to him that kobus . bfn.co.za was his residential e-ma address, from which ¢
he forwarded the document to his official DCS e-mall address, ,-} 7

A
#

-
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Through the SIU's investigation, it was estabiished that there was no Kobus
employed as a constiltant ai the DCS and further, kobusi: bfn.co.za, was an emai
address belonging to Bosasa and paki for monthly by Bosasa between August 2004
and March 2005, which includes the day on which the document was emalled to
Gifingham.™ The SIU was further able to establish that a number of amalls were sent

by Agrizzi fo Kobus.®
During a search conducled by the SilJ at Gillingham's residence in terms of section &

of the Act, a business card in Gillingham's name was found that reflected that he was

& conauitant for Conslium (Fty) Ltd {previously established by the Sit ag an affiliate
company within the Bosasa Broup), Furthermors, the contact information on the card

included the email address, kobys@bfi.co.za.”

The SIU wae further able to eslablish ﬂlatdespﬂaitnathelngwnhln:hsoamm
‘scope of Gillingham's duties, he had assumed responsibility for the drafting oflf:e bid
specifications. This fact accords with Venler's evidence that he was not aware of any
committes that was formed for the specific purpose of drafting the specifications for
this tender.

The witness referred to previously, advised that In December 2004, he was given a
document by Agrizzi that contained specifications for security measures at prisons.
Agrizzi informed him that the document was for a tender, which the DCs was going to
advertise In the near future. Agrizzl instructed him to ensure that the specifications
mmuptodatonﬂhmoﬂemtedmdoqyandtoﬂbnthamudththem:ology
Bosasa was employing mmakﬂmamcoma.mmfmmwﬁudm his
previous involvement in the drafting of the kitchens tender specifications had made

the task assigned to him by Agrizz! easier.

The witness further Informed that Agrizzi had told him that he (Agrizzi) had Informed
‘the Bosasa temthatmebidpﬂcahadtobaintheregionofmmcn and the bid-

presentation should include aspects such as system design, cosing and
maintenance,

The SIU was further advised by the witness that ¥ took him a few weeks to improve
upon the specifications contained in the document given o him by Agrizzi. These

Improved specifications were later presented to Agrizzi,

® See Annexure 18 ‘
* it Is important fo note here the email sent betwsen Agrizzi, Mansell and kobus during this tende;.
tander

vl

See Annexuna 20
o 33
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According to the wiiness, he later identified a number of similaritles between his
improved specifications and those contained in the tender advertisement,

According to documentation obtained from the Registrar of Companiss, Sondolo (Pty)
Ltd was only registered as such on 18 February 2005, that is, 7 days before the
closing of the lender. Since the tender specifications required a proven track record of
at least 5 years in the Information Technology (IT) industry, Sondolo clearly did not
satisfy that requirement, .

Further information sourced from the Sondolo bid. documentation indicated the

following sharehoiding in Sondolo:

v  Bosasa (40%)

Kowerano Financial Servicea (Pty) Ltd (25%)

«  Bancar investment Holdings (Pty) Ltd (25%)

» Bosaza Youth Development Foundation (Pty) Ltd (10%) - Section 21 Cempsny’
As already observed, Kgwersno, Bancar and Bosasa Youth Development are all
aftiliate companles within the Bosasa Group.

The wilness pointed out the following aspects that would have made it very difficult for
other bidders to submit a sufficiently compitant bid:

Given the close association betwesn Bosasa and Sondolo and the former's
knowledge of the prisons environment on account of its contractual relations in

terms of the kitchens tender, its prior knowiedge of the bid specifications and the
exclusion of site visits allowed Sondolo to enjoy an undue advantage over other

L2

L ]

bidders
Despite the technical nature of the bid, which would have required intensive

research, the normat period of 30 days for the submission of bids was reduced ty
21 days,

The cyber forensic axpert’s evidence
Malan cbtained slectronic coples from the DCS of the earliest vereions of the tender
specifications in respact of alt the fenders forming me subject of e SI%
Investiation info Bosasa ‘and ks affiiate companies. During the course of this
investigation, Malan mirror imaged the servers of Bosasa and the taptops of Agrizzi,

van Tender and Vorster N
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Mzlan used the electronic coples of the bid specifications that he had obtainad from
the DCS In an effort to establish whether there were any similar or identical bid
specifications In the Bosasa date. Despite the deletion of information by Bosasa from
iis servers, Malan was able to identify & document neamed cefy bid.doc both in the

electronic data received from the DCS and on one of Bosasa's servers,

The document on Bosasa's server indicated that & was last printed on 13 January
2005, The author of the document was "Danny™and the document was revision 2.

The document contained specifications relating to the access control tender. This
document was also found on the DCS server and was altached {o an emall Mlombile
received from Gillingham on 24 January 2005, This doocument indicated that it was
tevision 4 of the document; the document found on Bosasa's server was revision 2.

The bid evaluation and adjudication process
On 16 March 2005, the Code of Conduct and Declaration of interest forms were
signed by the members of the BEC, in terms of which they were required to declane
their Interest, if any, In any of the bidders. Gllingham, as chairperson of the BEC,
signed this form, indicaling that he had no inferest in any of the bidders for this

confract,

in this bid, the price/functionality tender evaluation method was uiilisad, Only Sondoio
satisfied the threshold for functionality, thus enabling It 1o be considared In the pricing
phass.

Despite Pinnacle Technology Holding (Ply) Lid (the second highest bidder) obtaining
only 68.13% for functionality, it was included for consideration in the pricing phase.

The BEC recommended to the NBAC that Sondolo be awarded the contract,
Fotiowing this recommendation, the NBAC after its deliberations awardeq the contract

to Sondolo on 11 April 2005,
For ease of refarance, the name of the membere of the BEC and NBAC are set out in
in Table § below. it will be noticed that Gillingham served on both committees, in the

BEC as its chairman and in the NEAC in an advisory capacity.

Cofn
.
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f Lethoba ! Diractor Systems Development ;
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_‘ and North West '
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Lenkos _- . 2gional Hndmuelt;ment& Care: Gauten f]
Damons | DC:Faciities & Securty ]
- F Venter | Secretary of the Committes !
Steyn Deputy Director Security Management
1 NaflGnatera Adjidiaion Commiiey 5. ¥ ik L L
Sishuba CDC: Development & Care _,
(Chalrperson)
Gillingham ' CDC: Finance (Advisory Capacily) |
] Petersen cDe: Cm Services
Ngubo DC: Suppiy Chain Management
' Sokupa Dir: Faciifies Planning & Development "
 Mapasa ' Dir: Procurement ’
Pretorius . Acting DD: Tender Management i f
Newli " i SPAO: Tenders """ i
( | Ares ' Procurement: Secretariat
: " Truter, Clark: Tenders ;
- Du Preez Clerk; Tenders “
]

The extension of the access control contract

Venter was made a2 member of the steering committes that managed the access
control contract afier it was awarded fo Sondolo, and as such, attended steering

commiittee reetings.

The witness referred fo previously, who aiso attended various steering committee
meetings, informed that when the DCS had to identify DCS officials for training by
Sondolo to monitor the control rooms, it became apparent that e DCS was, }

experiencing staff shortages of suitably computer literate Personnel, an essential skili.
required for the access control contract, He further informed that Agrizii ~ygmested ol 4It/:
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him that he propose to the steering commitiee that Sondolo would be abie to provide
which he accordingly did. He did

the DCS with trained personne! to fulfil the function,
acted upon

not attend further steering commiltee meetings and was not sure if DO
his recommendation.
At one of the steedng commitiee meetings, Gilingham raised the question of

outsourcing the staffing function for the control rooms. Gillingham questioned the fact
whether or not it would be & cheaper option for DCS 1o appoint a contractor to provide

the staff for the control rooms.
Cest comparisens conducled internally in the DCS indicated that outsourcing the staff
compunent would be cheaper than training DCS mambers to man contro! rooms.
Accarding to Vienter, the initia! plan was 1o outsource the staffing function of only the
fegional and national control rooms, However, In awarding the confract to Sondols,

('
the loca! control rooms were also included In the contract.

Ngubo a procurement official within the DC8, requested the extension of the confract
via & memorandum. Commissioner Mt! extended the contract on 4 August 2005 and

the extension was valusd at approximately R200 million.

Contract management

According to Mr Steyn™ (Steyn), thé former Daputy Director; Security Management
Services, all the work for the access conirol fender was eempleted. He confirmed that
the maintenance agresment for the tender came into effect on 1 Agri 2007, and that
R2 173 567.92 was paid fo Sondolo per month, from the Goods and Services budget

of the Directorate Security Management Services, for the maintenancs,

{ -
Although Steyn indicated that there was no problem in the execution of this fender,
the GAG highlighted that it hes information that the service provider did not deliver the

Quality of security equipment specified in the bid specifications.

Benefits received by Gillingham and Mg
The SIU has established thet Gilingham received financial benefits from Bosasa over
@ pericd of fime, for which he gave no valuable consideration, Whilst on the evidence,

the payment of the benefits cannof be directly linked to 2 parficular tender desit with |
in this report, the timing of the benefits and the tenders fed the SIy 1o conclude thaf v

% gee uffidavit of Mr Steyn, Annexure 21
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there is, on the evidence, a sufficient link between the benefits and the awarding of alj

of the tenders dealt with herein.
The benefits recefved by Gllingham and Commissioner Mt are deall with in more

detail later in section 9 of this report.

8.2.2 Findings

This confract.was awarded on 11 April.2005 to Sondolo, a company in which Bosasa

Is a 40% shareholder.

The evidsnce shows that there were clear deviations from the SCAs Guide for

Accounting Officers, rore particularly, in that the end user deparimants were not

Inciuded In the bid processes. According fo the evidence, there Was no proper
. financie! planning for this tender in that there was ne feasibiity study or needs

- analysis conducted and the budget for this tender was significantly exceeded,

As in the kitchens tender, Gillingham, outside of his normal duties, played an integral

role from the outset In the procurement process In relation to the acoess control
tender and was greatly instrumental in the development of ihe tender specifications

for the said tender,

On the evidence of the witness and Malan, Bosase paricipated in drafting the bid
specifications for this tender. Agrizzi, according to the witness, requested him to
prepare specifications in line with the technology Bosasa was employing in the
kitchens contract. The wiltness subsequenty identfled a number of similarities
between the specifications prepared by him and those in the sdvedisernant for fhis
tender. Furthermore, on the svidence of the witness, the specifications were drafiad
in such a manner that the security aspects afforded Bosasa a clear advantage over

the ofher bidders.
On tha avidence of Malan, a document tiled “cotv bid.doc* was retrieved from the
DCS and Bosasa systems. The document contained specifications for the access
controi fender. Version 2 of the decument was found on the Bosasa system, whilst
version 4 thereof was emalled by Gifingham from an emall address belenging to
Bosaga, o Mr 8 Miomblle {Acting Chief Deputy Commissioner: Corrections)

(Miombiie} of DCS.

Given fhe fact that there was no BSC constituted fo prapare the specifications for the

accass control tender, the fact that Gillngham played an Infegral rola In the

preparation of these specifications, the fact that these specifications were preparad in [

such a way as to favour Sondolo and the fact that & document containin & bid I"-., s
)

o /
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specifications for the tender was found on Bosasa's servers {indicating that it was last
printed on 13 January 2005, a day before Gilingham commeniced drafiing the tender
specifications — some three wesks before the tender was published) fed the S to
beileve that Sondolo/Bosasa, along with Gillingham, were Involved in the drafting of
the bid specifications for the actess control tender,

The evidence further shows ihat the bid submission period was reduced to 21 days,
without any apparent cause. Given the technical naure of the tender and Bosasa's
participation in the drafling of the specifications for the bid, the shortened period for
submission of bids and the fact that no site visits were allowed, provided Sondolo with
an unfair advantage over the other bidders. The SIU was unable to find any evidence
indicaling that there was any urgency for the resource covered by the actess control

tender.
. N
Paragraph 1.1 of practice note SCM 3 of 2003 provides that the priceffunctionality

tender avakiation method only applies in tenders where consuliant services are
procured. It fs therefors clear that to the extent that the access controf fender did not
involve consuitant services, the priceffunctionality tender evaluation method. applied
to the access control tender was in conflict with paragraph 1.1 of practics note SCM 3

of 2003.
Since Sondolo enjoyed access to the correctional centra environment because of
Bosasa's kitchens contract, the fact that no'site visits were aflowed, in effect, afforded

Sondolo a significant advaniage over its competitors.
Furthermore, despile it being a bid requirerent that bidders should have five years'

experience, Sondolo had only been registered 7 days befors the clesing of bids, yat
Sondolo was awarded the tender. This was obviously lrraguar, since Sondolo should

have been disqualified at the BEC stage.

The evidence clearly Indicates that Giflingham and Commissioner Mt had received
financial benefits from Bosasa. The SitJ was unable (o find any lawful cause for stich
benefits being made to Gliflngham and Commissioner Mi. The evigence further
shows that Mansell and Smith were instrumental In éffecting these bensfits fo

Gillingham and Commissioner Mil.

. : . ~
The 81U Is of the view that the acceptance by Gillingham and Commissioner Mti of /
financlal and other benefits from Bosesa around the time that the access contral i/

lender was awarded, was both irregular and unlawful, Furthermore, Gillingham'd
failure - he seved on the BEC and the NBAC - to disslose fhis duﬂﬁ?

) _@-39
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Procurement process Infringed paragraph 16A8.4 of the Treasury Regulations and as
such, constituted an abuse of the supply chain management system,
Thehnpac!oniheacnesscumroltenderandtheomertendwsoﬂhe fecelpt of
benefits by Glliingham end Commissioner Mt, will be dealt with more fully under the
discussion of the benefits recelved by them in section 9 of this report.

Turning to the exiension of the access control contract, the avidence shows that the
access control lender was extendsd upon the recommendstion of Ngubo and
authorfsed by Commissioner Mt on 4 August 2005. In ight of the imegular bensfils
reoeivedbycmnnﬂmnerwmewnofwamms iregular and

unlawiul.
‘ 8.2.3 Recommencations in respect of the access control tendsr
¢ The SIU recommends that:
» the DCS considers instituting civil proceedings in the appropriate forum for the
recovery of any losses that might have been sustained by DCS on account of the

award of the access control tender to Sondolo

the DCS considers instituting disciplinary proceedings against Gllingham
(Commigsioner Mii no longer being in the employ of DCS) arising from his

Imeguiar conduct relating {o the procurement procass involving the 8ccess control

tenders
the NDPP considers instituting criminal proceedings against Gillingham,

Commissioner Mti, Sondolo, Bosasa, thelr office bearers and (o the exient that
Agrizzi, Mansell arid Smith may not be office bearers of either Sondols or

Bosasa, that they also be considered for prosecution In thelr personal capacity
the DCS cooperates with the NPA for the purposes of Proseciting the persons

and sntitles mentioned above.

40
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8.3 The fencing tender: HK24/2006
The fencing tender was awarded to Phezulu on 28 November 2005, The scope of the
fencing tender entalled the supply, delivery, instaliation and commissioning of security
outer perimeter fences with faut wire for outer and inner fences and CCTV
survelllance cameras at various correctional centres. The contract value was

approximately R486 937 910,
The fencing tender was published on 14 Oclober 2008, with closing date on
14 November 2005. The contract between Phezuly and the PGS was signed on

30 November 2005,

' 8.3.1 Evidence gathered
The timeline of the tender
For ease of reference, the chronology of the key events involved in the bid process
for the fencing tender, is summarised in Table 8 befow.

¥abla &: Chronnlogy ofthe key evenls wivoived i tho bid process for the fehcing

tender
) A L R i
fs e

19 Sept 2005 h&m the standard technical spaciications for outer perimeter
l | fences for prisons from DPW perim
| 20-30 Sept 2005 | Gompilation of bid specifications S

1

' 40ct 2005  Compiiation of Bid documents .,
‘ (BOCt2005 | Request o govemment priniers o publih the Bid vkt
14 Oct 2006 { Bid invitation is published
1802005 | Memoranoum daied 13 October 2005 receled from D Facifties
| ! Plarnining and Development confinming avaliability of funds ang providing -
| , "Request to Invite Bids” f
' 26 Oct 2005 ; ComPu!sory information mesting !
14 Nov 2008 ! Closing date for bids: 8 Bids were received
16 Nov 2005 | Initiat soresning commenced, Tax clearance certiicates were requested
f7om 5 of the 6 bidders
15Nov2005  Mlemorandum to Dir: Security Maniagement i3 convens BEC
17 Nov2005 Briefing of the 8EG.
18Nov2005 | Evaluation of the poinis for phase 1 A —
18Nov2006  Opened financial proposal of shortdisted bidder (phase :_"_’..e"’__;;__—-

| J
. 41
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 Compliation of drah racommendstion
23 Nov2005 ! Finalising reeomndxthn tothe ch o l
29 Nov 2006 Rmmendaﬂon appmed byihe NBAC !

18 Nov 2005

Contract between DCS snd Phezulu Fencing is signed

| 30:Nov 2008 s
*1!1&4:20% Request government printers (o pubfish the resyts
Planning of the tender -

The SIU could find no evidence indicating that a needs analysis, feasibilty studies o
= proper business plans were complied for the fencing tender.
The fencing tender was Initiated by Gillingham, who on 11 August 2005, requested

Dmmtoubhlnpomhnimfmmﬁmnmhdowwmeudlmwyfemcd
26 Centres of Excellance and 22 High Risk Correctional Centres, Damons in tum

instructed Venter fo draft the required memorandum. Venter's memorandum was
dated 24 August 2005. Venter's memorandum requesting spproval for the project
and;
s deeit with the utilisation of capitel funds earmarked forthe construction of 4 New
Generation Prisons for the purpose of erecting securily fences at 26 Centres of
Excellence and 22 High Risk Correctional Centres
identified the cantras where secinrity fences should be erecled at an estimated
‘ cost of R86 487 000 for the Cantres of Excellance and R71 378 500 for the High'
Risk Centres respectively, bringing the estimaled cost of the sntire projectto
R157 866 500
*  requested that the procurement process be handied by Gilingham and Ngubo.
Aftached to the memorandum ware the standard technical specifications for outer

perimeter ssourlly fences nonmally used by the DPW. Venter had obisined the
spacifications, an request of Giltingham, from Mr P du Preez (Du Proez), employad at

the Mechanical Engfnesﬁng, Fire and Sacurity divlsien of the DPW.

The need for fenclng at correctional centres was previously ldentified duting initiay /
discussions for the access controf fender duiing which Venter had Tchtad g;;&

2 W
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necessity of involving the DPW for assistance on accournt of jts expertise® in thig
area. Venter's suggestion of the DPW's involvement in the fenting fender was
supported by Mochake, Damons and Gillingham. However, Gilingham later did an
about tum, by recommending that the DCS should do its OWn procurement to the

exclusion of the DPW,

Gliingham submitted his request for approval of the fencing tender on 31 August
2005. In his request, he recommended that the DCS should do its own mrocusement
and not make use of the DPW. Commissioner Mtj approved the request, including the
recommentation that the DPW not be included in the Piocurement process, It is not

possible to state on whicti date the approval was given, as the Commissioner did not
indicale a date under his signattire.

¢ Venter informed that he complated the Request o invile Bids (Tenders) form, on
1 Oclober 2005, but deliberalely refrained from completing the estimated
expenditure section, as his directorate did nof have the budget for such g projact. The
R80 million aliocated for the project came from the savings on the compensation of

employees’ budget. )
A letter from Sokupe, dated 13 October 2005, confimed the availabifity of funds from
the capital works budget for an amount of R160 miliion. This letter was, howsver,

dated a month after the publication of the tender adverlisement,

Venter further informed that on 9 November 2005, he was requested by Gillingham to
eonduct an updated costing exercise, with an instruction to includa earth works, outer
fences, taut wire detection, security lighting, CCTV coverags ang integration costs,
Becauss costing fell out of his normal scope of work, he approaciied the DPW for
agsistance. The DPW provided him with average prices but not a detaiied costing.
Basad on this information from the DFW, he made 2 calcuiation ang concluded that

the cast of the project wouid amount to R347 383 550.

Venter was requestad by the SIU to explain how the distances of the fences ag

reflectad in a extract from the bid document, entilled "Appendix A — { jst of Centres”,
was defermined, He exphained that due fo time constraints, he ha requested the

Heads of the centres that he had entified as fequiring fencing, to appoint officials te”~ |

measure the distances by fool,
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amounting o

The fencing tender was later amended by subsequent variation orders,
fo be done,

approximately R100 miliion. The additional work that wasg required
included, infer affa, the removal of trees and sub-stations, construction of guard
houses, blasting and instaliation of generators due to hadequate electriciy supply as

well as erecting additional fences.
According to Steyn by 22 May 2009, R34 700 270.77 had been paid to Phezuiu in
respect of variation orders, with R4 335 D87 12 still due o thern,

The bid specifications

The evidence revealed that Gillingham was the project leader for the fencing tender,
Althaugh he held meelings with Damons and Venter from the Securlty Directorate
{the end user), he did not discuss the technical fencing specifications with them, His
discussions with them concemed lssues relating o the bid document, such as what
type of fences should be installed and at which centres.

According to Venter, the end user was excluded to a large extent in the terider
process, Neither he, ner any oiher official from his directorate, was invalved:in the
drafting, amending or approval of either the tender specifications or the evaluation
oriteria. His inveivement wes fimited to oblaining standard specifications from the

DPW and identifylng the cenires where fencing was required.

According to Venter, no tender specification commites was constituted for the
fencing tender. According to Truter, Gilingham had, in accordance with paragraph
8.3.1.2 of chapter 3 of the SCM User Manual, certified thet the specifications for the
bid were obtained from the DPW as a standard set of needs that were adaptad lo
DCS's specific circumstances. Aceording to him, Giflingham, however, failed fo
indicate who assisted in or was responsible for making the adaptations ia the

specifications.

- The bid evaiuation and adjudication

Thers waé great interest shown in the bid by virlue of the fact that the compiiisory
informalion meeting held on 25 October 2005 altracted 85 aftendeses from various
enterprises, including Phezulu, Bosasa and Sondolo. However, despite the fact that
there was wide interest shown in the bid, also manifested by ths fact that documents

~

were issued o 73 entities, only six bids wem received.

/
Truter, & procurement official with the DCS, informed the SIU that he hag received a )

request from his supervisor, Preforius, after closure of the bfdfj
MY

7,
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Commissioner Mti who the bidders were. Despite being wuncomiortable with the
request, because information relating fo the tender was confidential and people
outside the procurement process should not have acsess to such information, Truter

drafled such a memorandum to the Commissioner.

The Code of Conduct and Declaration of Interest forms were signed by the members
of the BEC on 17 November 2005, Only Mr 8G Ocsthuizen declared an interest by
virlue of the fact that his son was employed by one of the bidders’ subcontractors,
namely, Teqcon {Pty) Ltd. Howsver, Gilingham slgned the Declaration of intersst
forms indicating that he did not have a persanal interest in any of the bids forming the

subject matter of the procurement process in the fencing tender.
The BEC used the functionality and price evafuation method for evaluating the

fencing tender. However, according te Breytenbach, this approach was Incormact, The.

functionality and price evaluation methad is only applicable when procuring the
services of consultants, and not for general.services such as construction Wdrk.

catering, cleaning or security. The correct evaluation method that should have bean.

used in this tender was the preference point system, as Previously described,

It was a bid requirement ~ confirmed by Gillingham at the compuisoty briefing session
held on 25 October 2005 ~ that the eraction of fences had 1o ke completed by 17

March 2008,
However, Phezuiy submitted two sets of project plans. The first dealt with the delivery
of materlals up to the completion date of 17 March 2008, while the second dealf with

erection of the fences by the middie of 2007. The erection, addressed In the second
project plan, ran far beyend the compiletion date.
However, other bidders, such as Provicom and Intervid, submitted smgla pian for

the tender with a complation date of 17 March 2006.
Despits the fact that both Provicom and Intervid's project plans wers conslétent with
the completion date, Gilingham scored both these companies ¢ out of & for fime
frames, while scoring Phezulu full marks for its time frames.,

The DCS, according to George, did not comply with the CIDB prascripte, for the

following reasons:
*  The fencing tender was subject o the provisions of the CIDB Act and its

j

regulations.
«  Interms of regulation 24, the DCS shouid have stated in its invilation for. tenders

that only contractors that were duly registered with the CIDB woyid e

.yé n;’
/
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considered for the tender and, In addition, the DCS should have placed the
Invitation on the CIDB website.

In terms of regulation 18, the DCS {as the employer) should have registered the
fencing project with the CIDB within 21 days of it having been awarded,

George, requested the CIDB Reglstry Depariment fo Confirm whether the DCS
was registered as an employer at the time the tender wag advertised and

awarded; it was not
Table B of regulation 17, prescribes the upper fimits of the value range for the

different grades and a contractor can only do construction work for the public
sector up to the maximum values consistent with its grade
In terms of regulation 25(9), the DCS should have establishegd whether Phezufy

was registered with the CIDB prior to awarding the contract to it. George,
fequested the CIDB Registry Department to confirm whether Phezulu had been
registered af the time. The Registry Depariment indicated that Phezuly had
registered for the first time on 10 May 2007, with a *7* grading which meant that
Phezulu could only do construction work up to a maximum valye of R30 million.

The DCS shoufd consequently have awarded the tender to a bidder with a
grading of *9" due to the fac that the tender exceeded R30 million. Thers is no

fimit for 2 8" greding,

'i'he evidence shows that the non-campliance by Phezuly with the CIDB Act and iis
regulations were not brought to the affention of ihe NBAC by the BEG,

The minules of the NBAC meeting reflect that Gillingham attended the meeting not
only in his capacity as CDC: Finance, but also as a BEC Tepresentative: The minutes

further reflect that Petersen, in his capacily as chairpenson of the NBAC, confirmed
with all officials present that none had any financlal interest in any of the bids before

the NBAC, since such person(s) would be required fo excuse themseives when the
Televant bid is presented, Two bids were evaiuated during this particutar NBAC
meeling, namely, the fencing tender and tender DCS8/2005, The Declaration of

Inferest forms were distibuted to all officials present af the meeting for their
signatures and were refurned to the chairperson. As In the case with the BEC,
Gillingham signed the Declaration of inferest form on which he declared that he had

no interest in either Phezulu or its sub-contractor, Sondolo.
For ease of reference, the names of the members of the BEC and NBAC who 7 :

participated in the fencing tender, are sat out in Table 7 below.
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! Gilfingham Finanoe
j . {Chairparson) : I
' Damons t DC: Facliities and Security i
: Venter ' Dir: Security Manegement Servicas :
' Madisa Regional Co-ordinator: Corrections: Gauteng
. More! i

Patarsen
(Chairpersan)
¢ Gillingham ’ODO'FM(OFO)MWMmm '

Miombile CDC: Corrctions :
Sohreiner ' CDC: Central Services
Ngubo DC: Supply Chain Management
Mepasa Acting Dir: Procurement
Kawele | SCO: Secratariat
Afes COIl: Secretariat -.

Truter Clark: Tenders i
Davids ; Clerkc: Tenders

Contract managemant

On 30 November 2005, Truler forwarded & memorandurm {0 Prtorius, insiructing that
payments were to be made in strict accordance with the contiactus tonditions, which

provided that:
“The confract mansger must cerlify invoices fo the effect thst servives were

delivared comectly and in accordance with the coniract before payvment can

take p!aca
After the commencement of the contract, the DCB received correspondence from
Phezulu indicating that alf materials to be used in fulfiling the tender would be
purchased from focal manufacturers and ieading suppliers, including Sendolo and a ‘

company by the name of Tegcon (Pty) Lid.
s
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On 14 December 2005, Phezulu forwarded {o ihe Comimissioner, a tist of deposits
fequired from DCS, as well as an invoice for a pre-payment of 156 418 172,69, The
invoice was attached to a spending plan that reflectsd how payments should be made
in terms of the confract. Venler, who had been appointed as project managar,
advised that payment of the first invoice was made on 18 Decembesr 2005, by Mr F
Venter (F Venter) from Gilingham’s office, without any materials having been
delivered or work done. Venter only became aware of the payment after it had been

made,
On 18.January 2006, F Venier, forwarded Phezulu's second invoice, dated

13 January 2008, 1o Damions, requesting him to certify #f as comect, The second
invsice was for R78 138 225.30. Damons, in tum, forwarded this invoice fo Venter,

On 2C January 2005, Venter advised Phezuly that if was not clear From e invoice
whether msterisls amouriting to the invoice total had been delivered fo the sites. as
there were no ceriified delivery notee attached. Venter's congem was that in terms of
the contract with Phezulu, 80% of the contract price was only payable on deii

it full bili of materials. Gillingham, however, instructed Venler that he shoulg verify
the spending plan and make payments in terms thareof. The sole pPurpose, however,
of a spending plan; according fc Venler, is to deisrmine when materiais weuld be
deliversd and thelr value and thus not to maks paymenis that are contraty to the

very of

contract.
On the evidence, it would appear thal because of the poor Planning of this project, the

budget was significantly excesded and in addition gave rise fo variation orders valued

at R 100 miflion™,

The evidence shows that Phezulu received 80% of the contract value, amounting to
approximately R382 million, prior to the end of the financial vear in March 2008 and
before any fences had been erected,

The evidence furlher shows that the infegralien of the fenca to the ON
control system at the Johannesburg Correciional Cantre 5 sgil outstanding,

the completion dafe for the profect being 17 March 2006,

-IMIS access
despite
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SCCU PRETORIA

Memo

Tor ADV M SIMELANE ~ NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS
Fromi GLYNNIS BREYTENBACH
Ge: DR 5 RAMAITE 8C, ADV & C JORDAAN 8C

Date: February 4, 2010
Res BOSASA INVESTICATION

Dear Adv Simelane

The ac-called Bosasa matter was received in this office directly from the SIU
during late November 2009. As a result, it had to be referred to the SAPS in
order for them 1o study the meterial and take a decision on whether or not to

open a case docket.

Due to the profile and sensitivity of the matter | approached Commissioner
Hans Meiring (the National Head of the Commercial Branch) for assistance
in getting the matter allocated to the office for Serious Economic Offences of

tha SAPS.

The Acting Commanding Officer allocated the matter to Snr- Superintendent
D J Kriel for further investigation.

Once the materal supplied to us had been studied by myself, Adv | Grobier
and Mr G Nkadimeng (the prosecution team), and the investigating officer,
we had a follow up meeting with Mr Clint Osllsrmann of the SIU to discuss

y

/
}
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the material in their pussession but not yet supplied 1o us, and the :2 "
admissibility thersof

Mr Oellermann supplied us with copies of the civil litigation conducted
between the SIU and Bosasa during late December, which was then studieg
by all the role-players when they all retumed from thsir annual leave, in order
o determine the impact thereon on the criminal investigation, i any. This
was done chiefly with 2 view to obtaining a clearer understanding of the
issues involved, and to aveid any later problems arsing as a reguyit of
possible derivative evidence, It was essential to understand the nature of the
legal challenge against the SjU before procseding with the investigation

proper.

{
A compact disc confaining the initial stant-up documentation of the S
investigation was also supplied, the contenis of which have been studieg by

the team.

Mr Willie Hofmeyr was approached during late 2008 to facilitate & meeting
with the Acling Commissioner (Jenny Schreiner), since Mr Oellermann
indicated that Mr Hofmeyr had easy accsss to the Acting Commissioner.
This meeting has not yet taken place. It is essential to meet with the Acting
Commissioner, since she would be ihe apposite person 10 depose 1o arr
affidavit to form the “founding” affidavit on which to base the investigation,

In the absence of this staternent, the investigation has continued, in as far as
I’ is possible, but no statements have as yet been re-taken by the
investigating officer due {o the fact that the case docket cannot be registered

without the affidavit of the “‘compiainant”,

The SIU has not supplied the source documents relating to their report, ang
we ars ourrently attempting to gain access to these source documents in

% Page 2 :
).

-
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order to determine precisely whai they have, and how it was obiained, beforg

proceeding with any requests for information from banks and other parties

WoTundsrstana whather the documents so obfained by the SIL

“-"[v' of -
can be used in the criminal investigation, ar not

are_acmissicle: and.
admissible. in which case we must retake / re-obtain them in a fashion which

allowg them 1o be used in court. This is also to avoid a duplication of
documsnis” and work done, and fo avoid asking for the same documents

mera thap once.from the same.institutions.

It was hoped that we would be abls to meet with My Celiermann during the
course of this week in order to refine an affidavil from him which omits all the
Unnecessary references to the civil ltigation currently comained in the report,
This aspect has been canvagsed with him in detail, and the drafi thersgf
needs fo be refined and finalised, He has unfortunately not been availapie
this week, and it is. hoped to finalise this &spect during the courss of
February, along with the affidavit of the Acting Commissioner

U have been read and
ce the afidavit of

in the intarim the documents received from the I
sorted into whai will form the basiz of ihe case dockel on

the Acting Commissioner has been finalised

An issue thal nesds 16 be addressed on an urgent basis is the position of Mr
Linda Mtl, who is one of tha two main suspects, and who currenty holds the
pasition of Mead of Security | 2016 World Cup and the impact that tiig
investigation, once it gains momentum {and afiracts the attention of the
media), might have Soms guidance in this regard would be greatly

appreciated.

& Pags 3 /f‘)
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Yours faithfully

GLYNNIS BREYTENBACH

DEPUTY DIRECTOR OF PUBLIC PROSECUTIONS

SPECIALISED COMMERCIAL CRIME COMPONENT

OFFICE OF THE DIRECTOR OF PUBLIC PROSECUTIONS PRETORIA

& Page 4
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e G L
he Noftonal Proseculing Authorlly of South Afrie
lgunyd Jikelele Labetshuishisi Bo Mzanist Afriicer
Die Nasionole Vervolgingsgesag von Suich- Afrileoy

——————— 1 o

OFFICE OF THE NATIONAL DIREGTOR OF PUBLIC PROSECTTIONS

INTERNAL MEMORANDUM

TO: ADV G BREYTENBACH
Co Dr 3 RAMAITE, SC
e ADV C IQRDAAN
Ce: ADV S MZINYATHY

FROM: ADV. M. SIMELANE
NATIONAL DIRECTQR OF PUBLIC PROSECUTIONS

SUBJECT: BOSASA INVESTIGATION

DATE; U8 FEBRUARY 2010 | Sy
Dear Aclv Breytenbach, e

P have considered your memorandum dated 04 February 2010, Having
done so. i am cancerned ahout the tum Hthat Hhe Lase s taking.

ol ~o ity stinassHONs theyt it

: fhiow e Opposite, [y

G concerned. thal o srnsie ot of OBIGKIL TG s withy
which 10 open o docket Is proving difffcun 10 do. t wand nave noped th

by now the SIU itself would provide the required offidavit since { has lorss
standi to Investigaie. It therefors con legitimately open o case wiil ‘f‘e

A jid

SLU. PROSECUTORS AT DELEGATIONS

o
i
f;ﬂ““-; T
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RO N i SUCHCOH B e i et 5 i i
ORCE  The Depininsn! of Coomefienol Sericams i fos MGrieni in ih
trrepsfse: D) e A e e ey PP o . | '.
LECH ha Souliy Alicon Pislive Scavicn misi ha Ltvisend i 2yl ."; !,;_‘
HRIVRGELE T By i lile i,

PIroCEss,

f E’JS,U Appeas c tle MPA sioff are unlikely 1o conibule erciariop,
‘E’i"}i!:{‘]%ﬁ'{wi ?S:QQ:@:'I hat you acvise Senior Superintencien DJbK::"if{ ‘i}'qi
mw i%'(‘u'n o i\ rcfi:(-srs :r:: fm{low by g_,}m the irnwasstigetion going, ‘fouy -r"ll'l("’
Case Ul | Qim achrea e M7 G Nkadimeng) imus) wilhelrenw trop the
Case unli am aclvised by the police that o docket hos bear r -
“”Cfl” Is specified what rssislonce is requiied from fhe NPA, A el
i . R TR s

L]
& F A e A - ”
C .- i ’.“"j' - lu ., Sf\' !
\ = : o adeasiiivigg Cuaed Windie! e I R s
Lottt Please ' confirm the willidlr e o 2
2000, he wilhdraweil by o9 February

I nole the ;3‘oinl thait you rneke fegarding Mr MH, 1} is Mischievous |

the leqst Firstly, there Is no poiice dockel o investigation unc;lec} n
Seconuiy, and by your own achmission, there is skl an cssééssmem t[c? 2l
!'nc:dsf e the evidenlicry value of Ihe Information Currently aveillable M >
ihergiore YOU. cdin start speculaiing and making suggestions ye b-' d_ow
LNy person, is teyonc bellef, unlass of course il is g mcmifesmri%ur mg-J
mindset with greciafes‘n‘lined ouicomes. My suggestion woulch e ff nfOE a
fallow the advice In the last sentencs of paragraph 3 r:sbove: B

Kind regapels . F

s .‘-'_'_' SIS = i i
A s

1 po _,,’! e

‘Adiv. W, Simelane 7, »
NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS

DATE:

SLU. PROSECUIORS WiTH OELEGATIONS
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SPECIALISED COMMERCIAL
g ; CRIME UNIT
!
j
’ i
!
i
PRETORIA i -
‘ : s 3 fhe Nafienal Direcior of Public Prosecutions:

&l 3 T 401

FI7 N0 Ady. Menzt Simelant

! FROM : Adv MC de Kocic
| 228 Visogie Sirest D4l B (0" e O

Preforic { SUBJECT : BOSASA fiatier
i —

PiBag X297 {
Pratona : .
! ', Pumpose
0O0i f '

The puipose of this report is to apprise the NDIPP of the statys quo with regard ip
ihe Special Investigation Unit report on BOSASBA. ' '

2. Intioduction

Tha SIU recommended that the NDPP considers iustituling criminal provsedings
againsl Mr Gilingham, Cammissianer._h&@ Sendole, Bosasa, thejr office beasers

and to the exienl that Messrs Mansell and Smith may not be office bearars of
either Sondole or Bosase, that-they. also be considerad for prosecution in thei

!
|

’ f personal capacity,
i

South Afico

W DG O0 201

This conolusion was reached as g resull of the investigation condugled by the
SilJ end the "evidence” that they had gathared.

3. Linitations of the nvestigat

Toe SiU report makes It clear thal thelr investigation suffered from certain
limilations. | quote Trom page vili of the executive Summary. . the S dig not
cenduct & comprehensive financial invesfigation as jn the case of
Gifiingham, o bensfits received By Commissioner Mt from Bosasa
§ becsuse of varipus limitstions experienced during oup #nueatgatfon"-’, amj
j "...the limled evidence gathersd, indicaies that he (Mt} received henefits
from Bosasa, some months before the tefavision tender was granted to

Bondolo

]
! 4 Theevidence cathered by the SIU

The Siu starled with their invesiigation shortly after the Fresidentig Proclamation
was issuedt on 28§ Movember 2007, Thay investivated the contrants awarded o
Bosasa "and its afffiates” and ended up fecommending that fegal proceedings
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be institlited against Bosasa "and its affiliates ang the Rersons mentioned n Bﬂ

the rapost,”

The SIU invastigation inlo the Bospsa group of companies followad on various
media reports of iregularities perizining to the awarding of contracts by the
Department of Correctional Services fo Rosasa Operations (Piy) Ltd and its
afffiated cempanies, The importence of and reliance on the company profiie and
structure is made clear by the fact ihat 2 full chapler gets devoted to this topic

The following is stated in respect of the SIU investigation. *.  the siy's fisndings
are based on infermation obtained from the Registrar of Companios, the
previous auditors of the Bosasa Group, tender documentatios submitted
by Bosasa, Sendoto and Phezulu and from the official Bosasa websige.

R would appear as i the SIU relied on informaticn that was submiftted 1o them
without questioning the veracity of the fasls thal were conveyed (o them, In order
to ifustraie my point 1 wili cuote from the SIU 18pon ang then provide ihe
contrasting or contradictory information thus far evealed by the SAPS

investigation,
Fhe BIL reported on the origins of Bosasa Opetatione (Pty) |ty and said.
Daring December 1951, = company known 25 Emafini (Pty) 1.4 wae

formad by Mir S4H Van Zifi. In December 1984, Smith wos appointed to
Emafini as a Director. Emafin! then chiziged ifs name to Matitim Hosials

{(Pty}itd In February 1985.

On 20 dune 1996, Van Zijt and Smith entered nfe a pre-incorporation

2greement with a trust, stipulating that 2 new holding Company waould he
fonned and a new operations company would be establlshed to runder the
services for this holding . company, administered by the Gust, Manses
signed as witness to the pre-incorporation agreement, E

As a resuit of this agreement, Meritum Hostels becatme known as Dyampy
Operafions Pty Ltd ..»

We are In possession of the certificate of change of name of a company (Farm
CM 9} suppiied  us by CIPRO. Actording ¢ the CIPRO documantation,
Meritum Hostels {(Edms) Bpk requested the registrar of tonpanies {0 note the

fact thaf Meritum Hostels wolld in fisture pe called Dyambu Operations {Pty) L tc.

The changae of name wes officially recorded on 11 APt 1888, 1t the information
that was mede available to us is corfect, the oificial chenge of name and the
‘special resolution” taken by the company preceded the “pre-incorporation
agreement” allegedly enfered into between van Zit and Smith, (Compere Sty

report p. 14 - 15)
The following is staled In respect of *Sondoie IT (Phy) Lig™

“Upon changing its name in 2005, Sondalo appointec Bester Vifjoen
Incorporated as s audltors. At this timne, Johannes Gumede, Tony Penyy,
Papa Leshabane, Brian Gwabu, Jacqueline Leyds, Momaziy Makoko
{armong others), were appoitted as directors of Sondofo ,, . » "y

The GIPRC documentation that was made available o me would: seem 1o
Ingicate that Mavava Trading 119 (Pty) 19, cnanged s name Eondolp (T on
22 February 2005 end thal Terence Antheny Perry was appointed as "punbiic

&

officer” {company secretary) a few days earlier on 10 February 2008, Terrence
T 3 i

Anthony {Tony} Perry wes never appointed s & director of Sondoly 1

( /Z/
4
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The SiU indicates that it refied on 2 document compiled by Angelo Agrizzi, the
"Chief Executive Officer/General Miahager” of Bosasa Operations;rhey state the

following:

“Buring tha course of the investigation, a document compiled by Agrizz,
was handed to the SIJ. The document, entiied Suthmary Company
Structure (Annexure 10 to the SiU rapori}, indicated thaf Sondolo was
owned by four companies, namely Bancar Investment Roldings Pty) Lig
(26%), Kgwerano Financial Services {Pty) Ltd (28%), Bosasa Yousth
Pevelopment Foundation (10%} snd Bosasa (40%)",

The content of the document that was made avaliable to us as Annexure 15
differs considersbly from the verbal description found in the eperl. Annesire 10
sets out the company struclure of Bosesa Operations (Pty) i.td. No reference i
made fo any entity called *Phezui Fencing (Ply) Lid* whilsi the only reference o
“Sonidelo® refates to a company called “"Sondolo Faciliies ang Managemen(
Services (Pty} Lid." The compeny registration number of Sondolo Facilities ang
Managerent Services (Ply) Ltd is given as 2004/003023/07 whilst the
registration number of Sondolo IT {Pty} Ltd is given as 2005/000506/07.

Balastrade Trade and investments (Ply) Lid {200210084421071 listed in
Annexdre 10 as a "dormant sheif company” changed ite name to “Seaark
Africa (Pty} Ltg™ during February 2008 and would Bppear 1o be actively involveg
in business. The company refeired to as “Bosasa Agri Co (Pty) Lt
{2G02/625363/07) has heen known as "Seaark Africa Oparetions (Pty] Led®

-sinee Celober 2007,

"t would thus appesr as if the SIU recgived information from warious fand
sofmetimes unreliable) sources and made use of the information either without
verilying the facts or failing to point out the anomaties Lo those reading the FEpoit,

4. Aspects thal would require SAPS attention

From information put al our disposal it would appear as ¥ ihe bid bex in tespect.

of the kiichen tender (HK2/2004) was opened one {1) week earfier than the
scheduled daie. If this information s correct, ihe Bosasa hid was only received
by DCS after officials had openad the bid box, This may be a Serious inregulasity
and we woltd have expected i to be mentioned in the SIU report.

The SIU report would sppear lo have bean drafied in-a careless and aimpst
casual fashion. The lack of accuracy and precision with tha drafiing of the repor
will give ample opportunity to {hose seaking fo fauit it

The Bl has placed themselves and the SAFS investigators in g dilemma by
casling doubt upon.the reliability of thair own report, We will need 1o establish (he
veracity of the facts and at least try and ground the conclusione rezched by the
SIU. We must know what information i refiable and wha is net. This “verification

process” witl {ake some Bme.

We hope o be sble to salvage as much of the report 2¢ is possibie and minimize
the polential damage that may have . been caused. The admissich of the
“iimitations® experienced by the SIU investigators may not be enough fo hide the
fact that the report was released at a premature pofnt during the investigation,

AA-403
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The purpose of the SiY investigation may have influenced and irformed the
praduct that they produced. In as far as the repor may have been true to their
mandale it is aiso clesr that [f wouwid not stand up to seruliny in Criminal court.
The hurden of proof that is placed on the proseculion in a crminal trig has iis
own specific requirements. The ciminst Investigations muyst SMpower the
prosgcution io bear the onus and succeed In iheir quesi 1o prove tie case

Bgainst the sccused.

Yours faithiufly

MJ;A@&Q&,,,

MC DE KOCK ,
DEPUTY DIRECTOR GiF PUBEIG OF PROSECUTIONS

CCC PRETORIA
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Mall & Guardian Sub;:oena duces tecurm dated 14 Februan 2014

Backziround

During October 2011 | received a request fo comment on a subpoena
duces tecum that was served on the Special Investigative Unit during
February 2011.

The subpoena was issued by the Registrar of the South Gauteng High
Court in Johannesburg at the behest of the Mail & Guardian Newspaper.

it informs the SIU that Willie Hofmeyr is to appear in the Johannesburg
High Court on 28 July 2011 in order to produce the following documents

“in his possession or control™

(a) A copy of the report prepared by the Speclal Investigative Unit in
2009 into alleged procurement irregularities in the Department of
Carrectional Services, and

(b) The deeds, documents, writing or tape recordings referred to in
paragraph 1.

The request itself appears ambiguous as “paragraph 1" of the subpoena
only mentions a report and nothing else.

it is not known if the SIU requested the Mail & Guardian for clarity on this
issue. For purposes of this discussion | will assume that the subpoens
was meant to request copies of any (fitie) deeds, documents, writings or

tape recordings referred fo in the SiU report.

The Weber Wentzel Covering Lefter dated 15 February 2011

The subpoena duces tecum dated 14 February 2011 was accompanied
by a covering letter issued by Weber Wentzel Attomeys. The covering
letter was dated 15 February 2011,

in the covering letter it is stated that Weber Wentzel represents r.
Adriaan Basson (a2 newspaper journalist) and M&G Limited in g
defamation action brought against them by Bosasa Operations (Pty) Ltd /

Paragraph 2 of the covering letter calls on Willie Hofmeyr (the Head ,:f
the SIU) tﬁ “oroduce 1o the court a copy of the report preparedznr z“’ e

P(r f

COMFIDENTIAL _— _; "J
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Special Investigative Unit into alleged procurement irregularities in the
Department of Correctional Services in 2009,

The SIU Response

On 25 March 2011, Robert Walser the SIU Corporate Lawyer,
acknowledge recsipt of the subpoena duces tecum and informed Weber
Wentzel that it would not be a simple matier to determine whether the

report you seek to access by means of the subpoena is privileged or not
and that they would need to take time to obtain legal advice and secure

representations from interested parties.
The SAPS and the NPA would obviously be regarded as “interested
parties”.

The Subgoeﬁa duces tecum
Valigity of the Subpoena

The rules of court makes it possible for-any party who desires the
attendance of any person fo give evidence or produce a document at a
trial to sue out from the office of the registrar one or more subpoenas for
that purpose. (LAWSA - Volume 3 paragraph 293)

On a techinical level, the *subpoena” (supplied to us) would appear to be
fnvalid: ‘On the face of i, the subposria bears the date stamp of the
Registrar of the South Gauteng High Court in Johannesburg, The date {
stamp is badly reproduced and may have been issued on the 14

There is no other indication that the Mail & Guardian intended to “sye
out from the cffice of the registrar”. The second page of the subpoena

only refers to the date as “on February 2011".

It would not appear to have been signed or “authorised* by anyone in
particular. The area requiring the signature of the designated official has

been left blank.

| am of the view that even though it may have been the intention of the
; Mail & Guardian (or even the registrar) to issue a subpoena, the/§3uing /7
- - ';; }/":}
1 4

o B COMADENTIAL
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process was carried oul in such a haphazard way thai the witness
cannot be sure that a due process was followed and that the subpoena

was indeed issued "out” from the office of the registrar.

The requirement of a legible and verifiable signature of & designated
public official on what appears to be official documents is the first
safeguard against possible abuse of the authority of the registrar and his
office. (Compare S v Stevens 7983 (3) SA 649 (4) at 858D-G for the
views of our courts on documents that gets produced under cover of

defective and illegible signatures)

The rioht to subooena witnesses by way of 8 subooena duces tecum

Civil litigants sometimes abuse their right to subpoéna witnesses by way
of a subpoena dlces fecum. The issue relating to the abuse of a
legitimate court process was discussed in Mevers v Marcus and
another [2604] 2 All SA 438 (C) paragraph 24. The following was saié:

“As the above exiract from the judgment in Beinash v Wixley (supra)
clearly shows, a subpoena may amount to an abuse of the process of
the court notwithstanding the fact that the subpoenaed witness may be
able to give relevant evidence or produce relevant documents. To put it
differently, the issues of relevance and abuse of process, though
possibly interrelated, are separate and distinct. Thus, a Subpoena issued

in respect of a witness unable to give relevant evidence or fo produce
relevant documents will ordinarily amount to an abuse of the process of

the court.

However, the converse is not necessarily true: the evidence sought to be
obtained may be relevant and-yet amount to an abuse of the process.
This will be so, infer alia, where the subpoena is issued for an ;mpmper

purpose.”
it will be argued that the issuing of the Mail & Guardian subpoerig

- #
Lo

amounts to an abuse of process on both these levels.

COMFIDENTIAL
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Defamation

The Defamation Action
The Webber Wenizel letter dated 15 February 2011 fails to mention

anything specific about the civil action that was brought by Bosasa
Operations {Pty) Ltd except to say that it relates to defamation.

During May 2010 the Mail & Guardian newspaper published a
newspaper report entitied ‘The Story Behind 'Kitchen confidential’ ' in
it they divuige more detail about the sald defamation action. it would
appear as if the Mall & Guardian is being sued for damages in the

amount of R500 000.00.

The Facts-surrounding the Defamation Action

The facts surrounding the defamation action can be pieced together
from Information divulged in media reports like, ‘The Sfory Behind

‘Kitchen confidential’ mentioned above.

In this particular newspaper report, the second defendant, reports on the
‘investigation’ of the first defendant.

The style of the newspaper report is in the form of an interview. The
second defendant gives a ‘verbatim' -account of the ‘story behind the

sfory’ as it unfolded during January 2009. | quote from the newspaper
report:

“My investigation intensified in January 2009 after Bosasa was awarded
yet another multimillion rand tender by the prisons department.

After | published an article (January 23) asking serious questions of the
Department of Correctional Services (DCS) for awarding yet another
tender to Bosasa, the depariment placed expensive advertisements in

two Sunday newspapers, urging members of the public with evidence of
wrongdoing to come forward. The Mail & Guardian answered then
minister Ngconde Balfour's call on January 30 by publishing a litany of
email correspandence between Bosasa’s chief operating officer and th
department's finance chief (Patrick Gilingham), showifd & Flatepit;
corrupt reiationship between the pames 3 il / /

U2y
o COMFIDENTIAL /g —_—
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The defamation aciion would appear to be founded on this particular
allegation, namely, the existence of a corrups relationship between the

parties.
I quote from the same newspaper story:

"The M&G was also continuously threatened with legal action by
Bosasa's lawyers. Bosasa never pursued criminal charges against the
M&G and me, but in July they issued summons against us, claiming
damages of R500 000 in the South Gauteng High Court for alleged

defamation.
The M&G is defending the case and we are satisiied that we hayg
more ther enough proof fo justily labeliing the relationship
between the parties as “corrupt™”

The Defamation Action and the SIU Regort
The defamation action would seem to flow from the fact that the Mait &

~E"  Guardian decided to use the infamous “co relationship” Iabel to
describe the bond or connection between the parties.

This may not be the only ‘fact’ forming the basis of the defamation action
but this particular newspaper report at least makes it clear that the
defamation action was launched at least three (3) months prior to Willie
Hofmeyrs' report to parliament.

niti nd elements of d ation

The following is stated in LAWSA in respect of the delict of defamation:

"The delict of defamation is the unfawful publication, animo infuriend;, of
a defamatory statement conceming the plaintiff. A statement s
defamatory if it has the effect of injuring a plaintiffs reputation, ... The
elements of the delict can thersfore be summarised as the: unlawful or
wrongful publication, animo iniyriandi, of a defamatory ‘statement
concerning the plaintiff: # is not an element of defamation thas the

statement should have been false because the defamatory nature:”
of & statement is not dependent on its falsity. Once the plaing ;. ]

+ establishes that a defendant has published a defamatory statemei«t |
s conceming him or herself, it is presumed that the publication W, l{ / ¢

v
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unlawful and intentional. A defendant wishing to evoid liapility for
defamation must then raise a defence which rebuts either unlawhuiness
or intention.” (Compare LAWSA (2" edition) Volume 7 — paragraph 234)

The fact that the falsily (end therefore also the truih) of a statement is
irelevant as far as the elements of the delict are concerned finds
support in a number of decisions emanating from the Supreme Court of
Appeal. (Compare Sulter v Brown 1828 AD 158, and Nafiona! Media

Lid v Bogoshi [1998] 4 ALL SA 347 (SCA))

The Bogoshi judgment (supra) makes this issue quite clear. Heafer JA
said:

“in my judgment we must adopt this approach by stating that the
publication in the press of false defamatory allegations of fact will not be
regarded as unlawful if, upon consideration of all the circumstances of

ihe case, if is found to have been reasonable 1o publish the particular
facts in the particular way and at the particular time.” (Compare p. 361)

The newspaper will in essence have to prove that the “defamatory
statement’ or allegations were based on information obtained from a
reliabie source and that they took the necessary steps to verify the
information, prior to publication. (Compare Bogoshi (supra) p. 361)

| have not fully researched this issue but if the general viewpoint or
statement of the current legal position is correct, then the contents of the
SIU report cannot make any contribution towards the issues that would
be central to the defarnation claim. Put differently, the SIU report was not
available at the time of the publication of the defamatory newspaper
report{s) and could therefore not have been used o "verifi/ the

information that the newspaper received from the source.
The SIU may rightfully want to know in what way the report may possibly
contribute towards or assist the Mai/ & Guardian in their defence of the .~
defamation action. | ,f’ ,f'
Possible abuse of civil srocedure by the waintiff - /.
\ i 5f {f

The defamation action instituled by Bosasa Operations may be nothing
but & clever tactical ploy. Bosasa may have more than one purpose i/ Y

mind. They may be trying to force the M & G Media Limited 10 praseft . -

7
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thern with a copy of the *Mail & Guardian report” and thus in a way
attempt to "legitimize™ evidence that they themselves have obtained

ilegally.

The defamation action may be a disguised atternpt to force the SJU to
"publish” the report. Bosasa may also (by way of the Mail & Guardian as
“intermediary’) want to obtain privileged source material. They may have
realised that the SIU report and the attachments would be the first line of

defence to be raised by the newspaper.

The possible motivation and subjective (seif serving) aims of the parties
to the civil suit will be disgussed in more dsiail below.

Docket Privileae and Rigks
Nexus between the SIU report and the defamation action

e
™ It is difficult to fathom how the SIU report could assist the Mail &
i Guardian in defending a defamation action. The SIU report could at most

only serve to corroborate the views of the first defendant as published by

the second defendant.

The fraditional views on “corroboration” is that it is evidence that could
(in some material respect) support evidence derived from another
’ source. The SIU report would not appear to have been in existence at
the time when the 'defamatory’ newspaper report or serieg of newspaper

reports were first published.
Possession and Control of the SIU report

The Mail & Guardian subpoenaed the head of the SiIU for a report
transmitted to another government institution. The report is at present in
the possession and ynder the controi of the SAPS. It is currently under
protection of a specific type of privilege namely “docket privilege”. The---
Mail & Guardian may arguably not even be entitled to a copy ofﬁa{: \3
report from this particular source as they would hardly be cited at a

accused in any future criminal prosecution. i
!
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The Risks Involve

The puroose of the subpoena may be benign in nature and only require
the witness to “produce” certain documents. If the parties only require
the “production” of the documents, the documents will be handed over to
the recistrar and the “parties” would then be allowed to inspect and copy
the records prior to the registrar returning them to the witness. The
£rocess may however be far more invesive. If a witness is required to
attend court and identify the documents or records, he must take the
oath. The "other party” (in this instance one of the possible suspects in
the criminal matier namely Bosasa) will then be entitled to cross-

examine the witness.

In this regard, the following was stated in Waterhouse v Shields 1924
CPD 155:

“Where a witness is called to produce and identify certain documents
and is sworn the party other than the one producing the witness has full

right of cross-examination and is entitled to cross-examine the witness

generally upon the case.”

The subpoena that was served on the SIU makes it abundantly clear
that the "witness” will be required to festify about the documents. The
Mail & Guardian “hereby tender the payment of witness fees in the
amotnt of R150.00 together with all reasonable and necessary travelling

expenses”.

There can be no doubt that Bosasa will welcome any opporiunity to
cross-examine the head of the SiUJ about the report that was produced.

The practical implications of the testimony and cross-examination of the
head of the SIU would be the following:

> Bosasa and its legal representatives would not only get the
opportunity to *discover” the Sill report they will also be given fudf ¢ ]
rights of "genéral” cross-examination prior fo them bej req;ﬂre;m”

to plea on any possible criminal charges. . "L ﬁgj’ -
L £ A
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» Should the Siale decide to call the head of the SiU or any cther
official from the unit to testify about the report the suspecis would
get a second opportunity to cross-examine on the contents of the

report as well as the preparation thereof,
> The Mail & Guardian will use the opportunity tC consult with the

“witness’ and extract as much out of him as is possible in order to
“fusl” future newspaper reports and fill in the gaps that may exist

in thelr own investigation. 5

These are but a few of the practical risks and possible prejudice thaz

could be suffered by the prosecution. The premaiure “release” of the %
fruits of the SIU investigation could also hamper the ongoing cnmmal/

investigation.

!

Claiming Privilege

Rule 38(1)(b) of the Uniform Rules of court states the following:

"Any witness who has been required fo produce any deed, document
writing or tape recording at the trial ....shell hand it over to the registrar

as soon as possible, unless the wi claims that the deed, decument,

writing or tape recording is privileged...”

The rule only refers to “privilege” as a generic concept and fails to
specify the particutar type of privilege that could be claimed.

Litiggtion Privi)

tam of the view that the SIU report may be protected from disclosure by
“work product’ privilege or “litigation” privilege. The authors of “The
South African Law of Evidence” (formerly Hoffmann and Zeffert),

devotes a full chapter to the topic “Privilege’. They discuss two (2) lesser
known areas of privilege "work product® and “litigation privilege”.

The area of “litigation privilege” relates to materials obtained in
anticipation of litigation. The authors refer {0 lhe Cenadian case gf
Ottowa-Carleton (Regional Municipality} v Consumers Gas Co. (1 gg

74 OR (2d) 637 at 643 where the foliowing was stafed: “The ady rsal ;“
system is based on the assumplion that if each side presents i /;a{e in /ﬁ/

{ - - e - COMEIDENTIAL
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the strongest fight the court will be best able to determine the truth.
Counsel must be free to make the fullest investigation and research
without risking disclosure of his opinions, strategies and conclusions to
opposing counsel...." (Compare p. 591). The authors elaborate on this
point by referring to R v Steyn 1964 (1) SA 324 (A) and other cases that
followed it. They proceed to say: “It has been recognised by our courts
that ‘when statements are procured from witnesses for the purpose that
what they say shall be given in evidence In & lawsuit that is
contemplated, those statements are profecled against disclosure’. |
would like o define the principle even further by stating that “and
documents atiached to the statement as annexure” would aiso be

protected.

The wider privilege entitles a litigant o refuse to disclose any
communication that forms part of a litigation brief. In the United States
this area is called the “work product” doctrine. (Compare p. 592-3) The
authors explaln the difference between “legal professional privilege” and
"ht!gatnon privilege®. Litigation privilege will in shorl cover “the. materials
for.the brief". Protecting the records collected by the SAPS during the
investigation phase of the case from disclosure would avoid interests

that are “contrary” to the enforcement of justice. This will not only avoid
the tampering with witnesses but prevent the unscrupulous from
obtalning any unfair advantage. (Compare p. 593 - 4)

Finding Suggort for the ‘work product’ arument

The SI) was requested to investigate certaln issues and supply the
government with a report. The executive summary fo the SIU report ﬁ\
states that evidence was gathered that points to the commission of < Y
certain offences and that the matter is therefore referred to the relevant \%\‘
Prosecuting Authority. The SIU referred to the provisions of section
4(1)(d) and 5(7) of the SIU Act. The Promotion of Access to Information
; Act states that an information officer of a public body may refuse a
request for access should the ‘record” contain “an account of a
_deliberation that has occurred” for the purpose of taking a decision nn
the exercise of a power or performance cof a duty “conferred or impos
by law.” (Compare section 44(1)(a){) of PAIA) it may be argued '{hg t
SiU report would fall into this category of information. i/

CONFIDENTIAL
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The Status of the Report
the issue nfidentialit

Official information an
The SiU report may In the first instance be descrived as ‘ofiicial

information’.
Official information means information not open or officially disclosed to

the public.

The report was prepared by the SIU at the Instruction of the President.
The Report has not been released and the current status is that it has
been transferred from one “official” to another in the course of his / their

duty.

The SIU Report was produced in official confidence and the confidential
status thereof is still in force. The fact that the report may be regarded as
a confidential communication with a limited distribution list and restricted
disclosure to five (5) high ranking government officials only is made clear
by the report itself. The confidentiality clause found on page 10 (‘X’) of

the report states the following:

“ The contents of this report are strictly confidential and may not be
disclosed, fn whole or in part, to any person or authority other than
the addressees listed above, without the prior written consent of
the Head of the SIU. Failure to adhere to this confidentiality clayse
( will_ resuit in prosecution. Any person breaching the required
confidentiality shall be liable to indemnify the SiU and its members
against any claim by eny third parly, arising fromn such breach,’

The Mall & Guardian subpoena would clearly be aimed at breaching the

still intact confidential status of the report. The Mail & Guardian has
never made an application to the head of the SIU to receive an officially
sanctioned copy of the report, The City Press newspaper has d:splayed{

utter contempt for the confidential status of the report by publishing ..
extracts from it. The subpoena may be nothing but a clever ploy to avoid

the possibility of criminal. prosecution and limiting the “fall out’ or risks
assocnated wﬁh a "third party sumg them for damages and a breach of ;; }

CONFIDENTIAL
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/Ypublishing & still confidential report, they must nol shy away from the
consequences.

Traditionally all relevant evidence was admissible and South African
court had very litle concern with how it was obfained. The Mail &
Guardian wouid still seem to operate under the impression that ilisgal is
*OK". The traditional position has changed dramatically as a resuit of the
South African Constitution. Now, evidence obteined through a breach of
f sundamenial rights can only be admitted if it is justifiable in terms of the
% limitation clause of the Bill of Rights contained in the Constitution. Civit
&% court also has the discretion to exclude unfairly obtained evidence. Civil

courts are also obliged fo promote the spirit, purport and objects of the
Bill of Rights. [Compare LAWSA Volume 8 paragraph 765 for a

discussion of illegally and unfairly obtained evidence]

IR e

A 5 e N

e

-

Unauthorised Possession of the SIU Report

Backeround
The matter of Protea Technology Limited and another v Wainer and

others [1997] 3 ALL SA 594 (W)} provides us with the foliowing
interpretation of the phrase “confidential information”:

“The Act does not define "confidential information” but the expression
must surely mean such information as the communicator does not intend
io disclose to any persan cther than the person {0 whom he is speaking
and any other persen to whom the disclosure of such information is
necessary or impliedly intended o be restricted. 1 think that there is a
distinction between *confidential” information and "private” information.
The scope of privacy will be discussed below. Confidentiality can exist
even in relation to the communication of information which is in the
public domain or is the property of another and, therefore, not private.”

{Compare judgmenit p. 603)

(1) Passession and Distribution of the rep.ont

CONFIDENTIAL



SCC-_ QUFEiRmluYWxEM] ITwMTIwMT1EMDcK

Page: 439 of 1250
. AA-430
vt oA CONFIDENTIAL
M &1

The Eversheds letter dated 18 November 2009 and addressed 1o the
State Attomey Cape Town ailege that a copy of the SiU repaont was
furnished to Bosasa Operations (Ply) Ltd by "Mr. Gillingham's attorneys”.

Neither Mr. Giliingham nor his atlorneys could legally receive disclosyre
of the report unless they received the “prior written consent of the Head

of the SIU.”

I have not been placed in possession of any application / requests for
such a “written consent” or a copy of a document purporting to have
been issued by the head of the SIU allowing partial or full disclosure of
the report to anyone except the persons mentioned on the distribution
list. The person(s) who provided Mr. Gillingham or his attorneys with g
copy of the report would clearly have commitied a criminal offence.

It is ry respectiul submission that Bosasa Operations is in possession
of an unauthorised copy of the SIU report. The mere fact that they (may
have) received a copy of the report from an attorney does not.in any way

legalize their possession of the document. -

Possession of the report by M & G Media Limited

I have been informed that extracts from the SIU report appeared in the
City Press newspaper. M & G Media Limited has not given any
indication as to the ongin of their copy. They may have received their
copy from Mr. Gillingham's attorney but | doubt this to be the case. if the
report was ‘leaked” to them, thelr copy would be illegal ang
unauthorised.

Full particulars as to the source of their copy may in due course be

revealed fous,
Unauthorised Disclosure of the Rejort

The SIU report clearly prohibits that unauthorised distribution ang/ or
possession thereof. The confidentiglity clause inserted in the report

clearly states that disclosure of the. contents amounts to a criminai

offence. The document would appear o have been classified A€ :

‘confidential’ instead of ‘restricted’ p
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The publication Constitutiona! Law of South Africa (2™ edition) Volume 3

p. 42 - 171 provides the following information on the national security

policy of South - Africa,

The Minimum Information Security Standards (MISS’) was approved by
Cabinet in 1998. The foliowing is stated about 'MISS".

“MISS has not been published in any official document nor is it generany
publicised thouch it is apylicable to ali departments and oruans of state.”

Pt L

MISS inter alia provides for document security. The author statss that
the document classification regime is at the heart of ‘MISS’, Documents

may be classified as (&) restricted, {b) confidential, (c) secret, or (d) top
secret.

The author refers to the failure of government to' publish 'MISS’, and
proceed to state the following:

"# is remarkable in itself that, in a constitutional democracy founded in
part on openness, a document so broad in scope and setting out the
detailed constraints upon the exercise of power to withhold information
from the public domain, which has the form of regulations or legislation,
and which potentially results in the imposition of severe criminal
sanctions shouid not be published through the standard mechanisms for
government publication and, at the very least, gazetted.”

In terms of ‘MISS’ the responsibility for classification rests with the
author or head of the state institution concemed, or his delegate. By
‘imposing’ a particular ciassification on a document the author or head of

the state institution in question, in essence removes the document from

the public domain. ‘MISS’ itself does not create offences, but a wide

range of offences, with severe penalties, for unlawful disclosure of

classified information are created under a number of different pieces of
legistation, including the Protection of Information Act 84 of 1982,

The deliberate violation or repeated violations of the confidentiality
clause contained in the SIJ report would be of importance in deciding
whether the illegaily obtained evidence is 1o be of fudher use 1ef

- CONMFIDENTIAL
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The mere fact that the report fails to mention the Protection of
Information Act (‘PIA’) or gives any formal description of the applicable
legisiation does not detract from the serious nature of any violation of the

applicable legisiation.

(2) Disclosure of the Regort
fl

Both Bosasa and the Mail & Guardian may want to dlaim having
legitmately received disclosure of the report | am of the view that b
neither of the parties will succeed in arguing for ‘egitimate disciosure’ it . |

Is quite conceivable that the reports were obtained from two or more 1&._;
separate sources. The factors that would militate against a defence of

lawful disclosure will be discussed individually

(a) The Bosasa Rej.ort
| am of the opinion the Bosasa will not succeed in claiming legitimate

possession or disclosure of the report.
The following factors will inhibit such a defence:

> The report makes it clear that only five (8) individuals / enities will

be sllowed {0 possess the repoit.

The copy said 1o be in possession of Bosasa / Eversheds were
ailegedly supplied to Gillingham by DCS at his disciplinary hearing.
if this aliegation proves to be correct, the DCS officials responsible
for the disclosure / ‘release” of the report may arguably face
disciplinary steps and / or criminal prosecution as & resylt of his /
her / their behaviour.

It may be argued that the "confidentiality” in respect of the report
remains intact because disciplinary procesdings are ‘confidential®
in themselves, “f"he_ fact that Gillingham has received a copy
merely indicates the faimess with which DCS were conducting his
disciplinary hearing. Possession of the report {under these
circumstences) would not necessarily amount to a breach of the
confidentiaiity clause. The disclosure of the report was for g
specific (and limited) purpose and occurred under ‘confidential

>

circumstances., "
> If the report was indeed made available to Gillingham for purpOSﬁé
i.

of the disciplinary hearing, it would be safe io assqmj th
- i ,.' -
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Gillingham would have been informed of the still intact conlfidential
status of the report.
» It would be safe to assume that Gillingham would have been
informed that the report can and will be made available to him for
the limited purpose of the discipiinary hearing. Possession or
disclosure of the report must be distinguished from the distribution
thereof. If he distributed the report or caused the distribution
thereof to others, he may very well be in breach of confidentiality,
It would be safe to assume that DCS did not wajve the
confidentiality of the report by providing Gillingham with a copy.
The only person that would legally be entitied to “release” the
report would be the individual or entity that restricted #. if the SIU
removed the report from the public domain by classifying it as
“confidential’ .then they would also be the only entity that can
remove the restriction. DCS would not have the capacity to *de-
classify’ the report.
> DCS was at all times in control of the *disciplinary process®, it can
be argued that Gilingham would have received- a copy of the
report on condition that the contents are treated as ‘confidential’. It
would be" for his.eyes only”.
> When Gillingham was dismissed he ceased to be a DCS employes ’j ﬂi
and his subsequent possession of the report became illegal. .

(b) The Mail & Guardian Report

1 am of the opinion that Adriaan Basson and M & G Media Limited would
find themselves in @ more precarious situation should they face the | :
possibility of a criminal prosecution or further civil action flowing from i n;
their possession and subsequent publication of portions of the classified % |
SIU report. | am of the view that they will not succeed with any defence
claiming legitimate possession or valid disclosure of the report. The

right to know” and the sister argument ‘to let the public know” wii

“ appear anaemic against the fapesiry of facts surrounding the publication '.§

of the Bosasa / DCS saga.
The following factors will inhibit any defence:

COMADENTIAL .
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> I the newspaper reporter obtained his copy from Gillingham or
the same allorneys as was mentioned in the Eversheds letter,

the ‘Bosasa’ argument would also apply to tham,
> If someone else (besides Gillingham) prawded the M&G with o

copy it must be illegal because:

They only have an incomplete version of the report — ie. the
narrative version without the annexures’.

This in itself proves (1) that the unknown person who supplied them with
a copy did not have access to the complete report, or (2) only "leaked’ a
portion of the report with the purpose of keeping the rest 5 secret.

If the source had access to the complete report (and legally so) they
would not have hesitated to provide the M&G with a full report, Logic
dictates that the person would have supplied the M&G a complete set of

documents if it had been oblained legally.

The source in all likelihood made a clandestine copy of the “narrative
portion” of the report. If the person had possession of the full report and
ample time to copy the complete set of decuments, then he or she wouid

have done so.

The incomplete nature of the report as well as the secretive and
clandestine manner of disclosure will indicate that the reporter as well as ’J}
{

the newspaper that published the extracts must have been aware of the
fact that they have obfained an unauthorised copy.
They will struggle to convince a court that they did not have Knowledge /
of their dishonest possession and the possible dishonest motivation of r
the person that provided them with a copy of the report.

5

The illegal nature of the report finds flustration in the fact that it is was
only disclosed in part and s therefore incompletie.

CONFIDENTIAL
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Determining the Facts |

Every matter involving the disclosure of restricted, confidential or secret
information will involve a determination of the facts. Every case has its
own unigue ‘basket of facts” that would determine the right(s) that
requires protection. The “fact driven’ approach was aiso endorsed in
cases such as Unitas Hospital and the Masetla matter. (Compare

paragraph [18])
In the Masetlha matter (supra) Sachs J made mention of issues such as

the “factual matrix” and the specific enquiry required when
sconstitutionally protecied interests interact with each other” as well as

the “intensity of their engagement”.

He specificaliy referred to the Shebalala matter and said: “...the names
of informers In criminal matters should not be revealed at any stage
even if such non-disclosure were o some extent to limit the capacity of
the accused to meke his or her defence.” (Compare judgment

paragraphs [161] and [162])

The position of the Mail & Guardian

The executive summary of the SIU report states that the SiU's
“intervention” was guthorised by & presidential proclamation R44 of 2007
gazetted on 28 November 2007. The SiU only commenced with their
investigation into the contracts awarded to Bosasa and ifs affifiates,
shortly after the publication of the proclamation. The SIU was not the
first entity that displayed an interest in the activities of Bosasa. The
media would appear fo have reported on this maiter as early as 2006,

The SIU report states the following:
“in 2006 various allegations surfaced in the media relating to the alleged

iregular awarding of contracts by the Depariment of Correctional
Services (DCS) fo Bosasa Operations (Pty) Lid (Bosasa) and its

affiliated companies.”
It cah be assumed that the reference to *media” was meant to imply the y

Mail & Guardian Newspaper as well as its reporter Adriasn Basson; | ¢/ ;
i ; ir e Y A
conducted a five minute search of the internet and uncovered fe/ #

following information: : b £98
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“The Mail & Guardian” reported in late 2007 on the SiU's investigation
into tender rigging in the department, which includes massive tenders

awarded o the Bosasa group.”

In the May 2010 report with the title The Story Behind “Kuchen
confidential” the reporter boasts that:

“The M&G was also continuously threatened with legal action by
Bosasa’s lawyers. Bosasa never pursued criminal charges against the
M&G and me, but in July they issued summons against us, claiming
damages of R500 000 in the South Gauteng High Court for alleged

defamation.”

.The reporter adds the foliowing rider to the “defamation™ twist:

“The M&G Is defending the case and we are satisfied that we have

more than enough proof to justlfy lebelling the relationship
- between the partles as ‘corrupt’.’

Legitimising Unconstitutionally Obtained Evidence

The Constitutional Perspective

Courts' would riormally look favourably upon a claim of 8 litigant if the
request fo gain access to documents or other information can
‘reasonable be required to assert or protect 2. threatened right or to
advance a cause of action”. (Compare Independent Newspapers (Pry)
Ltd v Minister for Intelligence Services: In Re Masebiia v President of the
Republic of South Africa and Another 2008 (5) SA 31 (CC) paragraph

[25))
The M&G will have to prove that they require the SIU report in order to
protect & threatened right. 1 am sceptical that they will succeed with this

argument
Related Legisiation |
é

Under PAIA -information officer of a public body may refuse access
records of a public body if “the prosecution of an alleged offénder A

o
(A)-2-
3,
g

@
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being_prevargd or about lo commence or pending and the (particular)
record could reasonably be expected fo (1) impede the prosecution, or
{2) result in a miscarriage of justice in thal prosecution”. (Compare

section 39(1{b)(ii) of the Act)
Using a Leaitimate Process to achieve an lileaitimate Pursose

Civil proceedings differ substantially from criminal proceedings. In civil
proceedings, a litigant is obliged to disclose his case. He or she is also
obliged to discover all documents, including those which might damage
his own case, or which might directiy or indirectiv enable his adversary
to advance his case. Obtaining tainted or Hlegitimate documents or other
records may conceivably advarnce the case of a party t0 a civil suit and
may therefore become a desirable objective; The traditional or “Pre.
Constitutional® approach taken by our courts was that relevant evidence
was admissible and that a court was not concerned with how it was
obtained. With the advent of the Constitutional era things changed. Civil
courts no fonger follow a mechanical approach fo illegally obtained
evidence. The Fedics and Protea Technology malters to be discussed
below will illustrate the new and more balancad approach taken by civil

couris.

Fedics Group (Piy) Ltd and another v Matus and others; Fedics
Group (Pty) Ltd and another v Mugphy and others [1997] 4 ALL SA
14 (C) considered the civil approach to evidence obiained in violation of
a civil litigant's constitutional rights. The facts of the matter are not
important fo this discussion except to say that the tainted documents
farming the subject matter of the dispuie was obtained by way of an

i?legai search.

The court first gave consideration to the “traditional approach” and
thereafter made the following remarks in paragraph [82] of thé judgment:

Without trylng to formulate principles of general validity or rules of
general application, the implications of these differences between
criminal and civil proceedings in the present .context are, in my view, J
wofold. On one hand, the litigant who seeks 10 introduce evidence

which was obtained through a deliberate violation of c@ns*timffigj[ rights N
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will have to explain why he could not achigve justice by following the
ardinary procedure ~ including the Anton Pillar procedure - avajlable to
him. On the other hand, the Court will, in the exercise of its discretion,
have regard 1o the type of evidence which was in fact obtained. Is if the
type of evidence which could never be lawfully obtained and / or
introduced without the opponent's co-operation, such as privileged

communications, or the recording of a tapped telephone conversation —
or is it the type of evidence involved in this case, namely documents and

information which the litigant would or should eventually have obtained
through lawful means? In the latter case, the Court should, | think, be
more inclined to exercise its discretion in favour of the litigant who seeks
to introduce the evidence than it would be in the case of the former.”

in addition to the desired approach to be taken by civil courts in respect
of unconstitutionally obtained evidence the court made the valid remark
that it was (a} not asked to suthofise an infringement, or (b) to condone
a constitutional infringement, but that it was asked to {C) ignore the
constitutional infringement for the purposes of this litigation, [Compare

paragraph [86] of the judgment]

The admissibility of evidence obtained in breach of a right was also
taken under scrutiny in the matter of Protea Technology Limited and
another v Wainer and others [1997] 3 ALL SA 594 (W). The iearned
; judge made the comment that the common law was for many years
inflexible in its refusal to gxclude evidence illegally obtained. The count
referred to the erstwhile reliance on the philosophy that the end justifies
the means. The almost fatalistic approach would seem to have been that
unlawful conduct would expose the perpetrator to a possible criminal
prosecution and that the criminal sanction could be made more severe
by an action for damages. If the threat of prosecution and the possibility
of paying damages were insufficient discouragement to those that hag
the intention to break the law, then the atfitude of the courts would be

“so be it". Views like these are today outdated.
The learned judge referred fo the modern approach as required by e~
Congtitutional era: ~

s CONFIDENTIAL
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“if the common law is at odds with the Constitution the courts must, if
that can realistically be done, develop the common law in such & manner
as to promote the spirit, purport and objects of the Bill of Rights. Such
development requires the test of admissibility to be formulated
differently. any evidence which depends upon the breach of a
tundamental constitutional right can only be admitted if the admission of
the evidence is justifiable by the standards laid down in section 36(1),
Thus if a person proves, whether in civil or criminal proceedings that a
right identified in Chapter 2 of the Constitution has been infringed, the
onus lies upon the party who seeks the benefit in any way from that
infringement to satisfy the court that the common law (or statute as the
case may be) provides a limitation of the nature referred to in section
36(1). Prime facie, the compiainant has the right fo have it excluded. In
order to decide whether it should be regarded as partially or wholly
overridden, each case will have to be considered on its own facts and
discretion exercised with judicial regard to the substance of section
36(1). Thus, for example, that the breach of rights occurred in
conjunction with & breach of the criminal law is not itself decisive ...
Section 36(1) of the Constitution seeks to ensure that the wider vision is
maintained. Uncovering the truth and exposing the ungodly are not
thereby relegated to unimportance. They are, as they ever have been,
weights in the scales of justice.” (Compare p. 810~ 611 of the judgment)

in the matter of Protea Technology (supra) the court pointed out that
both patties to the litigation were accused by the other of dishonesty and
improper motives and that the process of balancing interests can seldom
be mathematically quantified. The court decided to admit the
unconstitutionally obtained evidence as it would be quite wrong to allow
one party ‘o damage and malign the other while depriving the other of
relevant material at its disposal to disprove such allegations. (Compare

judgment p. 612}

The matter at hand can on a factual level be distinguished from both the
Fedics and Protea Technology mafters referred to above. The
particular and distinguishing features of the Bosasa Operations (P;yf
Ltd / Basson and M&G Media Limited South Gauteng Court (ase

- - 1 &

i

Y
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Mo: OB/2P700 (hereinafter only referred fo as the Bosasa / Mail &
Guardian matter), can be summarised ag follows:

CONFIDENTIAL i z _,

(1) The Mall & Guardian served a subpoena duces tecum on the head of
the SIU in an attempt to obtain & cony of & confidential report prepared

by the Special Investigative Unit in pursuance to a presidential

prociaration.
(2) The report clearly states that the contents thereof are: (j) strictly
confidential, (ii) that it may not be disclosed, in whole or in part to any

person or authority other than a very limited number of individuals, and
(ii) that failure to adhere to the confidentiality clause of the report will

result in prosecution.
The Leval Positi

Documents supplied in confidence

Confidential information must be distinguished from documerits that
were supplied “in confidence'. The former classification relates o a
certain status awarded to certain records and is discussed in the
Masetlha case (supra). (Compare paragraphs {29], [30] and [32] of the

Constitufional Court judgement)

Enforcing the “Richt to know"

in the Masetlha case (supra) the Constitutional Court desciibed the
*rights® of a newspaper as "the right to knaw and to let the public know
and nothing more’. (Compare paragraph [28])

The “right to know” aiso requires & balanced approach and the possible
prejudice to any fulure criminal prosecution must also be determined.

Proteciing Confidential or Secret Information

The desired approach to be taken In respect of information that fal
within the category of “secret” or protected or resiricted was considered
in the Constitutional Court case Independent Newspapers (Piy) |t v,
Minister for intelfligence Services: In Re Masetiha v President of fh

Republic of South Africa and Another 2008 (5} SA 371 (CC), 7

. 4
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Protecting the integrity of the judicial grocess

Courts may be called upon to protect the integrity of the judicial process.
The following was stated in the Brummer matler (supra): “There is no
doubt in my mind that the integrity of the judicial process is an essential (
component of the rule of law and the integrity of the judicial process may {
be severely compromised if a record, which a parly to litigation intends
to use to prove his claim or disprove the other party's claim, was made

available to a third party before the trial is finalised. A disclosure might

créeate a huge risk of prejudice to the administration of justice.”

(Compare paragraph [48] of the judgment]
The early release of information forming part of @ police investigation %
(albeit for a valid reason) may be devastating to the final cutcome of the
criminal case. (Compare Maset/ha (supra) paragraph [33] for the "early /
release” response to a claim for disclosure). The principles laid down in
the “Shabalala” matter may result in information being restricted and the
“non-disciosure” may limit the rights of accused and/or others. (Compare
Masetiha (supra) paragraph [162] for competitive interests that may be
brought to bear on matters due to “context-sensitive jurisprudence that is

driven by justice rather than rules”.)

Disclosing the fruits of the criminal investigation

The nommal disclosure process of the contents of a police docket
excludes third parties like the news media. The Shabalala judgment is
not the only source of information or legal guideline that we have in
determining the use (or abuse) of information contained in a police
docket. Subsequent legislation like section 39 of the PAIA also refers fo
this topic. The mandatory protection of police dockets is of high
importance. Section 39 refers to some of the limitations aimed at the

protection of the administration of justice.

It must be understood that the body of law relating to the "protection of
the administration of justice” is a broad category that evoives from day

to day. Government is seized with the duly to protect society in general .
this includes the “right’ to ensure effective policing and to facilitate the.

investigation and prosecution of crime. This may also mciude e /
responsibility to ease the prosecution’s task of securing cos lons‘\ L g
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certain high priority crime areas. (Compare S v Mbatha, 8 v Prinsioo

7996 (2) SA 464 (CC) paragraph [16])

Conclusion

Summary of the Facts

(1) The manner in which the Mail & Guardian obtained a Copy of the SiU
report. [The Mail & Guardian never approached the Office of President /
SIU to vaiidly obtain a copy of the Si) report]

(2) The Mail & Guardian wants the "duces tecum” copy of the Sy report
to replace thelr lllegally obtained document. This approach is g clegr
indication and demonstration of their intended abuse of the coyrt

process.
(3) The subpoena duces tecurn amounts to nothing more than 3 fishing
expedition. Courts should not encourage this type of behaviour, Courts
must stive to promote faimess and avoid abuse. (Compare Unitas
Hospital v Van Wyk and Another 2006 (4) SA 436 (SCA)

(4) The mere fact that the Mail & Guardian decided yse a subpoena
duces fecum to oblain legitimate disclosure and possession of the Siy
report, do not detract from the fact that an investigation is ynder way
and that a prosecution may flow from such an investigation, would thus

in itself be a factor that requires consideration.

(5) The court will have to give recognition to the ‘confiicting public
fnterest’ principle. The well known decision of Key v Attormey Genera/
pointed out that tension exists in any democratic criminal justice System
and that this principie will inevitably require that conflicting _public
interests namely the "right to access of information® and the ggua!!g
important public interest in bringing criminals o book, be weighed up.
(Compare Key v Attorney-General, Cape Provincial Division and Another
1996 (4) SA 187(CC) at 195G-196B)

(8) The Constitutional Court has a duty to preventing conduyct that -
hinders or threatens to hinder the administration of justice. (Compare 8+ , |

Singo 2002 (4) SA 858 (CC) at paragraphs [41] and {42;,.ff, t{‘:

G
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gxpression of the desire to provide “appropriate relief™ 1o those in need
of assistance)

The heelth and wellbeing of the administration of justice is of paramount
importance to society. Court's may respond to an Overzealous request
for information by allowing it to be trimmed and proceed to supply the
applicant with a reduced record. (Compare CCIf Systems (supra)
paragraph [11] for an example of a voluntary decision teken by the

appiicant to water down the original request.)

(7) The ‘integrity of the judicial process” is of high importance. If
documents are made available before any criminal trial is finalised, the
disciosure itself may create a huge risk of treiudice to the administration
of justice. Courts will interpret the Act with faimess to ail, (Compare
Brummer {supra) paragraphs [46] and [47])

() | am of the view that there are various levels of argument that could
be advanced in support of the view that the subpoena amounts to an

abuse of the process of court.

Adv. M. C. De Kock
(SCCU) Pretoria
28 October 2011
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Specialised Commercial

Crime Unit v
; asecting Authorify of South Ao
; Igunya Hkesle Labstsbarsbis botronisi Ahiks
S . bis Notionale Yorvolgingsgssng ven Suid-Alriko
TO: ADV M MOKGATLHE
PREYORIA ACTING REGIONAL HEAD: SCCU
Tek +27 124010420 . FROM; ADV M DE KOCK
Fax: +27 12 322 9204 ;
DATE: 26 NOVEMBER 2012
3 Visagie Strest
Fretofe  SUBJECT: PROGRESS REPORT ON THE BOSASA INVESTIGATION
PiBag X207 | o s -
Pretoria j -
ek | Backaround

South AR The SAPS investigation commenced during February 2010. The full background to
| the SAPS investigation is set out in a 75 page report prepared by the Special
Investigation Unit and sttached hereto as Annexure A. The SIU mvestigation
resulted from various sliegations that surfaced in the media relating to the irregular
awarding of conirzcts by the Department of Correctional Services (DCS) to
Bosasa Operations (Pty) Ltd (Bosasa). In conglusion the SiU found that an
imegularfimproper and corrupt reiationship existed between Bosasa (or members
of the Bosasa Group of Companies) and two DCS officials, naniely the former
Commissioner of Comrectional Services, Mr. L. Mti and the DCS Chief Financial
Officer, Mr. P. Gilfingham. The SIU pointed out that they did not conduct s
comprehensive finencial investigation into the benefits allegediy received by
Commissioner Mii because of various kmitations experienced during their
invesfigation, The SiU was of the vievs that the entire procurement process in
respect of the four (4) tenders in question was undemmined to the extent that
g Bosasa end ifs affiliates were unduly and unfairly advantaged ss aggm? their
competitors for and in respect of the various tenders. ;

e Al )
Summary of the Avaliable Evidence @ ”g Y
P

The SAPS investigation clearly indicates criminal behaviour on the part of Patrids
, | Gllinghani, W.D. Mansei, R. Hoeksma and others. The benefits receives_u)
Gilingham includes the vehicles menitioned in the SIU report, cash and chequgX

Jusiice In our sociely, s¢ that people can live in freedom and securit
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deposits, foreign travel and the property referred to as Erf 108 Midsiream Eg“&m
The investigation in respect of the benefits received by Commissioner Mti e sl
* underway. The current SAPS investigation relates to three (3) previously unknown

- bank accounts of Mti.
?
Section 205 subpoenas issued in respect of Mr, and Mrs. Taverner
- Two witnesses s Mr. and Mrs, Taverner-have recently been subpoenaed to appear
in court and testify about payments in the amount of R550 000 made (o an entity
| called Stylus Matal Design Studio. Prior to the scheduled court appearance on 20
| November 2012, Brian Biebuyck of the firm Eversheds, called on Advocate Mrwebi
(Ehe SCCU Special Director) to withdraw the subpoenas issued by the court. Mr,
J Biebuyck, described the court process as efforts to harass his clients and the
employment of strong arm {actics, He described the section 205 process as
infimidation and badgering constituting an abuse of process. We informed the
| Special Director that the Eversheds letter amounted to an iregular attempt to
a review the issulng of the subpoenas, avoid the required court appearance by the
[ wilnesses and mislead the NPA &s to the true facts concerning the legal procass.
. The Speciat Director informed Brian Blebuyck that the application to the magisirate
| for the issuance of the subpoena was well considered and that the activities
related to a fawful investigative process. He declined to withdraw the subpoenas
stating that such behaviour would amount to an unlawful review of the decision of

| the issuing magistrate.

M. and Mrs. Taverner duly appeared in court on the 16th of November 2012 and
| the matter was posiponed until the 14th of February 2013. The date was 8o
arranged at the request of Advocate Theron appearing on behalf of the

examinees.

Maiters under Investigation and way forward
The investigatior: of the matter is not yet completed and a charge sheet has not
been drafted. Almost 200 stalements have been oblained since the start of the
investigation. We are still of the view that the investigation will take another six (6

- months fo complefe. Advocale van Rensburg and myself are in ;eg?gr con _. . #

with the investigators.
| &

| Anticipated Date of Enrolment
it is difficult fo speculate on the anticipated date of enrolment but it would definiiely |

be impossibie to enrel the matier prior to the 14th of February 2013,

[
.é Guided by the Constitution, we In the National Prosecuting Autherity
Frt ensure justice for the viciims of crime by presecubting withaut fear
+ favour or prejudice 2nd by working with eur pariners and the-public o
! solve and prevent crims
Page2ofa
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: ] Other issues
: | I am not yet in a position to specify the proposed charges against the suspects.

| The investigation is still in progress and | cannot give & summary of the nature and
i'_ quality of the current and still to be cbtained evidence éxcept to say that we do not
| anticipate It to be chalienged on any known grounds. No legal issues andfor
| challenges other than the court proceedings mentioned above has been brought to
| our gttention. We wil_have more. clarity on the issuing of the section 205

| subpoenas on the 14th of February 2013.
|

Hoping you find.the above in order.

! Regards

(]

i

§ MC DE KOCK

| DEPUTY DIRECTOR OF PUBLIC OF PROSECUTION
| SCCU PRETORIA

|

?

¥ Guided by the Constitution, we in the National Prosecuting Autirority
% ensure justice for the victims of srime by prosecuting without fegr
favour or prejudice and by working with our partngts and the public (o

solve and prevent crime
Page 3 of 3
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S Crime Unit w
Tho ool Posecutiog Authry of St A
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70 ADV L MRWEBI
PRETORIA SPECIAL DIRECTOR OF PUBLIC PROSECUTIONS

i
Tel: 427124010420  FROM: ADV MC DE KOCK / ADV AGJ VAN RENSBURG
Fax: +27 123229204 ’

;
¢ DATE: 30 APRIL 2
228 Visagie Strest L2013
Prstoria _
SUBJECT: PROGRESS REPORT ON THE BOSASA INVESTIGATION
PfBag X297 R R it i o
Pretoria T e e
s 1.1 Introduction
Sauth Africa } -
. 1 In response to the‘request for more information and a detailed repoit in
WWW.Npa.gov.za respect of the progress with the investigation of Pretoria Central CAS

1556 / 2 / 2010 | wish to report as follows:

S,
" i1.2 The prosecution of Patrick O'Connell Gillinaham

¥ I 'am busy working on a draft charge sheet in respect of Patrick
O’Connell Gillingham. The proposed charges against him invoive
corruption, money laundering and fraud. i is alleged that POC
Gillingham received corrupt benefits in the amount of approximately
"/ R3.6 million. These benefits consisted of both movable and immovable

C .

highlighted dates and events. (Compare Annexure A} Durin;. ; period
2004, 2005, 2006 and 2007 Pairick Gillingham' %i\red t Ezam of
s

N 4

- benefits at very regular intervals, L
@

Justice 'in our society, so that people can live inrfteedom and security
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»  The investigation against Gillingham has hot_yet been fena%?

and we still await the forensic audit report. The finai sum of the
evidence may be more damning than the picture that has emerged
thus far.

I am of the opinion that it will be possible to enrol the matter during

the second half of 2013 as indicated before. X

@: -3 The Prosecution of the BOSASA Group of Companies

1.3.1 It is anticipated that the evidence of the cormupt relationship
between Patrick O'Connell Gillingham and various individuals within the
BOSASA Group of Companies namely, W.D. Manseil, Angeio Agrizzi,
Carlos Bonifacio, Andries van Tonder, Frans Hendrik Steyn Vorster and @
others, w:ll be sufficient to prosecute the said individuals for inter aiia
money laundering and corruption. If can thus be confirmed that the
above individuals m Jgﬂx_ be liable for prosecution and that their G_D
invoivement will be specified in more detail in the Second draft charge

sheet to be produced once the Gillingham charge sheet has been

finalised.

1.3.2 Should the evidence mentioned above bs of a sufficient nature to
E ol s — .

implicate the BOSASA Group of Companies, more specificaily

BOSASA Operations or some of the lesser entities fike Sondolo IT or

Phezulu Fencing, the charge sheet would be drafted in a way that

would implicate as many of these entities it is possible to prosecute.

1.4 The Prosecution of Lind rris M

1.4.1 Linda Morris Mti received benefits in the amount of approximately

R T
R88 000.00 from the BOSASA Group of Companies. He also bore the
responsibilities and duties described in the Pravention _MCmeatmg

of Carrupt Activities Act no. 12 of 2004 mere specﬁﬂcaﬁy thma

described in section 34 of the said Act. (? ?

Gulided by the Conslifution, we in the National Prosecutmg Auth !",

ansure justice for the vicﬂims of crime by piosecuting without fée'r

favour or prejudice and by working with our pas’%nsrs and 1he public fo
solve apnd prevant crime -
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1.4.2 it is difiicult to speculate but should the Ppolice mv&stlgatlon pomt
to & corrupt relationship and the criminal anvolvement of Mti in the four
(4) tenders mentioned in the Glilingham charge sheet (at present in x

draft format), he wiil also be prosecuted. 7

1.4.3 it must be pointed out that regligence is sufficient to prosecute a

person f for offences under the Prevention of Organised Crime Act, 121
_—-—.—-—’_‘-_—'—-—n..

of 1998 Should the sum of the evidence gathered during the

investigation be of a sufficient nature to enable a Rackefeen ng j{ll|

prosecution, it would :heoretsca!y be possibie ssbe to prosscute Linda Mti,
under section 2( 1)(e) {for(g) of the said Act.

1.5 Enrolment Date

It is anticipated that the prosecution of Patnck Gnlungham wiii
commence during the second half of 2013 Dependmg on
developments it would theoretscally be possible to enro!l the case
against BOSASA cr the individuals mentioned in pParagraph 1.3.1 above
within six (6) months from this date. it is very difficuit to give an
o
accurate estimate on future events but | foresee the prosecution of both
BOSASA and Mt within the next sighteen (18) months. The target
dates for the second and third group of prosecutions should thus be @

July 2014 and December 2014,

Hoping you find the above in order.

Regards i

xS

MC DE KOCK
DEPUTY DIRECTOR OF PUBLIC OF PROSECUTIO

SCCU PRETORI(A

Guided by the Constituiion, we in the National Prosecut:ng Authaority
ensure justice jor the victims of erime by proszcuiing without fear
favour or prejudice and by working willh our pariners ang the public to
solve and preven! crime
Page 3of 3




