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SEQ 33/2020-001

IN THE JUDICIAL COMMISSION OF ENQUIRY INTO ALLEGATIONS OF STATE
CAPITAL, CORRUPTION AND FRAUD IN THE PUBLIC SECTOR INCLUDING
ORGANS OF STATE, HELD AT JOHANNESBURG

IN RE: APPLICATION OF GEORGE BALOYI (“THE APPLICANT"), FOR
THE CONDONATION OF THE LATE FILING OF THE APPLICATION
TO CROSS-EXAMINE WITNESSES OF THE COMMISSION N
TERMS OF RULE 11.2 AND THE GRANTING OF LEAVE TO
CROSS- EXAMINE WITNESSES OF THE COMMISSION IN TERMS
OF RULE 3.3.6.3 OF THE RULES GOVERNING PROCEEDINGS OF
THE JUDICIAL COMMISSION OF INQUIRY INTO ALLEGATIONS
OF STATE CAPTURE, CORRUPTION AND FRAUD IN THE PUBLIC
SECTOR INCLUDING ORGANS OF STATE (“THE RULES OF THE
COMMISSION”)

NOTICE OF MOTION

KINDLY TAKE NOTICE THAT that the abovementioned Applicant intends making

an application in the following terms:

1.  The late filing of the application to cross-examine ROBERT McBRIDE,
HUMBULANI INNOCENT KHUBA and MATTHEWS SESOKO be and is

hereby condoned:
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2. The Applicant be granted leave to cross-examine ROBERT McBRIDE,
HUMBULANI INNOCENT KHUBA and MATTHEWS SESOKO.

3.  Further and/or alternative relief.

KINDLY TAKE FURTHER NOTICE THAT the affidavit of GEORGE BALQYI

attached hereto will be used in support of this application.

DATED at Pretoria on the 22 day of SEPTEMBER 2020

STATE ATTORNEY PRETORIA
ATTORNEYS FOR G BALOYI

316 SALU Building,

Francis Baard and Thabo Sehume Street,
Pretoria

Tel: +27 (12) 309 1564 (Direct Line) or
Tel: +27 (12) 309 1566 (Secretary Line)
Fax +27 (12) 309 1649/50

Email: LKopman@justice.gov.za
Ref: 5857/2019/Z16/mp

TO:

MS KB SHABALALA

ACTING SECRETARY

JUDICIAL COMMISSION OF INQUIRY INTO ALLEGATIONS OF STATE
CAPTURE, CORRUPTION AND FRAUD IN THE PUBLIC SECTOR INCLUDING
ORGANS OF STATE

2™ Floor, Hiliside House

17 Empire Road,

Parktown

JOHANNESBURG

2193

Tel: +27 (10) 214 0651

2| Page
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JUDICIAL COMMISSION OF INQUIRY INTO ALLEGATIONS OF STATE
CAPTURE, CORRUPTION AND FRAUD IN THE PUBLIC SECTOR INCLUDING
ORGANS OF STATE

IN RE: APPLICATION OF GEORGE BALOYI (“THE APPLICANT”), FOR THE
CONDONATION OF THE LATE FILING OF THE APPLICATION TO
CROSS-EXAMINE WITNESSES OF THE COMMISSION IN TERMS
OF RULE 11.2 AND THE GRANTING OF LEAVE TO CROSS-
EXAMINE WITNESSES OF THE COMMISSION IN TERMS OF RULE
3.3.6.3 OF THE RULES GOVERNING PROCEEDINGS OF THE
JUDICIAL COMMISSION OF INQUIRY INTO ALLEGATIONS OF
STATE CAPTURE, CORRUPTION AND FRAUD IN THE PUBLIC
SECTOR INCLUDING ORGANS OF STATE (“THE RULES OF THE
COMMISSION")

FOUNDING AFFIDAVIT
IN SUPPORT OF APPLICATION FOR CONDONATION AND THE CROSS-
EXAMINATION OF McBRIDE, KHUBA AND SESOKO

|, the undersigned,
GEORGE BALOYI
do hereby declare under oath and state that: -

1. | am an adult male advocate employed at the National Prosecuting Authority

(“NPA" as Deputy Director Public Prosecutions and attached to the office of

NCG A
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the Director of Public Prosecutions, Gauteng Division, Pretoria, situated at no.

28 Church Square, Pretoria.

2 The facts contained in this affidavit are within my personal knowledge, save
where otherwise stated, or where the contrary appears from the context, and

are to the best of my knowledge and belief both true and correct.

3. Where | rely on facts and/or statements made by third parties, | do so based
on the belief that same is true and correct and | annex to this affidavit the
explanatory affidavits of Luyanda Kopman {“Kopman”) and Marco Voller
(“Voller”), respectively marked as annexures “GB1” and “GB2"”, and other

annexures.

4, Where | make legal submissions, | do so on the advice of my legal

representatives, which advice | accept.

5. The Chairperson is requested to read the contents of all the annexures

referred to herein as if specifically incorporated into this affidavit.

PURPOSE OF THE APPLICATION

6. The purpose of this application is to seek the relief as more fully set out in the

Notice of Motion to which this affidavit is attached.

7. | am advised, and verily believe, that condonation is not there for the mere
taking. A litigant should make out a case setting out full reasons as to why

condonation should be granted.

WS 6B
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| received the Rule 3.3 noticeonthe ___ and | gave it to Valler on

When the issues and matters which form the subject matter of this
Commission, occurred, | was acting within the course and scope of my
employment with the NPA. It is on that basis that | requested legal assistance
at the expense of the NPA. | was advised that it is prudent that all the
implicated NPA officiais with certain exceptions, should be represented by the
same legal team. The interrelatedness of some of the issues and matters

affects most of the implicated NPA officials, if not all.

CONDONATION

10.

11.

| have filed a substantive affidavit, clearly setting out and addressing the
allegations imputed to me, on which reliance is sought to be placed, to
demonstrate that | am one of those captured NPA officials who did not
properly, lawfully and professionally carry out my statutory duties and
obligations. For the purpose of this application, | respectfully request the
Chairperson to read the contents of my main affidavit, as if specifically

incorporated herein.

In my main affidavit, | fully demonstrate that in carrying out my statutory duties
and obligations, | do so fearlessly, without fear, favour or prejudice, having

considered all the facts placed before me.

In terms of Rule 11.2 of the Rules, the Commission may condone non-
compliance with or extend, any time frame provided for in the Rules on good

cause shown or when in the interest of the work of the Commission.

Us op
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12. Below | address the relevant principles relating to condonation applications. |
am advised that the reasons and grounds advanced in this regard should not

be considered separately, but together with the objective facts.

IN THE INTEREST OF THE WORK OF THE COMMISSION

13. | am advised that it is in the interest of the work of the Commission that the
truth be revealed, as the Chairperson has repeatedly stated during the
hearings. | respectfully submit that it will be a miscarriage of justice that
persons such as myself, who are incomectly brushed with the same
generalised brush of state capture on the basis of generalised hearsay, which
is not supported by any credible, objective or independent evidence and/or
documents, not be granted an opportunity to correct the miscarriage or even
risk adverse finding being made by the Commission, in the absence of

statements to gainsay the allegations levelled against me.

14. The allegation of the so-called core group of advocates who are at the
forefront of enabling capture of the criminal justice cluster, is a serious
allegation that ought to be made backed by concrete evidence, and not some
smear campaign against individuals. It is, in fact, libellous and ought not to
have received audience, lest it brings the important task of this Commission

into disrepute.

U gh
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IMPORTANCE OF MY EVIDENCE
15. It is in the interest of the Commission, myself and the public at large, that |

should place my version befare the Commission. Such will enable the
Chairperson, after hearing all the necessary and relevant evidence, to make
proper, well-informed findings and recommendations for remedial actions, if
any. It is my considered view that, were | not permitted to put my version
before the Commission, then the Chairperson will make findings based only

on the versions of persons who are implicating me in alleged wrongdoing.

16. The purpose of this application is exactly aimed at putting my version before
the Commission and contradicting the unsubstantiated allegations levelled

against me.
PREJUDICE

17. The granting of the relief prayed for in the Notice of Motion to which this
affidavit is attached, will not, in any way, prejudice the workings of the
Commission, or McBride who implicates me of alleged wrong-doing. To the
contrary, in the event that | am not afforded the opportunity to cross-examine
McBride, | will be severely prejudiced, which may result in adverse findings

being made against me by the Chairperson.

UL 48
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GOOD CAUSE
18. In establishing good cause for the granting of the relief prayed for in the Notice

of Motion, I refer to the contents of the explanatory affidavits of Kopman and

Voller, attached hereto, respectively marked as annexures “GB1” and “GB2".

19. The contents of annexures “GB1” and “GB2" fully set out the process that
unfolded since | received the Notice in terms of Rule 3.3, the internal
processes that ensued in the NPA regarding instructions to the State Attorney,
the appointment of the State Attorney, the internal processes that ensued in
the State Attorney, which lead to the appointment of Counsel, the various
consultations that took place and the reasons why the application for cross-

examination of McBride and the condonation is only launched at this stage.
CONCLUSION

20. Having read the contents of this affidavit together with the annexures thereto,
it is my respectful submission that a case is made out for the relief prayed for
in the Notice of Motion to which this affidavit is attached.

m M

G BALOYI

| hereby certify that the deponent declares that the deponent knows and understands
the contents of this affidavit and that it is to the best of the deponent's knowledge both
true and correct. This affidavit was signed and sworn to before me at
SANTION  on this ) day of SEPTEMBER 2020 and the Regulations

We
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contained in Government Notice R1258 of 21 July 1972, as amended, have been

complied with.

-------------------------

Advocale of the High Court
of South Alfrica
1A Protea Place Sandown
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JUDICIAL. COMMISSION OF INQUIRY INTO ALLEGATIONS OF STATE
CAPTURE, CORRUPTION AND FRAUD IN THE PUBLIC SECTOR INCLUDING
ORGANS OF STATE

IN RE: APPLICATION OF GEORGE BALOYI (“THE APPLICANT”), FOR
THE CONDONATION OF THE LATE FILING OF THE APPLICATION
TO CROSS-EXAMINE WITNESSES OF THE COMMISSION IN
TERMS OF RULE 11.2 AND THE GRANTING OF LEAVE TO
CROSS- EXAMINE WITNESSES OF THE COMMISSION IN TERMS
OF RULE 3.3.6.3 OF THE RULES GOVERNING PROCEEDINGS OF
THE JUDICIAL COMMISSION OF INQUIRY INTO ALLEGATIONS
OF STATE CAPTURE, CORRUPTION AND FRAUD IN THE PUBLIC
SECTOR INCLUDING ORGANS OF STATE (“THE RULES OF THE
COMMISSION”)

EXPLANATORY AFFIDAVIT

I, the undersigned,

LUYANDA KOPMAN

do hereby declare under oath and state that: -

1. | am an adult male duly admitted Attorney, employed as such at the State

Attorney, Pretoria, 316 Thabo Sehume Street, SALU Building, Pretoria.
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2. The facts herein contained in this affidavit are within my personal knowledge
and unless stated to the contrary or is evident from the context, are to the

best of my knowledge and belief both true and correct.

3. I have read the founding affidavit deposed to by GEORGE BALOY!| together
with annexures and confirm the correctness and veracity of the contents

thereof insofar as same relates to me.
PURPOSE OF THIS EXPLANATORY AFFIDAVIT

4, The purpose of deposing to and delivering this affidavit is to demonstrate just
cause for the late filing of George Baloyi's affidavit and why the condonation

application is launched at this stage.

5. The Pretoria State Attorney received a letter of instruction on the 01 October
2019. After receipt of the letter of instruction, administrative processes were
followed and office files were open on the 02 October 2019. The office file

was allocated to me on 21 Qctober 2019.

6. Adv Mathibedi SC ("Mathibedi"), Adv K Tsatsawane SC (“Tsatsawane”), Adv
K Ramaimela (“Ramaimela”) and Adv Z F Madlanga (“Madlanga”) were
briefed on 24" of October 2019. Tstatsawane and Madlanga were to
specifically deal with the evidence of members of Independent Police
Investigative Directorate (“IPID"), whilst Mathibedi and Ramaimela were to
deal with the evidence of Gen Johan Booysen (“Booysen”), Trevor White

("White") and P du Plooy (“Du Plooy”).

/777
AK
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The files were delivered to Counsel on the 24 October 2019. Counsel was
given an opportunity to peruse the files prior to a consultation with the
implicated officials. A consultation was held on the 6™ of November 2019
during which consultation | was present. An agreement was conciuded that
the implicated officials will draft responses to the allegations levelled against

them, to be submitted during the middle of February 2020.

The only implicated officials that submitted their responses are Adv G Baloyi
("Baloyi”), Adv M Mokgathle (“Mokgathle”), Adv A Mosing (“Mosing™) and
Adv M Mashuga ("Mashuga”).

The draft responses were forwarded to Counsel for consideration with the

view to settling the necessary affidavits.

| am advised by Mathibedi that numerous telephone calls were made
between himself and Adv P Prelorius SC (“Pretorius”) to the evidence
leader, with the view to setting a meeting for the purpose of discussing the
strategy and the way forward regarding the delivery of the affidavits of the

implicated officials.

A meeting was held with the evidence leaders on the 22™ of January 2020.

During the meeting, the following were inter alia discussed:

11.1.  Mathibedi enquired about the missing second supplementary

affidavit of Booysen {annexure “ZF”);

/M
LK
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Adv September, who was leading the evidence of Booysen indicated
that the document is not yet available to impiicated persons because
the evidence in that affidavit has not yet been led and therefore not
yet made public. Pretorius stated that as soon as it implicates any

NPA official, they will furnish us with a copy of the affidavit.

The issue of when the notices were served and on whom, was also
discussed, as some of the implicated officials indicated that they did

not receive their required notices.

Mathibedi enquired whether there will be any other witnesses that
will implicate NPA officials, as the NPA's view was that a
consolidated condonation application should be used for all the

implicated officials.

The evidence leaders requested that the instructing attorney should send

them a letter, indicating which implicated advocates the State Attorney was

given instruction to represent. Such will enable the evidence leaders to

liaise and communicate with the State Attorney regarding matters and/or

issues that affects the advocates who are represented by the State Attorney.

| was requested by Mathibedi to write a letter to the evidence leaders

addressing some of the matters that were dealt with during the aforesaid

meeting. | enclose a copy of the letter marked as annexure “LK1".

On various occasions, | wrote letters to Marco Voller (“Voller”) as Mathibedi

wanted to know as to what is happening to the other implicated NPA

7.7

kK



15.

16.

17.

SEQ 33/2020-014

Page 5

officials, as they have not yet submitted their responses. | attach hereto
copies of such letters, marked as annexures “LK2.1" to “LK2.2”

respectively,

Such was due to the instruction of client that a combined condonation
application should be launched. | am advised that Counsel intended to
consult with the implicated NPA officials who submitted their responses
towards the end of March 2020. The intended consultation did not take
place as a result of the announcement by the President of the National
Lockdown due to Covid 19, which commenced on the 27" of March 2020.
During Level § of the National Lockdown, consultations could not take place
and it was also practically impassible to hold any consultations by means of
an alternative method. There was severe restriction of mavement which,
inter alia, prohibited movement between municipal areas. Myself, the legal

team and the implicated NPA officials reside in different municipal areas.

A consultation was held with Mosing by the legal team on the 28" of May
2020. The purpose of this consultation was to address a letter from the
evidence leaders dated the 22™ of May 2020. Mosing presented the legal
team with 19 arch lever files which Counsel had to peruse, in order to
identify matters to be addressed in Mosing's affidavit. A perusal and

analysis of the 21 files took up a considerable time.

Whilst considering the 18 files provided by Mosing, | provided the legal team
with a ietter in terms of which certain information and/or documentation was

required from Mosing.

/7 /7
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| am advised that towards the end of May 2020, the legal team perused the
papers with the view to settle the affidavits of Mosing, Baloyi, Mashuge and

Mokgathle.

The legal team, at the same time, had to attend to other matters from which

they could not extricate themselves.

On the 12" of June 2020, | received an e-mail from Voller, attaching an
application drafted by Adv J P Pretorius (“Torie”} to cross-examine a witness
at the Commission. In the same e-mail, Voller instructed me to extend the
mandate of Counsel to include Adv Andrew Chauke (“Chauke”) as one of the
implicated officials that they must represent. | forwarded the e-mail with the

attachment to Counsel.

On the 9™ of July 2020, | received an e-mail from the evidence leaders,
indicating that Torie was granted permission to cross-examine McBride and
Khuba, and the hearing would take place on Wednesday, the 28" of July
2020. | provided Counsel with this e-mail. A copy of this e-mail is attached

hereto, marked as annexure “LK3".

Initially, Tsatsawane was tasked, together with Madlanga, to deal with IPID
matters. It is only at that stage that Tsatsawane advised me that he is no
longer available to deal with this matter. In view of Tsatsawane's
unavailability, Mathibedi SC was instructed to deal with the matter involving
Torie, which would have been dealt with by Tsatsawane. It is because of

that, that the settiing of the affidavits of Baloyi and Mokgathle had to be

/Y -1
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shelved in the meantime, to enable the legal team to fully concentrate on the

matter of Torie.

On the 14" of July 2020, | received an e-mail from an official of the
Commission, attaching a notice of set down, dated the 13" of July 2020,
which reflected the hearing date as the 29™ of July 2020. A copy of the
notice of set down is attached hereto, marked as annexure “LK4”. The
notice of set down stated that Torie was granted leave to cross-examine

McBride and Booysen.

After receipt of this notice of set down, a consuitation was arranged for the
20" of July 2020 for Counsel to meet with Torie, in order to prepare for the
cross-examination. At the consultation | brought to the attention of Counsel
the discrepancy between the e-mail | received on the 8" of July 2020, where
Torie was granted leave to cross-examine McBride and Khuba, whereas, in
the notice of set down, he was granted leave to cross-examine McBride and
Booysen. Mathibedi phoned the evidence leader to inform him of the
discrepancy and determine whether he intended to cross-examine on the
evidence of Khuba. Hulley SC confirmed that indeed he would cross-

examine Torie on the evidence of Khuba.

Mathibedi SC informed Hulley SC that Torie had not applied to cross-
examine Khuba because he was served with Rule 3.3 notices indicating that
he was implicated by Booysen and McBride. As such, he had not perused
or considered the affidavit and evidence of Khuba that allegedly implicated

him. Mathibedi SC informed Hulley SC that the evidence of McBride is

M-’ MM
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intricately linked with that of Khuba and Sesoko, and therefore they will need
to be cross-examined. In order for Torie to cross-examine Khuba and
Sesoko, an application to cross-examine has to be prepared. The telephone
conversation that Mathibedi SC had with Hulley SC was confirmed in a letter
that | addressed to the evidence leaders. | attach hereto such letter, marked

as annexure “LK§”.

Counsel therefore had to leave the affidavits of Baloyi and Mokgathie in
abeyance, in order to draft Torie’s application to cross-examine Khuba and
Sesoko. In order to draft the application to cross-examine Khuba and
Sescko, a substantive application for postponement of the date of hearing

had to be drafted.

Due to the fact that Torie’s matter was already set down, it was decided that
Torie's matter should take preference over the drafting and settling of the

affidavits of Baloyi and Mokgathle, which Counsel had already commenced.

The consultation with Torie, which culminated in the postponement
application, commenced on the 20" of July 2020 and the application for
postponement was finalised on the 26" of July 2020. The affidavit was
deposed to on the 27" of July 2020 and the application was served on the

same day.

Having noted the nature, extent and load of the work involved in this regard,

a request was made to me for the briefing of legal team by appointing

N A
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another Counsel. Adv L Vilakazi (*Vilakazi") was briefed on the 31% of July

2020.

As more fully set out in Torie's postponement papers, Torie was requested
to specifically address the matters as set out in an e-mail dated the 26™ of
July 2020, from Hulley SC to the legal team, a copy of which is attached

hereto, marked as annexure “LKé6”.

Such matters were fully addressed in Torie's supplementary affidavit.
Naturally the result thercof was that, in addressing the aforesaid matters,

more time than anticipated was taken.

The preparations for the drafting and settling of the supplementary affidavit
commenced on the 1% of August 2020 and the papers were settled on the
16™ of August 2020, and deposed to on the 17™ of August 2020. It is critical
fo indicate that in between, some members of the legal team had

commitments from which they could not extricate themselves from.

Flowing from the fact that a detailed supplementary affidavit of Torie was
filed to address the unfounded allegations levelled against him, it became
apparent that the affidavits of Baloyi, Mokgathle, Mosing and Mashuge
should also address the unfounded allegations against them, in detail. It is
important to indicate that Counse! only received instructions to deal with the
matter of Chauke on the 12" of June 2020 and they have not yet

commenced with dealing with his affidavit,

)77
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Although Mashuge submitted his response in January 2020, similarly, | am
advised by Counsel that they have not commenced with dealing with his

affidavit.

The legal team had to carefully peruse the documents in order to identify
issues that effect them, even those which were not contained in the Ruie 3.3.

notices.

A consultation occurred between the legal team and Baloyi, whereat he was
advised of the strategy to be adopted in dealing with his matter. In view of
the extensive and voluminous amount of work, quite a considerable time is

required for fully identifying matters to be addressed in my affidavit.
Consultations were held with Baloyi on the following day:

37.1. 19 September 2020

37.2.

During these consultations, drafts of his affidavit was discussed with Baloyi

and his input was required.

On the 9" of September 2020, a meeting was held with Hulley, at which
stage Hulley indicated that the Commission was under pressure due to time
constraints to finalise the proceedings. He further indicated that, in order to
finalise the functions of the Commissions, there is that possibility that the

Commission may adopt an approach akin to motion proceedings and that if

K
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that happens, the Chairperson will determine the issues on the papers
submitted to the Commission. As such, whoever is implicated, is expected
to set out detailed information in the affidavit, even those not referred to in
the Rule 3.3. notices, as long as such information is germaine to the issues

to be decided by the Commission.

During that meeting, the legal team was provided with topics of matters that
Baloyi was requested to deal with. Such matters have been fully addressed

in Baloyi's main affidavit.

A further meeting was held on the 16" of September 2020, which meeting
lasted the whole day. The meeting was attended by the evidence leaders,
investigators, Baloyi, Mosing, Chauke and other NPA officials, who are not
represented by the State Aftorney, and Counsel for the implicated NPA

officials represented by the State Attorney.

During this meeting, questions and clarifications were sought from Baloyi
regarding cases in which he was involved, decisions that he took for either
prosecuting or refusing to prosecute matters that were referred to him, the
correction of his juniors' decisions to prosecute and his decision for the

charging of Adv N Jiba, the clarification of the phrase “bite the bullet”.

All such matters have been fully addressed in Baloyi's main affidavit. Time
frames were discussed and proposed for the delivery of various affidavits for

the implicated NPA officials.

With regard to Baloyi, the proposed delivery date is 21 September 2020.

K
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45, | am further advised by Mathibedi that he telephoned Hulley on the 19" of
September 2020, with a request that the condonation application of Baloyi
be delivered during the course of the week of the 21* of September 2020,

due to time constraints. Hulley agreed to the request.

48, From a perusal of the objective facts of this matter, it is clear that the late
launching of Baloyi's condonation application was not as a result of negligent
and/or intentional conduct on the part of both Baloyi and his legal
representatives. Such was as a result of the circumstances fully set out

above, for which no-one can be blamed.

M
LUYANDA KOPMAN

| hereby certify that the deponent declares that the deponent knows and understands
the contents of this affidavit and that it is to the best of the deponent's knowledge
both true and correct. This affidavit was signed and sworn to before me at Pretoria
on this 22 day of SEPTEMBER 2020 and the Regulations contained in Government
Notice R1258 of 21 July 1972, as amended, have been complied wit

/

COMMISSIONER OF

MASIXOLE NGQUMSHE
Practising Attorney
Commissioner Of Oath
Office No N205 JSL Towers
259 Pretorius Street
Preteria. 0001
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Kopman Luyanda
-

From: Kopman Luyanda

Sent: 26 November 2019 09:22 AM

To: 'Marco MP. Voller'

Subject: RE: Rule 3(3) Notices iro National Prosecuting Authority Officials

Morning Mr Voller
50 in total they are 8 and 6 who will attend the meeting?
Thank you

From: Marco MP. Voller [mailto:MVoller@npa.gov.za]

Sent: 26 November 2019 05:20 AM

To: Kopman Luyanda

Subject: Re: Rule 3(3) Notices iro National Prosecuting Authority Officials

Good day Mr Kopman

The following people have confirmed their attendance.

1. Gladstone Sello Maema

2. Marshall Mokhatle

3. Moipone Noko

4. lvy Thenga

5. Molatiwa Mothagu

6. Anthony Mosing

Adv. George Baloyi cannot attend as he has a management meeting.
Adv. Toerie Pretorius is attending at chemo therapy at the time of the consultation.
| trust that this assists.

Regards

Marco Voller

From: Kopman Luyanda <LKopman@justice.gov.za>

Sent: Thursday, November 14, 2018 8:14:28 AM

To: Marco MP. Voller <MVaolier@npa.gov.za>

Subject: RE: Rule 3{3} Notices iro National Prasecuting Authority Officials

Morning Mr Voller

Please make sure that they are all available on the 29, so that we have one consultation.

| know that our counsel they are busy after 29 Nov 2019 they might be available next year February 2020.
Please confirm their availability on time so that | can also confirm with Counsel.

Thank you

From: Marco MP. Voller [mailto:MVoller@npa.gov.za)

Sent: 14 November 2019 09:28 AM

To: Kopman Luyanda

Subject: Re: Rule 3(3) Notices iro National Prosecuting Authority Officials

Good day Kopman
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| have distributed your email and requested affected prosecutors to make themselves avﬂgilable.
I will let you know how many are available.
Regards.

Marco Voller

From: Kopman Luyanda <LKopman®justice.gov.za>
Sent: Wednesday, 13 November 2019 4:15 PM

To: Marco MP, Voller

Subject: RE: Rule 3{3) Notices iro National Prosecuting Authority Officials

Morning Mr Voller

I refer to our telephonic conversation of taday.
Counsel they would like to consult an the 29 November 2019 at 10h00 in Adv Mathibedi's Chambers, Protea 1A,
Sandton.

Thank you

From: Marco MP. Voller [mallto:MVoller@npa.gov.za]

Sent: 04 November 2019 08:47 AM

To: Kopman Luyanda

Subject: FW: Rule 3(3) Notices iro National Prosecuting Authority Officials
Importance: High

From: Marco MP. Voller

Sent: Thursday, 25 April 2019 16:46

To: Torie Pretorius (IP} <jppretorius@npa.gov.za>; Adelaide M.A. Modubu <Modubua@npa.gov.za>; Raymond R.
Mathenjwa <Raymond.Mathenjwa@npa.gov.za>; Sello G.Maema <gsmaema@npa.gov.za>; Sibongile Mzinyathi
<smzinyathi@npa.gov.za>; Moipone Noko <MNoko@npa.gov.za>; Anthony Mosing {A) <amesing@npa.gov.za>;
Matric <MLuphondo@justice.gov.za>; Bulelwa B. Vimbani <BVimbani@npa.gov.za>; George D. Baloyi
<gdbaloyi@npa.gov.za>; vy Thenga <ithenga@npa.gov.2a>; Marshall Mokgatlhe <mpmokgatihe@npa.gov.za>;
Molatlhwa M. Mashuga <mmashuga@®npa.gov.za>

Subject: Fw: Rule 3(3) Notices iro National Prosecuting Authority Officials

Importance: High

Good day colleagues
Please find attached my communication to the Adv. Paul Pretorius SC and the secretariat of the Zondo
Commission, as well as the covering email. | am awaiting a response from them in this regard. They have

telephonically and electronically acknowledged receipt of the communication.

| will follow up with them tomorrow to secure a response from them in this regard and keep you abreast
of further communication.

Regards.

Marco Voller
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From: Marco MP. Voller

Sent: Tuesday, 23 April 2019 12:54 PM
To: PaulP@commissionsc.org.za

Cc: secretary@commissionsc.org.za; andrel@commissionsc.org.2a; Nomvula NF. Mokhatla; Nomthetho Geingea
(NG)

Subject: Rule 3{3) Notices irc National Prosecuting Authority Officials

Good day Adv. Pretorius SC

I am a legal adviser to the National Prosecuting Authority and been assigned to deal with matters relating
to the Rule 3(3) Notices to Na officials arising out of submission before the “Zondo® Commission of
Enquiry. In this regard, | attach hereto correspondence in this regard requesting a particular mechanism to
apply to NPA officials, which may prove more convenient than piecemeal representations from NPA
officials.

Please have regard to the attachment and return to me at your soonest?
Sincerely

Marco Voller
Legal Adviser
Leal Affairs Division

Tel: 012 845 6747

Confidentiality and Disclaimer
This e-mail transmission, including the attachments (hereinafter collectively referred to as this e-mail) contains
infarmation that is confidential and subject to legal privilege intended only for use by the individual or entity to which itis
originally addressed. Access by anyone else is unauthorised. [f you are not the intended recipient or a person responsible
for delivering this e-mail to the intended recipient, be advised that you have received this e-mail in error and you must
delete this e-mail in its entirety immediately. Any unauthorised disclosure, dissemination, reliance, use, interception,
alteration, tampering or any other form of corruption of this e-mail or any part hereof is strictly forbidden. E-mails cannot
be guaranteed to be secure or free of errors or viruses. As such, NPA advise you to carry out your own virus checks, as
neither NPA nor the sender accept any liability whatsoever, arising from this e-mail or for any consequence of its use or
storage. No stated, tacit or implied view, opinion, advice or position of the sender necessarily represents that of the NPA. If
verification of this e-mail is required, please request a hard-copy version on an official letterhead of the NPA. Copyright in
this e-mail is and remains vested in the NPA and/or in the sender. NPA fully reserves the right, without notice, to monitor
outgoing and incoming e-mail and other transmissions or communications on, in, through or by means of its e-mail and
telecommunications systems.

nal Pr uting Authority of

Privileged/Confidential information may be contained in this message. If you are not
the addressee indicated in this message (or responsible for delivery of the message to
such person) you may not copy or deliver this message to anyone. In such case, you
should destroy this message and kindly notify the sender by reply E-Mail. Please
advise immediately if you or your employer do not consent to e-mail messages of this
kind. Opinions, conclusions and other information in this message that do not relate
to the official business of the Department of Justice and Constitutional Development
shall be understood as neither given nor endorsed by it. All views expressed herein
are the views of the author and do not reflect the views of the Department of Justice
unless specifically stated otherwise,
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Privileged/Confidential information may be contained in this message. If you are not
the addressee indicated in this message (or responsible for delivery of the message to
such person) you may not copy or deliver this message to anyone. In such case, you
should destroy this message and kindly notify the sender by reply E-Mail. Please
advise immediately if you or your employer do not consent to e-mail messages of this
kind. Opinions, conclusions and other information in this message that do not relate
to the official business of the Department of Justice and Constitutional Development
shall be understood as neither given nor endorsed by it. All views expressed herein
are the views of the author and do not reflect the views of the Department of Justice
unless specifically stated otherwise.

Privileged/Confidential information may be contained in this message. If you are not
the addressee indicated in this message (or responsible for delivery of the message to
such person) you may not copy or deliver this message to anyone. In such case, you
should destroy this message and kindly notify the sender by reply E-Mail. Please
advise immediately if you or your employer do not consent to e-mail messages of this
kind. Opinions, cenclusions and other information in this message that do not relate
to the official business of the Department of Justice and Constitutional Development
shall be understood as neither given nor endorsed by it. All views expressed herein
are the views of the author and do not reflect the views of the Department of Justice
unless specifically stated otherwise.

Privileged/Confidential information may be contained in this message. If you are not
the addressee indicated in this message {or responsible for delivery of the message to
such person) you may not copy or deliver this message to anyone. In such case, you
should destroy this message and kindly notify the sender by reply E-Mail. Please
advise immediately if you or your employer do not consent to e-mail messages of this
kind. Opinions, conclusions and other information in this message that do not relate
to the official business of the Department of Justice and Constitutional Development
shall be understood as neither given nor endorsed by it. All views expressed herein
are the views of the author and do not reflect the views of the Department of Justice
unless specifically stated otherwise,
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KoEman Luxanda
*

From: Kopman Luyanda

Sent: 09 January 2020 08:23 AM
To: ‘Marco MP, Voller
Subject: RE: FW:

Dear Marco

Noted and thank you

From: Marco MP. Voller [mailto:MVoller@npa.gov.za)
Sent: 08 January 2020 06:48 PM

To: Kopman Luyanda

Subject: Re: FW:

Good day Mr Kopman

| will forward your email to the Prosecutors concerned and secure a response from them. Thereafter | will
revert to you.

Regads.

Marco Voller

From: Kopman Luyanda <LKopman@justice.gov.za>
Sent: Wednesday, 08 January 2020 9:17:53 AM

To: Marco MP, Voller

Subject: FW:

Morning Mr Voller
Please find herewith our letter for your urgent attention.
Thank you

From: minolta@justice.gov.za [mailto:minolta@justice.gov.za]
Sent: 08 January 2020 11:24 AM

To: Kopman Luyanda

Subject:

Privileged/Confidential information may be contained in this message. 1If you are not
the addressee indicated in this message (or responsible for delivery of the message to
such person) you may not copy or deliver this message to anyone. In such case, you
should destroy this message and kindly notify the sender by reply E-Mail. Please
advise immediately if you or your employer do not consent to e-mail messages of this
kind. Opinions, conclusions and other information in this message that do not relate
to the official business of the Department of Justice and Constitutional Development
shall be understood as neither given nor endorsed by it. All views expressed herein
are the views of the author and do not reflect the views of the Department of Justice
unless specifically stated otherwise.
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Confidentiality and Disclaimer

This e-mail transmission, including the attachments (hereinafter collectively referred to as this e-mail) contains
information that is confidential and subject to legal privilege intended only for use by the individual or entity to which itis
originally addressed. Access by anyone else is unauthorised. If you are not the intended recipient or a person responstble
for delivering this e-mail to the intended recipient, be advised that you have received this e-mail in error and you must
delete this e-mail in its entirety immediately. Any unauthorised disclosure, dissemination, reliance, use, interception,
alteration, tampering or any other form of corruption of this e-mail or any part hereofis strictly forbidden. E-mails cannot
be guaranteed to be secure or free of errors or viruses. As such, NPA advise you to carry out your own virus checks, as
neither NPA nor the sender accept any liability whatsoever, arising from this e-mail or for any consequence of its use or
storage. No stated, tacit or implied view, opinion, advice or position of the sender necessarily represents that of the NPA. If
verification of this e-mail is required, please request a hard-copy version on an official letterhead of the NPA. Copyright in
this e-mail is and remains vested in the NPA and/or in the sender, NPA fully reserves the right, without notice, to monitor
outgoing and incoming e-mail and other transmissions or communications on, in, through or by means of its e-mail and
telecommunications systems.

Authori f South i

Privileged/Confidential information may be contained in this message. If you are not
the addressee indicated in this message (or responsible for delivery of the message to
such person) you may not copy or deliver this message to anyone. In such case, you
should destroy this message and kindly notify the sender by reply E-Mail. Please
advise immediately if you or your employer do not consent te e-mail messages of this
kind. Opinions, cenclusiens and other information in this message that do not relate
to the official business of the Department of Justice and Constitutional Development
shall be understood as neither given nor endorsed by it. All views expressed herein
are the views of the author and do not reflect the views of the Department of Justice
unless specifically stated otherwise,
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I(oeman Luxanda L .

From: Kopman Luyanda

Sent: 23 January 2020 08:55 AM

To: 'Marco MP. Voller’

Subject; RE: Rule 3(3) Notices ira National Prosecuting Authority Officials

Morning Mr Voller

Can you please call me urgent.

| tried to call you and there was no answer

I need urgently the names of those officials that we are representing so that | can send the list to Zondo evidence
leaders now.

Thank you

From:; Marco MP. Voller [mailto:MVoller@npa.gov.za]

Sent: 26 November 2019 05:20 AM

To: Kopman Luyanda

Subject: Re: Rule 3(3) Notices iro National Prosecuting Autherity Officials

Good day Mr Kopman

The following people have confirmed their attendance.

1. Gladstone Sello Maema

2. Marshall Mokhatle

3. Moipone Noko

4. lvy Thenga

5. Molatlwa Mothagu

6. Anthony Mosing

Adv. George Baloyi cannot attend as he has a management meeting.
Adv. Toerie Pretorius is attending at chemo therapy at the time of the consultation.
I trust that this assists.

Regards

Marco Voller

From: Kopman Luyanda <LKopman@justice.gov.za>

Sent: Thursday, November 14, 2019 8:14:28 AM

To: Marco MP. Voller <MVoller@npa.gov.za>

Subject: RE: Rule 3{3} Notices iro National Prosecuting Authority Officials

Morning Mr Voller

Please make sure that they are all available on the 29, so that we have one consultation.

[ know that our counsel they are busy after 29 Nov 2019 they might be available next year February 2020.
Please confirm their availability on time sc that | can alsa confirm with Counsel.

Thank you

From: Marco MP. Voller [mailto:MVoller@npa.gov.za]

Sent: 14 Navember 2015 09:28 AM

To: Kopman Luyanda

Subject: Re: Rule 3(3) Notices iro National Prosecuting Authority Officials

1
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Good day Kopman
| have distributed your email and requested affected prosecutors to make themselves available.
1 will let you know how many are available.

Regards.

Marco Voller

From: Kopman Luyanda <LKepman@justice.gov.za>»

Sent: Wednesday, 13 November 2019 4:15 PM

To: Marco MP. Voller

Subject: RE: Rule 3{3) Notices iro National Prosecuting Authority Officials

Morning Mr Voller

I refer to our telephonic conversation of today.
Counsel they would like to consult on the 29 November 2018 at 10h00 in Adv Mathibedi's Chambers, Protea 1A,
Sandton.

Thank you

From: Marco MP. Voller [mailto:MVolier@npa.gov.za]

Sent: 04 November 2019 08:47 AM

To: Kopman Luyanda

Subject: FW: Rule 3(3) Notices iro National Prosecuting Authority Officials
Importance: High

Fram: Marco MP. Voller

Sent: Thursday, 25 April 2019 16:46

To: Torie Pretorius (JP) <jppretorius@npa.gov.za>; Adelaide M.A. Modubu <Modubua@npa.gov.za>; Raymond R.
Mathenjwa <Raymond.Mathenjwa@npa.gov.za>; Sello G.Maema <gsmaema@npa.gov.za>; Sibongile Mzinyathi
<smzinyathi@npa.gov.za>; Moipone Noko <MNoko@npa.gov.za>; Anthony Mosing {A) <amosing@npa.gov.za>;
Matric <MLuphondo@justice.gov.za>; Bulelwa B. Vimbani <BVimbani@npa.gov.za>; George D. Baloyi
<gdbaloyi@npa.gov.za>; lvy Thenga <lthenga@npa.gov.za>; Marshall Mokgatlhe <mpmokgatlhe@npa.gov.za>;
Molatlhwa M. Mashuga <mmashuga@npa.gov.za>

Subject: Fw: Rule 3(3) Notices iro National Prosecuting Authority Officials

Importance: High

Good day colleagues
Please find attached my communication to the Adv. Paul Pretorius SC and the secretariat of the Zondo
Commission, as well as the covering email. | am awaiting a response from them in this regard, They have

telephonically and electronically acknowledged receipt of the communication,

| will follow up with them tomorrow to secure a response from them in this regard and keep you abreast
of further communication.
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Regards.

Marco Voller

From: Marco MP. Voller

Sent: Tuesday, 23 April 2019 12:54 PM

To: PaulP@commissionsc.org.za

Cc: secretary@commissionsc.org.za; andrel@commissionsc.org.za; Nomvula NF. Mokhatla; Nomthetho Geingea
(NG)

Subject: Rule 3{3) Notices iro National Prosecuting Authority Officials

(Good day Adv. Pretorius SC

| am a legal adviser to the National Prosecuting Authority and been assigned to deal with matters relating
to the Rule 3(3) Notices to Na officials arising out of submission before the “Zondo” Commission aof
Enquiry. In this regard, | attach hereto correspondence in this regard requesting a particular mechanism to
apply to NPA officials, which may prove more convenient than piecemeal representations from NPA
officials.

Please have regard to the attachment and return to me at your soonest?
Sincerely

Marco Voller

Legal Adviser

Leal Affairs Division

Tel: 012 845 6747

Confidentiality and Disclaimer

This e-mail transmission, including the attachments (hereinafter collectively referred to as this e-mail) contains
information that is confidential and subject to legal privilege intended only for use by the individual or entity to which it is
originally addressed. Access by anyone else is unautharised. If you are not the intended recipient or a person responsible
for delivering this e-mail to the intended recipient, be advised that you have received this e-mail in error and you must
delete this e-mail in its entirety immediately. Any unauthorised disclosure, dissemination, reliance, use, interception,
alteration, tampering or any other form of corruption of this e-mail or any part hereof is strictly forbidden. E-mails cannot
be guaranteed to be secure or free of errors or viruses. As such, NPA advise you to carry out your own virus checks, as
neither NPA nor the sender accept any liability whatsoever, arising from this e-mail or for any consequence of its use or
storage. No stated, tacit or implied view, opinion, advice or position of the sender necessarily represents that of the NPA. [f
verification of this e-mail is required, please request a hard-copy version on an official letterhead of the NPA. Copyright in
this e-mail is and remains vested in the NPA and/or in the sender. NPA fully reserves the right, without notice, to monitor
outgoing and incoming e-mail and other transmissions or communications on, in, through or by means of its e-mail and
telecommunications systems.

The National Prosecuting Authority of South Africa

Privileged/Confidential informaticn may be contained in this message. If you are not
the addressee indicated in this message {or responsible for delivery of the message to
such person} you may not copy or deliver this message to anyone. In such case, you
should destroy this message and kindly notify the sender by reply E-Mail. Please
advise immediately if you or your employer do not consent to e-mail messages of this
kind. Opinions, conclusions and other infarmation in this message that do not relate

3
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to the official business of the Department of Justice and Constitutional Development
shall be understood as neither given nor endorsed by it. All views expressed herein
are the views of the author and do not reflect the views of the Department cf Justice
unless specifically stated otherwise.

Privileged/Confidential information may be contained in this message. If you are not
the addressee indicated in this message {(or responsible for delivery of the message to
such person) you may not copy or deliver this message to anyone. In such case, you
should destroy this message and kindly notify the sender by reply E-Mail. Please
advise immediately if you or your employer do not consent tc e-mail messages of this
kind. Opinions, conclusions and other information in this message that do not relate
to the official business of the Department of Justice and Constitutional Development
shall be understood as neither given nor endorsed by it. All views expressed herein
are the views of the author and do not reflect the views of the Department of Justice
unless specifically stated otherwise.

Privileged/Confidential information may be contained in this message. TIf you are not
the addressee indicated in this message (or respcnsible for delivery of the message to
such person} you may not copy or deliver this message to anyone. In such case, you
should destroy this message and kindly notify the sender by reply E-Mail. Please
advise immediately if you or your employer do not consent to e-mail messages of this
kind. Opinions, conclusions and other information in this message that do not relate
to the official business of the Department of Justice and Constitutional Develcpment
shall be understecod as neither given nor endorsed by it. All views expressed herein
are the views of the author and do not reflect the views of the Department of Justice
unless specifically stated otherwise,

Privileged/Confidential information may be contained in this message. If you are noct
the addressee indicated in this message (or responsible for delivery of the message to
such person) you may not copy or deliver this message to anyone. In such case, you
should destroy this message and kindly notify the sender by reply E-Mail. Please
advise immediately if you or your employer de not consent to e-mail messages of this
kind. Opinions, conclusicns and other information in this message that do not relate
to the official business of the Department of Justice and Constitutional Development
shall be understood as neither given nor endorsed by it. All views expressed herein
are the views of the author and do not reflect the views of the Department of Justice
unless specifically stated otherwise.



SEQ 33/2020-032

Kopman Luyanda

From: Kopman Luyanda

Sent: 23 January 2020 11:18 AM

To: "Marco MP. Voller'

Subject: RE: Rule 3(3) Notices iro National Prosecuting Authority Officials
Thank you

From: Marco MP, Voller [mailto:MVoller@npa.gov.za]

Sent: 23 January 2020 10:58 AM

To: Kopman Luyanda

Subject: Re: Rule 3(3) Notices iro National Prosecuting Authority Officials

Good day Mr Kopman

THe follwoing NPA personnel are seeking opportunity to cross examine Mr Mcbride and Booysen.

George D. Balayi

lvy Thenga

Sibongile Mzinyathi
Anthony Mosing

Sello G.Maema

Torie Pretorius
Adelaide M.A. Modubu
Raymond R. Mathenjwa
Moipone Noko

10. Matric Lupondo

11. Bulelwa B. Vimbani

12. Marshall Mokgatlhe

13. Molatlhwa M. Mashuga

WHEeNDURwN R

Please be advised that there is a real likelihaod that this list may be extended to include other NPA
personnel as a result of the evidence that has been provided by Mr Johan van Loggerenberg and
instructions to make application to cross examine Mr Loggerenberg may be forthcoming shortly.

Regards.

Marco Voller

From: Kopman Luyanda <LKopman@justice.gov.za>

Sent: Thursday, 23 January 2020 8:55:05 AM

To: Marco MP. Voller

Subject: RE: Rule 3(3) Notices iro National Prosecuting Authority Officials

Morning Mr Voller

Can you please call me urgent.

| tried to cali you and there was no answer

I need urgently the names of those officials that we are representing so that | can send the list to Zondo evidence
leaders now.
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‘Thank you

From: Marco MP, Voller [mailto:MVoller@npa.gov.za)

Sent: 26 November 2019 05:20 AM

To: Kopman Luyanda

Subject: Re: Rule 3(3) Notices iro National Prosecuting Authority Officials
Good day Mr Kopman

The following people have confirmed their attendance.

1. Gladstone Sello Maema

2. Marshall Mokhatle

3. Moipone Noko

4. vy Thenga

5. Molatiwa Mathagu
6. Anthony Mosing

Adv. George Baloyi cannot attend as he has a management meeting.

Adv. Toerie Pretorius is attending at chemo therapy at the time of the consultation.
| trust that this assists.

Regards

Marco Voller

From: Kopman Luyanda <LXopman@justice.gov.za>
Sent: Thursday, November 14, 2019 8:14:28 AM
To: Marco MP, Voller <MVoller@npa.gov.za>
Subject: RE: Rule 3(3) Notices iro National Prosecuting Authority Officials

Marning Mr Voller

Please make sure that they are all available on the 29, so that we have one consultation.

I know that our counsel they are busy after 29 Nov 2019 they might be available next year February 2020.
Please confirm their availability on time so that | can also confirm with Counsel.

Thank you

From: Marco MP. Voller [mailto:MVoller@npa.gov.za]

Sent: 14 November 2019 09:28 AM

To: Kopman Luyanda

Subject: Re: Rule 3(3) Notices iro National Prosecuting Authority Officials

Good day Kopman

I have distributed your email and requested affected prosecutors to make themselves available.
| will let you know how many are available.

Regards.

Marco Voller
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From: Kopman Luyanda <LKopman@justice.gov.za>

Sent: Wednesday, 13 November 2019 4:15 PM

To: Marco MP. Voller

Subject: RE: Rule 3(3) Notices iro National Prosecuting Authority Officials

Morning Mr Voller

| refer to our telephonic conversation of today.
Counsel they would like ta consult on the 29 November 2019 at 10h00 in Adv Mathibedi’s Chambers, Protea 1A,
Sandton.

Thank you

From: Marco MP. Voller [mailto:MVoller@npa.gov.za)

Sent: 04 November 2019 08:47 AM

To: Kopman Luyanda

Subject:s FW: Rule 3(3) Notices iro National Prosecuting Authority Officials
Importance: High

From: Marco MP. Voller

Sent: Thursday, 25 April 2019 16:46

To: Torle Pretorius {IP) <jppretorius@npa.gov.za>; Adelaide M.A. Modubu <Modubua@npa.gov.za>; Raymond R.
Mathenjwa <Raymond.Mathenjwa@npa.gov.za>; Sello G.Maema <gsmaema@npa.gov.za>; Sibongile Mzinyathi
<smzinyathi@npa.gov.2a>; Moipone Noko <MNoko@npa.gov.za>; Anthony Mosing {&) <amosing@npa.gov.za>;
Matric <MLuphondo@justice.gov.za>; Bulelwa B. Vimbani <BVimbani@npa.gov.za>; George D. Baloyi
<gdbaloyi@npa.gov.za>; lvy Thenga <ithenga@npa.gov.za>; Marshall Mokgatlhe <mpmokgatihe@npa.gov.za>;
Molatihwa M. Mashuga <mmashuga@npa.gov.za>

Subject: Fw: Rule 3(3) Notices iro National Prosecuting Authority Officials

Importance: High

Good day colleagues
Please find attached my communication to the Adv. Paul Pretorius SC and the secretariat of the Zondo
Commission, as well as the covering email. | am awaiting a response from them in this regard. They have

telephonically and electronically acknowledged receipt of the communication.

| will follow up with them tomorrow o secure a response from them in this regard and keep you abreast
of further communication.

Regards.

Marco Voller

From: Marco MP. Voller

Sent: Tuesday, 23 April 2019 12:54 PM
To; PaulP @commissionsc.org.za

Cc: secretary@commissionsc.org.za; andrel@commissionsc.org.za; Nomvula NF. Mokhatla; Nomthetho Gringea
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(NG)
Subject: Rule 3{3) Notices iro National Prosecuting Authority Officials

Good day Adv. Pretorius SC

| am a legal adviser to the National Prosecuting Authority and been assigned to deal with matters relating
to the Rule 3(3) Notices to Na officials arising out of submission before the “Zondo® Commission of
Enquiry. In this regard, | attach hereto correspondence in this regard requesting a particular mechanism to
apply to NPA officials, which may prove more convenient than piecemeal representations from NPA
officials.

Please have regard to the attachment and return to me at your soonest?
Sincerely

Marco Voller
Legal Adviser
Leal Affairs Division

Tel: 012 845 6747

Confidentiality and Disclaimer

This e-mail transmission, including the attachments (hereinafter collectively referred to as this e-mail) contains
information that is confidential and subject to legal privilege intended only for use by the individual or entity to which it is
originally addressed. Access by anyone else is unauthorised. If you are not the intended recipient or a person responsible
for delivering this e-mail to the intended recipient, be advised that you have received this e-mail in error and you must
delete this e-mail in its entirety immediately. Any unauthorised disclosure, dissemination, reliance, use, interception,
alteration, tampering or any other form of corruption of this e-mail or any part hereof is strictly forbidden. E-mails cannot
be guaranteed to be secure or free of errors or viruses. As such, NPA advise you to carry out your own virus checks, as
neither NPA nor the sender accept any liability whatsoever, arising from this e-mail or for any consequence of its use or
storage. No stated, tacit or implied view, opinion, advice or position of the sender necessarily represents that of the NPA. If
verification of this e-mail is required, please request a hard-copy version on an official letterhead of the NPA. Copyright in
this e-maii is and remains vested in the NPA and/or in the sender. NPA fully reserves the right, without notice, to monitor
outgoing and incoming e-mall and other transmissions or communications on, in, through or by means of its e-mail and
telecommunications systems.

The National P ting Authority of South Afri

Privileged/Confidential information may be contained in this message. If you are not
the addressee indicated in this message (cr responsible for delivery of the message to
such person) you may not copy or deliver this message to anyone. 1In such case, you
should destroy this message and kindly notify the sender by reply E-Mail. Please
advise immediately if you or your employer do not consent to e-mail messages of this
kind. Opinions, conclusions and other information in this message that do not relatas
to the official business of the Department of Justice and Constitutional Development
shall be understood as neilther given nor endeorsed by it., All views expressed herein
are the views of the author and do not reflect the views of the Department of Justice
unless specifically stated otherwise.

Privileged/Confidential information may be contained in this message. If you are not
the addressee indicated in this message {or respcnsible for delivery of the message to
such person} you may not copy or deliver this message to anyone. In such case, you
should destroy this message and kindly notify the sender by reply E-Mail. Please
advise immediately if you or your employer do not consent to e-mail messages of this
kind. Opinicons, cenclusions and other infermation in this message that do not relate
to the official business of the Department of Justice and Constitutional Development
shall be understood as neither given nor endocrsed by it. All views expressed herein
are the views of the author and do not reflect the views of the Department of Justice
unless specifically stated otherwise.
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Privileged/Confidential information may be contained in this message. If you are not
the addressee indicated in this message {or responsible for delivery of the message to
such persen) you may not copy or deliver this message to anyone. In such case, you
should destroy this message and kindly notify the sender by reply E-Mail. Please
advise immediately if you or your employer do not consent to e-mail messages of this
kind. Opinionsg, conclusions and other information in this message that do not relate
to the official business of the Department of Justice and Constitutional Development
shall be understood as neither given nor endorsed by it. All views expressed herein
are the views of the author and do not reflect the views of the Department of Justice
unless specifically stated otherwise.

Privileged/Confidential informaticn may be contained in this message. If you are not
the addressee indicated im this message (or responsible for delivery of the message to
such person) you may not copy or deliver this message to anyone. In such case, you
should destroy this message and kindly notify the sender by reply E-Mail. Please
advise immediately if you or your employer do not censent to e-mail messages of this
kind. Opinions, conclusions and cother information in this message that do not relate
to the official business of the Department of Justice and Constitutional Development
shall be understood as neither given nor endorsed by it. All views expressed herein
are the views of the author and do not reflect the views of the Department of Justice
unless specifically stated otherwise,

Privileged/Confidential information may be contained in this message. If you are not
the addressee indicated in this message [or responsible for delivery of the message to
such person) you may not copy or deliver this message to anyone. 1In such case, you
should destroy this message and kindly notify the sender by reply E-Mail. Please
advise immediately if you or your employer do not consent to e-mail messages of this
kind. Opinions, conclusions and other informatien in this message that do not relate
te the official business of the Department of Justice and Constitutional Development
shall be understood as neither given nor endorsed by it. All views expressed herein
are the views of the author and do not reflect the views of the Department of Justice
unless specifically stated otherwise.

Privileged/Confidential information may be contained in this message. If you are not
the addressee indicated in this message (or responsible feor delivery of the message to
such person} you may not copy or deliver this message to anyone. In such case, you
should destroy this message and kindly notify the sender by reply E-Mail. Please
advise immediately if you or your emplover do not consent to e-mail messages of this
kind. Opinions, conclusions and other informatiom in this message that do not relate
to the official business of the Department of Justice and Constituticnal Development
shall be understood as neither given nor endorsed by it. All views expressed herein
are the views of the author and do not reflect the views of the Department of Justice
unless specifically stated otherwise.
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Brenda Mdalkane

From: luyanda kopman <kopmaniuyanda@gmail.com>
Sent: Sunday, 26 July 2020 11:02 AM

To: Brenda Mdakane

Subject: Fwd: J. P. PRETORIUS, 5C

Attachments: image001,jpg

Also print this email pls

—————————— Forwarded message ---—----

From: Garth Hulley <GarthH .« commissionsc.orw.za>
Date: Thu, 09 Jul 2020, 17:13

Subject: J. P. PRETORIUS, SC

To: Kopman Luyanda <LKopman(@justice.gov.za>, kopmanluyanda@gmail.com
<kopmaniuyanda@gmail.com>, mathibedi@thulamelachambers.co.za

<mathibedi({ thulamelachambers.co.za>, zuko madlanga@@gmail.com <zuko.madlanga@gmail.com>
Ce: William Nicholson <WilliamNtZ.commissionse.org.za>, Susan Wentzel

<8usanW @ commissionsc.org.za>

Dear Mr Kopman / Adv. Mathibedi SC

As discussed a moment ago, please note that the chairperson of the Commission, the Honourable Deputy
Judge President Zondo, has granted leave for your client, Adv. J. P. Pretorius, SC, to lead cvidence and
cross-examine Messrs R. McBride and I. Khuba. The hearing will take place on Wednesday, 29 July
2020. I will be the evidence leader and will be assisted by Susan Wentzel and W. Nicholson, who are
copicd in on this email. Please feel free to contact any one of us should you require any assistance.

['understand that Adv. Tebogo Mathibedi, SC will be assisted by Advocates Zuko Madlanga and K.
Ramaimela. Ihave copied Adv. Madlanga in on this email but have been unable to locate the details of
Adv. Ramaimela. Please provide me with Adv. Ramaimela's details, please.

[ will also make sure that you have all the documents and are prepared to proceed.

Yours faithfully,

Garth 1. Hulley, SC ™

T\
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JUDICIAL COMMISSION OF INQUIRY INTO ALLEGATIONS OF STATE CAPTURE,
CORRUPTION AND FRAUD IN THE PUBLIC SECTOR INCLUDING ORGANS OF STATE
("THE COMMISSION")

NOTICE OF SET DOWN

ADVOCATE JACOBUS PETRUS PRETORIUS

13 July 2020

To:  Mr. Luyanda Kopman
THE STATE ATTORNEY PRETORIA
Client: Advocate Jacobus Petrus “Torie" Pretorius {hereinafter referred to as “your

client”)

Email: LKopman@justice.qov.za
CC: [ppretorius@npa.gov.za

Dear Sir
1. Pleasa be advised that:
Woednesday, 29 July 2020 at 10h00
has been set down as the date on which your client is required to appear before the

Commission to give evidence, answer questions and cross-examine Mr. Rabert John
McBride and Major-General Johan Booysen.

O
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LK&  seen

TeboEo Mathibedi

A —
From: Garth Hulley <GarthH@commissionsc.org.za>
Sent: Sunday, 26 July 2020 9:35 AM
To: Tebogo Mathibedi; zuko.madlanga@gmail.com; Kgaogelo Ramaimela; Jacobus
Pretorius; Marco MP. Volier; luyanda kopman
Co Susan Wentzel
Subject: ADV. J. P, PRETORIUS SC: HEARING DATE 29 JULY 2020
Hi Frank

Pursuant to our discussion this morning, | note your indication that you have instructions to bring an application for
3 postponement. As previously advised, it was our intention to oppose such an application if it were brought. | have
since then being considering your concerns and the issues you have previously raised and how | might be of
assistance to you. I have discussed it also with Susan. ) wish to propose a way forward that may be mutually
beneficial and, no doubt, may assist in reducing the issues in dispute and make it easier to get to the truth. First, a
bit of background to my proposal,

Adv. Pretorius, SC has been implicated by several people, including Messrs McBride, Sesoko and Khuba and Gen,
Booysen. |imagine he has been implicated by other people, as well, although | cannot identify all the people at this
point in time. The essence {and without limiting this) of the allegations against him in respect of the aforesaid
witnesses relates to Adv. Pretorius’ role as the head of the Priority Crimes Litigation Unit and that Unit's role in

prosecuting certain people. In a nutshell {and | merely give a short list, there may be more), the allegation is that
the Unit was involved in the prosecution relating to:

1. The so-called SARS Rogue Unit.
2. The Cato Manor “Ait squad” and particularly Gen. Booysen.

3. McBride, Sesoko and Khuba on charges of Defeating the Ends of Justice, Fraud and Perjury and other
charges.

4. Paul O'Sullivan and Sarzh-Jane Trent.
5. Glynnis Breytenbach.

6. SAA,

7. The Rendition matter.

The Unit was also involved in many prosecutions where the investigations were conducted by Crimes Against the
State (CATS).

Against this backdrop, what | propose is the following:
1. Adv. Pretorius file a new affidavit within a specified time period. I'm happy with 10 August 2020,

2. The affidavit should be specific and not vague. it should be prepared in the active voice and not the
passive. In other wards, if an allegation is made, it must be clear whether Adv. Pretorius is making the
allegation or the allegation is made by somebedy else. If he relies upon another person, he should state
who that person is. He should provide corroboration for his assertions including documentary. If he knows
of the existence of a document but does not have it, he must state where it is and who has cgtrol over it.
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3. Whaere either McBride or Booysen has made an allegation that he feels is either vague, unsubstantiated or
hearsay, he must nevertheless deal with it.

I trust this is of assistance ta you.
Best regards,
Garth 1. Hulley, 5C

COMMISSION OF INQUIRY INTO STATE CAPTURE | Hillside House, 3" Floar, 17 Empire Road, Parktown,
Johannesburg, 2193 | Gauteng| South Africa|
mobile: {083) 442-8291 |email: GarthH@commissionse.org.za | www sastatecapture.org.za
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*LZLA? Office of the State Attorney

-

" i
H ~
875 Pretoria
Private Bag X 91 Salu Building
PRETORIA Ground Floor
0001 Cnr Thabo Seshume & Francis Baard Str
Tel: (Switchboard): (012) 309 1500
(Direct Line):  (012) 309 1564
(Secretary): {012) 309 1566
Fax: (General) (C12) 309 1649/50
20 July 2020
Enquires: MR L KOPMAN My Ref: 5857/2019/216/mp

Email:_kopman@justice.gov.za Your Ref: RPS18/0193/WN

Acting Secretary,

Judicial Commission of Inquiry into allegations of State Capture, Corruption and
Fraud in the Public Sector (*the Commission”)

2" floor, Hitiside House

Empire Road,

Parktown

Johannesburg

2193

Dear Ms. Brigitte Shabalala

RE: HEARING OF 29 JULY 2020- DR PERTORIUS SC

1.  We refer to the abovementioned matter in particuiar the telephonic conversation
between, the evidence leader, Adv Hulley SC and our lead counsel Ady Mathibedi 5C of

20 July 2020.

2. The understanding of the legal team and that of our client is that the purpose of the

Commission is to:

Access to Justice for Al Always quote my refarence number \ \

Page | 1 I\:i\
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1.1 Todetermine the truth,

1.2 To give implicated persons such as our client a proper and fair hearing,

1.3 To ensure that the full process as set out in the Rules unfolds which inter aolio

includes the serving of the required natices,

1.4 The giving of fair opportunity to cross examine the witnesses who implicated aur

tlient, and

15 The application of the principle audi alteram partem rule.

3. Absentone or all of the aforesaid principles will amount to a miscarriage of justice, You
have advised us that our client’s evidence in chief, cross examination, the cross
examination of Mr RI McBride and Major General Booysen will al! be concluded on 29
July 2020. A perusal and analysing of the transcribed record demonstrate that the
evidence in chief of A) McBride took four (4) days namely 11, 12, 15 and 16 April 2019,
The evidence of Major General Booysen also took four (4) days namely 17, 18 April, 2
and 3 May 2019. In total the evidence of the aforesaid witnesses taok eight (8} days
and therefore it will be unjust, unfair and a miscarriage of justice to expect our clients
evidence in chief, his crass examination, the cross examination of Mr McBride and
Major General Booysen to be concluded in one day. Our client’s right in this regard are
protected by section 33 and 34 of the Constitution of the Republic of South Africa, 1996

{“the Constitution”),

4.  With regard to the evidence of Messrs Khuba and Sesoko the notice of set down does

not even deal with that. It came to the attention of the legal team and our client for

Access to Justice for All Always quote my refergnce number

'@\L.
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the first time today that reference of their evidence will be during the crass examination
of our client.

5. Since receiving the notice of set down dated 13 July 2020, the legal team'’s preparation
anly focused on the evidence of Mr McBride and Major General Booysen, It is very
worrying that had the telephane conversation not been made the legal team together
with our client were going embarrassed in an apen forum relating to the evidence of

Messrs Khuba and Sescke which is intended to be put to our client.

6. Itis not in the interest of justice and our client that litigation by ambush should be
conducted. We are of tha firm view that, the fact that, the Commission is under
pressure to finalise its workings at the expense and detrimant of our client is not in the
interest of the Commission, Similarly, our client’s rights should not be trumped by the
fact that the workings of the Commission were affected by Covid-19, It is not oniy the
Commission’s workings that were affected by Covid-19. There are no reasons why a
request is not be made to the President to extend the lifespan of the Commission in
order to ensure that persons whose rights, like our client, are affected are given a
proper and fair opportunity to present his case. it should be borne in mind that the
evidence already led against our client has serious reputational, professional and
personal implication. Not only is our client affected by such evidence but also hard

working and dedicated career prosecutors.

7. Be advised that unless our client is given fair and proper hearing he reserves his rights
not to take part in the proceedings, as such capped participation will not achieve the

desired resuit.

8.  Further be advised that despite request we have not be provided with the following

documents:

Access to Justice for All Always quote my reference number \
Page @
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IN THE JUDICIAL COMMISSION OF ENQUIRY INTO ALLEGATIONS OF STATE
CAPITAL, CORRUPTION AND FRAUD IN THE PUBLIC SECTOR INCLUDING

ORGANS OF STATE, HELD AT JOHANNESBURG

FILING SHEET

WITNESS STATEMENT IN TERMS OF RULE 3.4 of GEORGE BALOYI! filed

herewith.

DATED at JOHANNESBURG on the 21° day GRSEPTEMBER 2020

STATE ATTORNEY-PRETORIA
ATTORNEYS FOR G BALOYI

316 SALU Building,

Francis Baard and Thabo Sehume Street,
Pretoria

Tel: +27 (12) 309 1564 (Direct Line) or
Tel: +27 (12) 309 1566 (Secretary Line)
Fax +27 {12) 308 1649/50

Email: LKopman@justice gov.za

Ref: 5857/2019/Z16/mp

TO:

MS KB SHABALALA

ACTING SECRETARY

JUDICIAL COMMISSION OF INQUIRY INTO ALLEGATIONS OF STATE
CAPTURE, CORRUPTION AND FRAUD IN THE PUBLIC SECTOR INCLUDING
ORGANS OF STATE

2™ Floor, Hillside House

17 Empire Road,

Parktown

JOHANNESBURG

2193

Tel: +27 (10) 214 0651
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JUDICIAL COMMISSION OF INQUIRY INTO ALLEGATIONS OF STATE -
CAPTURE CORRUPTION AND FRAUD IN THE PUBLIC SECTOR INCLUDING L |

ORGANS OF STATE

~ WITNESS STATEMENT IN TERMS OF RULE 3.4

1, the undersigned,
~ GEORGE BALOY! .
do hereby declare under oath and state that: - =~ '

1, l am an adult male Advocate employed at the National Prosecuting Authority
R ._ '-'(“NPA") as Deputy Director Public Prosecutions and attached to the office of
e 'the_ Director of Public Prosecutions, Gauteng Division, Pretoria,_situated atno. .

~ .+ - 28 Church Square, Pretoria .

| 2. L _The facts contained in this affidavit are within my personal knowledge, save
.. where otherwise stated_, or where the contrary appears from the context, and

| _-"are to the best of my knowlgdge__and belief bqth true and correct. - |

3. " Where | rely on facts and/or statements made by third parties, | do so based
on the belief that same is true and correct and | annex to this affidavit the
- ':.:_confir_matory affidavit of Luyanda Kopman ("Kopman’), respectively marked .

. .. as annexure “GB1”.

1648
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4 '__Whe_re | make legal submissions, | do so on the advice of my legal

_representatives, which advice 1 accept to be true and correct.

: __ 5 "_-The Chairperson is requested to read the contents of all the annexures
- referred to herein as if specifically incorporated into this affidavit, to avoid -

. ff_pﬂﬂkﬂ%_a }.; A

- SHORT RESUMé

6 . | was admitted as an Advocate of the High Court of South Africa, in November

f.1993h..122 L

7. I have been a prosecutor since 1 May 1987. | joined the Office of the Director

. "_-_of Public Prosecutions on 1 May 1994,

8. | was a Junior State Advocate from 1 May 1994 to 1995 and thereafter
.' - “appointed Senior State Advocate until 31 December 1999. | currently hold the
~ position of Deputy Director of Public Prosecutions, Gauteng Division, Pretoria

- since 1 January 2000.

'9. | have acted as the Director of Public Prosecutions, Gauteng Division,
o _'Pr_e_toria, at different periods, from 5 May 2017 to June 2018 and the last acting o

© stintwas from 25 February 2019 unti 31 May 2020.

10 - I have appeared in all levels of Courts in South Africa except the Constitutional

- Court. | have prosecuted various high-profile cases, inciuding the Eugene

LS 68
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o '_'_Terrebla nche murder. | was junior in the prosecution of the serial killer/rapist,

. Moses Sithole. . S

- PURPOSE OF AFFIDAVIT

11, The purpose of this affidavit is: .

EERIRN

L ._"(f_‘McBn'de"), Innocent Humbulani Khuba ("Khuba") and Matthew .

To support my application for leave to cross-examine Robert McBride,

- Sesoko (“Sesoko”).

. ..11..2? )

o that | am captured for either political or corrupt reasons, with the result

113

* . provided for in Rule 3.4 of the Rules of the Commission (“the Rules’);

To demonstrate that there is no merit whatsoever in the allegations

‘that I did not carry out my legal pbiigatiqns and duties; o

To respond to the allegations made by McBride against me as

©and

114,

To deal with matters raised by the evidence leaders at the first meeting

o _."with_the team of my legal representatives on 9 September 2020, as

 well as the second meeting with the evidence leaders on 16

: :September 2020 at which | was present and answered questions and

- gave clarity on some matters, as was required by the evidence leader. -~

12, Prior to responding to the unfounded and malicious allegations levelied

o égainst me, | have been advised, that | should first deal with the legal and

9

A



SEQ 33/2020-048

.iregulatory prescripts applicable to _the_functiqn_s__of the _NPA__prosecutorial_ :

~functionaries. . -

. MANDATE OF THE NATIONAL PROSECUTING AUTHORITY (“NPA”)

13 - Before dealing with the various allegations that were made against me by
| McBride, Khuba and Sesoko expressly or by implication, it is important that
_--'_the purpose, functioning and mandaie of the NPA is clarified, to demonstrate

E that the averments made against me, are unsubstantiated and unfounded.

: 1'4, o T_ﬁe NPA obtains its mandate in terms of Section 179 of the Constitution of the
- Republic of South Africa, 1996 (“the Constitution”). Section 179(1) establishes
. }:he _NPA as a single prosecuting authority in the Republic of South Africa and
= :__s_tructured in terms of an Act of Parliament. The Act of Parliament ;eferred t__o___ .

" isthe National Prosecutions Authority Act, 1998 (‘NPA Act).

1 3. In terms of Section 179(2) of the Constitution, the NPA has the power to
= institute criminal proceedings on behalf of the State and to carry out any

S necessary functions incidental to instituting criminal proceedings.

_'.'1_6. ~ The preamble to the NPA Act and Section 32(1)(a) of the NPA Act, in line with
 Section 179(4) of the Constitution, provides for the_N_PA to exercise its - "

"-__:-.-'functions without fear, favour or prejudice. - |

'17. . The National Director of Public Prosecutions (‘NDPP”) is the Head of the NPA

: '_'-__.a”d is ap_poin_ted by the President. In such capacity, the_NDPP Shafl_have_the__ B



SEQ 33/2020-049

 Page5 -

| authority over the exercising of all the powers and the performance of all the
o _"",__duties and functions conferred, imposed or assigned to any member of the

o . NPA by the Canstitution, the NPA Act, or any other law.

1 8 In terms of Section 32(1)(a) of the NPA Act, a member of the NPA shall serve
o '."impartialiy and exercise, carry out or perform his or her powers, duties and

| -fgnctions in good faith, without fear, favour or prejudice and subject only to the
o :' .'.Constitution and the law. The NPA has, as its core values, independence, o ._

| -"'acco_untability, credibility, professionalism and service excellence. -
119, - Section 32(1)(b) provides that:

| '_'_"-‘_‘S:ubject to the Constitution and this Act, no organ of state and no
L -_ - '_::mémber or employee of an organ of state nor any other person shall
| :_impropeﬂy interfere with, hinder or obstruct the prosecuting authority

: _ or any member thereof in the exercise, carrying ouf or performance of S .

3 " lfS her or ms powers, dutres and funcrzons
20 ~~ Section 41 provides that:
- "‘_41_. Offences and penalties .

S - ( 1) Any person who contravenes the provisions of Section
h -32( 1)(b) shall be guilty of an offence and liable on
o :(ionvicﬁon to a fine or to imprisonment for a period not

. exceeding 10 years or to both such fine and imprisonment.”

WS gp
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1t follows from the above that the NPA has the sole preserve in instituting

c_ir_iminat proceedings against any person suspected of having committed an

o offence. Therefore, any person, regardless of his or her profile or standing,

o éhould be prosecuted if there is a reasonable prospect and/or prima facie

. ‘evidence that such a person has committed an offence, without fear, favouror -~ -

| "prejudice. e

22

As_ I have aiready indicated, McBride has brought before the Commission

o '_ unsubstantiated averments which seek to project me as an officer of the Court

-:.who abuses his position and authority with regard to prosecutions, to advance

| _purposes that are ulterior to the mandate, functioning and purpose of the NPA.

' Whatis quite disturbing is that the averments are not only unsubstantiated,

"bu_t they also have been made without giving regard to the constitutional
'*imp_eratives that define how the NPA is to be structured and operated. Also,
‘these averments are made without giving regard to the legal and reguiatory o

-'_'lmperatlves that govemn the NPA prosecutonal functlonanes

it _is important that one should guard against the NPA being hamstrung by

o poputar sentiment canvassed, especially in the media, from executing on its
n constitutional mandate. Whiist McBride complained, among others, that part
o - of the strategy for state capture is that the targeted persons are paraded in the

'nﬁedia as bad and corrupt persons, or that their institutions are inefficient, he

o -is the one who actually went to the media and also came to this Commission,

kN 'making serious allegations against me without any substantiation whatsoever.

_The allegations made to the media have a potential to have a negative effect - -

ML
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3 'dn the decisions in issue, as shall be indicated hereafter. Nothing in his

- _dec_isions under attack, deviated from the legal and constitutional mandate of . -

| _. ._..24‘.

25,

o ‘submissions tells this Commission exactly in which respect my prosecutorial

. the NPA.

-Furthennore, in his position, McBride ought to know of avenues available to
- “anyone who is aggrieved by any prosecutorial decision, to test whether such ~ . "

~ decision complies with all the applicable legal prescripts.

" McBride knew that the Courts are available to review prosecutorial decisions

: where it is necessary, but he did not approach the courts specifically for the

- 26.

-. i_-evi_ew of the prosecutorial decision that he suggests | unfairly or untawfully

. Considering the imperative in Section 32(1)(b) of the NPA Act set out above,

o -.'_anyone who seeks to challenge the decision of the NPA to charge a person,

BRI | 's'hould do so through the prescribed and/or available legal processes setout - .

i above, with proper_substan_tiation._. o

27,

} :_ The relevant annexures _have b_e_en attached in this_ regard and__are discussed . N

Al my decisions that he is complaining of have been endorsed by the Head of
"'3__-1}_13 National Prosecuting Service, who is the ultimate authority for all

' prosecutorial decisions. Those decisions were also endorsed by the NDPP.

Cindetail befow, -
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' ._2_8. - Having regard to McBride’s past and present working environment as well as
. his experience, he should have a clear understanding of the operation of the o

" lawand, in particular, the prosecutorial decision making process.

- POWERS OF A DIRECTOR OF PUBLIC PROSECUTIONS

. _.2.9.. . The authority to institute criminal prosecutions in a specific High Court Division
- :E\.f_e_sts_ in the Director of Public Prosecutions (“DPP”) appointed for that

ba_rtjcuiar Division. The DPP delegates this authority fo the prosecutors, but
X "_-._:z'th_e 'DPP remains ultimately respons.ib_le_ and ac_countabl_e_ for every

- prosecu_tor_ial decision that is taken. . . e
30.. - Section 20 of the National Prosecuting Authority Act 32 of 1998 provides that: :
. "20 Power to institute and conduct criminal proceedings -

__ (1) . The power, as contemplated in section 179 (2} and ail other

- relevant sections of the Constitution, to-

o "{a) institute and conduct criminal proceedings on behalf of the o

s

. (b) carry out any necessary functions incidental to instituting |

. and conducting stch criminal proceedings; and - -
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. ._'(c) .disconﬁnue criminal proceedings, vests in the prosecuting
authonry and shall, for aﬂ purposes be exerc:sed on behalf

ofthe Republic.

o '-;_(2)_ _An y Deputy National Director shalf exercise the powers referred
¥ - fO in subsection (1) subject to the control and d:recnons of the - ._: _: -'

o :_Nat;ona! Director. L

(3) Subject to the provisions of the Constitution and this Act, any
o Director shall, subject to the control and directions of the National
- :_D:rector exercise rhe powers referred to in subsect:on ( 1 ) in

| _'.'respect of-

(@) the area of jurisdiction for which he or she has been .

 appointed; and

(b} any offences which have not been expressly excluded from
o his or her jurisdiction, either generally or in a specific case,

by the National Director.” (my emphas’s)

31, The powers of the DPP are further set out in sectlon 24(1) of the NPA Act e B

o wh:ch reads as follows

.' “24 Powers duttes and functions of D:rectors and Deputy .

Dlrectors o

W 4
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IR : ___-(;r)_ Subject to the provisions of section 179 and any other

o - refevant section of the Constitution , this Act or any other

_!éw,_ a Director referred fo in section 13 (1) (a) has, in

: : kespecr of the area for which he or she has been appointed, N

~ the power to-

@

_E:arry out functions incidental thereto as

| '3;- activities of all Deputy Directors and prosecutors

. ins_titure and conduct criminal proceedings and to

" contemplated in section 20 (3);

supervise, direct and co-ordinate the work and

- -_:}’n the Office of which he or she is the head; (my

. emphasis)

- investigations; and

~ exercise all powers conferred or imposed on or

o accordance with the provisions of this Act.”

supervise, direct and co-ordinate specific -

- carry out all duties and perform all functions, and

- .assigned to him or her under any law which is in

. PROCESS FOR PROSECUTORAL DECISION

. 32 - .Par_agraph 6 of the Prosecuting Policy of the NPA provides that: - o
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B _. N _".‘-The_primary responsibifity for instituting and conducting prosecutions

E _ vests in the DPP’s in respect of offences commrtred wrthm thefr areas . R

L ijUﬁSdlelon T

S 33,

332

3 .The decision-making process which has been in place at thls off ce ever smce

o I ;omed it 26 years ago is the following:

A case is allocated to an Advocate {’r" rst Advocate) who takes a

: dec:ismn __

__ A checking officer is allocated by a Deputy Director of Public

- - Prosecutions allocating work for that period. The checking officer is

-'_-r}_ormally a senior state Advocate or a Deputy Director of Public

- Prosecutions who is senior to the first Advocate who took the initial

A h daoisi_on. The checking officer may either agree with the decision and

o Sign off on it, or may refer it back to the first Advocate with suggestions

- ;'as to the decision that need to be made or discuss his/her views wnth_

L '-'the f rst Advocate as to the dec:snon that shou!d be made

Office notes are made on the file for every decision taken and reasons

e for the decision by both the first Advocate and the checking officer.

' This process is to ensure quality control of the decisions that are L

_ taken;

~ -responsible for all the prosecutorial decisions taken in the office, inthe -

The decision goes out in the name of the DPP who is ultimately

=
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- f'for_m of a letter which conveys that the person must be prosecuted on

| 'f'_soec:lf' ic charges in a specn" ed forum or that the DPP dechnes te

"1 Qrosecut and

| -:"33.5. _ Thls shall be so reflected, even though the decision was taken by the_ R

t” rst Advocate and the checkmg offi icer as explained above

: -ln contentlous or high profite matters the view of the DPP wsll be sought or the |

L '.matter wil be referred to himher for a final decision.

. 35,

l'r} deciding whether or not to institute a prosecution, a prosecutor is guided,
| -.__a.mong others, by the Code of Conduct of Members of the National

'Prosecutmg Authonty("the Code ofConduct") The pertment Secttons thereof - .

S "are set out below

351, Article C provides:

o _“Prosecutors should perform their duties w:mout fear favour or L

"'prejud:ce In particular, they should ~ - "

-(_c) fake into consideration the public interest as distinct from
B --media or partisan interests or concerns, however -

_- vocrferousfy these may be presented

) act with objectivity and pay due attention to the _'

B - constitutional right to equality;

) i
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N assist the court to arrive at a just verdict and, in the event
_' of a conviction, an appropriate sentence based on the = o

o :- i :é_Vf'denQe pr.esented..”
352, Article D provides: -

“1. Prosecutors shouid perform their duties fairly, consistently

o aﬁd expeditiously and ~

o (d) n i_n__the institution of criminal proceedings, proceed
n :When a case is well-founded upon evidence
| :_ .r_f:ea_sonably believed to be reliable and admissible,

o _'and not continue & prosecution in the absence of . - -

such svidence.” .
%2 Prosecutors should, furthermore ~ - -
. (a) E preserve professfonal confidentiality” o o

36 - To the extent that McBride was in possession of the NPA's confidential
' hﬁemoranda, this is of concemn. This leads to the irresistible inference that
-_:s'_uch_ memoranda were illegally leaked to McBride at the DPP's office.

o :McBride is challenged to take the Commission into his confidence by revealing
t_he source of the memoranda that came in his possession. This is a clear

o demons_trat_io_n that the so-called “Crime Busters” committed at least one
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K that the comp[amts were. tald by McBnde atthe Comm:sston

. In terms of the Prosecution Policy of the NPA a prosecution can only be

instituted where there are reasonable prospects of a successful prosecution.

i i -'-__'cr:me Itis on the basis of the contents of the illegally obtained memoranda e L

| E ‘The final product of the decision-making process will go out as the decision of - o

38, .

o '-__p_rqsecution that is not in line with the Constitution, the NPA Act and the

39,

the DPP. .

| have made it my duty in my career, as | am enjoined, not to allow any

"_-'_Prosecut__io_n _Poii__cy of the NPA or based on irrelevant consid_e_ration_s. o

-The matters that McBride complain,éd of were referred to me in my capacity

" ‘as the acting DPP for a final decision. In each case | explained my views to

-'_t'he___s Advocates who were working on the matters and the reasons for my

-_d_ec_isions. Where a certificate noile prosequi was requested | issued such a

o certificate and no private prosecution has been instituted in any of the matters.

o As explained above, all my decisions that McBride has compiained of have

B been endorsed by the Head of the National Prosecuting Service, who is the

S ultimate authority for all pmsecutonai decnsmns Those dec;ssons were also R

- '_.-endorsed by the NDPP.

40.

In the Zimbabweans renditions matter, IPID’s first report dated 22 January

- :2_014 implicates Dramat, Sibiya and Maluleke, but IPID’s second report dated

o 18 March 2014 exonerated Dramat and Sibiya. | did not read the two reports

o '..b_efore taking a prosecutorial decision in the matter as | wanted to make an o -

=
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* independent decision without being influenced by the contents of the reports,
‘but one that is informed only by admissible and relevant evidence in the
_‘ docket. | perused the docket, applied my mind and came to the conclusion - - -

- ‘that there was a prima facie case against Dramat and Sibiya,

This is the view that, according to Khuba, was held by the Senior Counsel that

' IPID asked for an opinion on the case. As previously indicated, McBride does

" not refer to the view of the Senior Counsel at all in his report or during his .~ |

42

~* “evidence at the Commission,

‘In the matter relating fo Sarah-Jane Trent (“Trent”) and Paul O'Sullivan

- (“O’Sutlfivan”), there was a memorandum prepared by Adv F W van der Merwe

. (“Van der Merwe"), a senior state Advocate and Adv H E van Jaarsveld (“Van
e ._.';Iéarsve!d"). In the memorandum, Van der Merwe and Van Jaarsveld indicated
) that there was a prima facie case for kidnapping, theft of cell phone and
: _' intimidation against Colonel Dawood (“Dawood”), Brigadier Kgorane

. (“Kgorane™ and Brigadier Ncube (“Ncube”). They referred the matter to mefor _ .

. afinal decision. .

43,

I._ considered the evidence in the docket, applied my mind to the matter and

"_'my view was that there were no prospects of a successful prosecution. |

: “decided not to prosecute Kgorane and Ncube for the reasons which |
dis_cussed and explained to them. My reasons were also placed on the file. My
S . decision was endorsed by the then Head of the NPS and the then NDPP. |

- 'attac_h hereto a letter dated the 19" of December 2017 in which Mr Shaun

ME G4
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" "'-__Ab_rahams (“Abrahams”) responded to complaints from McBride. A copy of
' _such letter is attached hereto, marked as Annexure “632” !wnll further below S

.._\'more fully deal WIth the contents of “GBZ” o

:: 44 I ‘have aiso issued nolle prosequi certificates in some of the matters and no_ '

pnvate prosecution has been instituted by such partles o

- .-'B_A_SE_S FOR ALLEGATIONS THAT | AM CAPTURED

__ 45 ~ The allegations that | am captured for political and corrupt reasons, and
= _: Qenerany, are without any factual or legal basis. Such allegations are merely
' _made to attack my professional integrity, reputation and good name. in all my
'__'33 years as a prosecutor, | have pursued only justice for the victims of crime e

e and have always acted w;th fairess to accused persons,

46 - I have followed the Prosecution Palicy, the Code of Conduct and observed the
o _.:.G_.u:idetines on the Role of Prosecutors adopted by the Eighth United Nations
| 'Congfess on the Prevention of Crime and the Treatment of Offenders,
.....'._?Hayana, Cuba, from 27 August to 7 September 1990 (‘the Guidelines”).
 These Guidelines, which have also been adopted by the NPA, article D (‘the
a _'-'roie of prosecutors in the admlmstratton of justfce) under 1tem1(d) requnres N L

:of a prosecutor that

- "In the institution of criminal proceedings, proceed when a case is well-

'fpgnde_d upon evidence reasonably belfleved fo be refiable and g

MS 44
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- admissible, and not continue a prosecution in the absence of such - -

 evidence.”

As indicated above, McBride might not like the decisions that were taken, but
~.a prosecutor is guided by the evidence in the docket, which is relevant, reliable
. and admissible. I, as the DPP, have to review and correct decisions that are

- *._brought to my attention and the decisions complained of, were also corrected -

~ inthe normal course.

The prosecutors that McBride refers to _have not dealt with cases of the - -~

 complexitythatlhave hadto.

49,

- A careful perusal and analysis of the evidence presented before the
. ! Commission and documentation reveals that the alleged bases for msmuating

| that I was captured are, mter alra the fol!owmg

. - 491 . S.uspenSi.On_S;

: .'.49.2. ~ Initiation of disciplinary process against officials in the employment of

| _:I_F_’Ip, inter alia, McBride, Khuba, Sesoko, _\__/i_ce_roy Maoka (“Maoka”y - N

: .':-and Moses Dhlamini (“Dhfamini”y, -

)19.3._ Political agenda; .

- 494 - Smear campaigns in the media;

Y7
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The preferring of criminal charges against, infer alia, McBride, Khuba,

Sesoko lvan Pillay (“Piflay”), Minister P Gordhan ("Gordhan’) o

General Johan Booysen ("Booysen’) Dramat and Subaya

‘The failure to prosecute persons who allegedly have political

-._‘_connections, where the merits for prosecution are strong. These

o  aspects are extenswely addressed in th!s aiﬁdawt under the relevant e

SBCtIOl"I

- Below, | separately address the various allegations set out above. . |

. Suspensions - o
. : '.'50._1.1. This is a labour relations issue between employer and
employee which does not fall within the domain  of R
prosecutlon o
. 50.1.2. The objective evidence, be it oral or documentary, presented
\ - "before the Commission, did not demonstrate or establish that
o I was invoived in the suspension of any of the officials, be itin = .
. the employment of IPID or SAPS.
~ Disciplinary Process =

. 50.2.

' ’-__-50.2.1._This is a labour relations issue between employer and

- :’e_mployee, which does not fall within the domain of . )

~ ‘prosecution.

WL gA
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50 2 2 1 was not involved in the dtscaplmary process of any person in

the employment of IPID

. 50.3. Polifical Agenda

.50 3.1. No evidence was tendered before the Commission setting out
o -."::.the names of the politicians on whose behalf a political
- ﬂ agenda was allegedly driven. Such details are not set out in

- :__.'tﬁe_ main and supplementary affidavits of McBride, Khuba,

~ Sesoko and also not in their oral evidence.

S _5_0.3.2._ I was not involved at ail in the Booysen matters, S

" 5{)4 -Smear Campaign In The Medig -

" 50.4.1. No evidence was tendered before the Commission that | am
-"'one of those persons that ran a smear campaign in the media
. _-_'agamst any of the wltnesses that testlf ed before the

.:Commassmn
'RULE33NOTICE

51 - '_On_ 15 April 2019 | received a Rule 3.3 notice, dated 8 April 2018, notifying me
o _"_t\hat_ the Commission’s legal team intends to present to the Commission the

..'e.vi_dence of McBride during the proceedings of 16 April . 2019, or soon
tﬁ__ereaﬂer as his evidence may be led, which evidence may imp!icate_ me in o o

a ::-.'Ul.‘ll_anL_II, |ilegal or |mpmper C.O_ndUCt. o S
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'52. | was further informed, through the Rule 3.3 notice, in what respect the
evidence of McBride implicates me. The notice further informed me that | may
- attend the proceedings and that in so doing, | may be ass:sted by a Iegal o

_"representatwe when McBnde gtves ewdence

- 53, . - 'was further notified, that in terms of Rule 3.3.6.1 to 3.3.6.3 should | wish, |
| -'_'may give evidence or call any witness to g:ve ewdence in support of my case, : -

Cor even cross-examine McBnde

54. _-Fu..rtherrnore, in the event | choose to invoke the provisions of Rule 3.3.6.1 to
- 3.3._6.3 above, | should bring an application within 14 calendar days in writing

B to the Commission for leave to do so. In terms of Rule 3.4, an application for
bfoss—examination as provided for in Rule 3.3.6 must be accompanied by a
L f.'_siélatement from me in response to the a"egaﬁpns.made by McBride against N

me.

- COMPLAINTS REFERRED TO ABRAHAMS REGARDING MY CONDUCT

55 :I_. deal with the complaints that were referred to Adv Shaun Abrahams
f“Abrahams”), and the outcome of the investigation, with regard to my conduct

B .héreinbelow. This is to demonstrate that there is no merit whatsoever in the
| auggations levelled against me that | have the tendency of protecting criminals

. .w_h_en there is sufficient evid_ence fo;a_prosecutipn, q_rth_at ! persecuted certain

. persons,
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~ 56. In this affidavit I will further indicate that Abrahams responded to the three
___:I_etters which McBride wrote, setting out the complaints against various

. officials.

'57. ~The contents of the three letters will be discussed fully below, under the

o headings as set out in McBride’s letters.

Regquest for revision of decision pertaining to Pretoria Central CAS 868/11/2016

- 58. . . Anthony Sehas, an Assistant Director: NSIT of IPID, addressed a letter to
Abrahams dated 26 July 2017. A copy of such letter is attached hereto, = B

‘marked as annexure “GB3”. .~

59 -~ Thisg letter deals with complaints relating to mismanagement of funds and an
~-irregular appointment by the former Acting Executive Director of IPID, Israel
. Kgamanyane ("“Kgamanyane”). This letter also indicates that a criminal case |

. was opened by McBride when the irregularity was discovered. . o

_: 60 - After the investigation, IPID submitted the docket to the DPP: North Gauteng
o for a decision without the warning statement of Kgamanyane, as he was
iunwilling to co-operate. His unwillingness was indicat__ed___in the investigating

officer’s statement.

1. - This letter also indicates that the case was discussed with one of the senior
B . Advocates at the DPP; North Gauteng who said that there was a strong case

- _' r_:igainst Kgamanyane._ The matter was assigned t_q Adv Elbie Leonard SCat - h
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f'the office. She decided not to institute a prosecution and set out her reasons

o m a memorandum WhiCh is attached hereto as “GB4” I concurred W|th her

dec:snon

. Dgfe_atin_ thg _ends of ‘ust_ice:_ _General Phahlane

McBnde addressed a letter dated 11 August 2017 2 copy of which s attached .

e 'hereto marked as annexure “GBS"

_"6_3. .

832
© 633

634,

. 635,

~This letter deals with the following complaints: __
Defeating the ends of justice investigation against General Phahlane;

Investigation against Kgamanyane;

Torture investigation against the Mabula Team;

‘Investigation against the Mabula Team on charges of kidnapping, o -

. .-:'_.d_ef_eat_ing the ends of justice and contempt of Court;

Investigation of kidnapping and assault against Brigadier Xaba and L

o others: Symington matter; B

836,

Perceived double standards by some members of the NPA in dealing

o _"with_ IPID cases, compared to how they deal with SAPS cases. Some -

:of_ the cases where this allegedly occurred, are as follows: .

Was
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,63_6_.1. - Decision to prosecute IPID Investigators and issuing of
_.;.; 175, S o S _

o . 63.6.2. - Failure by AFU to launch a preservation order; - s

e 63.6._3._ - Refusal by the NPA prosecutors to assist IPID in applying -
| o -.'fOf,_Sect:ion 205 subpoena, S

64. __'=__These_compiaints will be addressed _below._ R |

- Request for review of the decision of the DPP: Sandton CA_S_68810212017 and

 Lyttelton CAS309/02/2017

65. A letter from Mantsha Raphesu, a senior investigator at IPiD, signed by
o Sesoko, dated 5 September 2017, was addressed to Abrahams. A copy of )

-this letter is attached hereto, marked annexure “GB6”.

66, This letter was addressed with the purpose of dealing with the above cases

. .and the possible revision of my decision in these cases. . =~

67.  This letter indicates that IPID investigated the above cases and forwarded the
: dbckets to me for a decision. After consideration of the dockets, on 24 August
'. E_ 20‘} 7, 1declined to prosecute and addressed a letter to IPID to advise them of

my decision. ‘A copy of my letter is attached hereto? marked as annexure e

C Wgs
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:  68 o Th_e letter further states that my decision not to prosecute was taken despite
::_'-_t'he memorandum dated 31 May 2017, prepared by Van der Merwe and Van
."'J_allarsveid, confirming the existence of evidence to sustain a prima facie case
?gainst the suspects. A copy o.f fthis memorandqr_n,_ is att_gched here_to, _mar_k_ed_

- as annexure “GB8”.,

69, . The letter of Raphesu, dated 5 September 2017, further states that the IPID is
B o concerned that my decision not to prosecute appears to be solely based on -

. the version of the suspects. in conclusion, the letter states:

o “After careful consideration and memorandum by two Advocates from
" _\jfo_ur office, IPID is of the opinion that there are sufficient grounds for
o prosecution in both cases. The IPID request review of the decision of S

- | 'fhe Acting Director of Public prosecution in both matters.” . |

MY RESPONSE TO McBRIDE'S COMPLAINTS TO ABRAHAMS

?0 - Abrahams referred for my input, the complaints levelled against me. My . . .

- responses are as follows:

g 70.1.  Investigation against the Mabula Team on charges of Kidnapping,

o ‘Defeating_the Ends of Justice and Contempt of Court (Lylleton .

S ¢ AS309/02/2017 and Sandton CAS 688/02/2017)

= _ “~Inthis matter, O’Sullivan and his legal advisor, Trent were arrested by

o g ___the poiic_e pursuantto a v_a_!id warrant of a_rrest. __Two prosecutors from

g
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B .:_"_"r__ny_ofﬁce who worked on the matter, Van der Merwe and Van
- ; -_:laarsveld,decided that the police officers who arrested O'Sullivan and
. -Trent, must be prosecuted. The matter was referred to me for a final
| :_."c_l_ecis_ion. | was of the view that there were no reasonable prospects of
.. '__a _éuccessful prosecution and the decision was glaringly incorrect as
) the State would not have been able to prove the elements of
'-'._u_n.iawfulness, knowledge of wrongfulness as well as intention. |
ex_p!ained the rationale for my prosecutorial decision in a
o _' ";_-'r_;e_morandum, dated 6 September 2017, addressed to the then Acting
Deputy NDPP (the Head NPS), Mzinyathi. A copy of this
- f._nﬁemorandum is attached hereto and marked “GB9”. The
:" 3 _' .'_C.hairperson is requested to read same as if specifically incorporated
. L __.h.erein. The NDPP endorsed my decision. Such endorsement is .

 reflected in annexure *GB2" hereto. -

-70.2. . Investigation of Kidnapping and Assault against Brigadier Xaba and .

| Others: Symington matter (Brooklyn CAS 790/10/2016) -

3 ’.70_.2.1._ - This case relates to an incident that took place at South
. ;_Afﬁcan Revenue Service (“SARS”) offices when three

3 _:.'_rn:_embers of the Directorate for Priority Crime Investigation

i __(__“DPCI’), also known as the Hawks, went to the offices of

o SARS on 16 October 2016 to obtain a statement from a

3 ARS legal officer, Viok Symington . (“Symington”),

e
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- "-_régarding a legal opinion that he wrate pertaining to the

" early refirement of another SARS official, Pilay.

| E '_7_0._2_.2. - .From my perusal of the docket | gleaned the information .

L sé__t_out below: <

70221 ~~ The memorandum of the Priority Crimes
 Litgation Unit (‘PCLU") dated, 17 October

o :_ 201 6, raised issues which Brigadier Xaba and

o :j _:the investigation team had to obtain clarity on

: from Symington. On the same day, the then

Actlng Head of PCLU, Dr JP Pretorius

= : ._(“Preto;ius”) e-mailed th.e PICLU

. m emorandum to Brigadier Xaba. The PCLU

B ?0222 On_ the same day, Brigadier Xaba in turn e-
R .r'nailed it to the attorney who was contracted

" to SARS, David Maphakela (“Maphakela”).

P _:-:"On_ 17 October 2016, Maphakela forwarded

R the ~memorandum  to the SARS

. ._'Commissioner, Thomas Swabihi Moyane

~ (“Moyane”). On 18 October 2016, Moyane

- then handed the memorandum to SARS

. Chief Legal Officer and Symington's
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* immediate supervisor Kosie Louw (“Louw") to

R _d"iscuf;ws it with Symington, which he duly did.

- ?0223 On 18 October 2018, the investigating team
L proceeded to SARS offices and had an initial
..'-_i_'c_onsultation with Symington, explaining to
| ; hlm the aspects that he needed to canvass in
"-__his_statement. Symington indicated to them
L 'that_ he was familiar with those aspects, they
o : ..."'Qave_ him two additional aspects that he

i h_eeded to caver in his affidavit,

.:70._2.2_.4. '..T.he investigating team then went to obtain
B :."--'__'t'h_e affidavit of Louw and proceeded to the
:'3(_30__mmissioner's office. They enquired from
:" ~him how Symington happened to know the
."'.__'.iésu_es that they want him to canvass in his
_éf_ﬁda_vit. He then informed them that he
o :__han_ded the PCLU memorandum and
) accompanying documents to Louw to hand to
Symington. They wanted the PCLU
ke l_',m;emorandum to be retrieved as they were
.._'con_cerned that it might be leaked to the

- press. Moyane asked his bodyguard, Thabo

Ry
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“Titi (“Titi"} to accompany them to Symington's

R office to retrieve the PCLU memorandum.

".--;: 70225 - Moyane was informed that Symington is
- 'rgfusing to hand over the PLCU
o © memorandum. Moyane then called Louw and
- '. __f'requested him to intervene. Louw proceeded
to the building where Symington, Titi and the
\' '. investigating team were. Before Louw's
s .-:a'm_va!, there was a stand-off between
' Symington, Tii and members of the
o _. investigating team resulting from Symington’s
| refusal to hand over the PCLU memorandum,
".'..@hereUDO” Symiﬁgton was prevented from
leaving the boardroom. Symington then

o '_(:ﬁ.al_l_ed the police emergency line to complain - 3

. that he was held hosta_ge.

. ' 7_0__.2._._2.6._ . j-Léuw then arrived at the boardroom with two
B o :".oth\er SARS officials, namely Erich Smith
- ."'(.“S__mith”) and Mark Kingon (“Kingon”) and
. t:_rie.d in vain to persuade Symington to hand
o -_bv_ér_ the PCLU memorandum. In attempting
._._'t.o persuade Symington to hand over the

""'__P_CLU memorandum, Symington was made

)
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.._.‘_:an offer of a document with the same

| q.'u_e_stions in lieu of the PCLU memorandum.
\_'S:.ymington rejected the offer and tried to

| 3__:illea_-ve the boardroom. A member of the

| iﬁv_estigating team grabbed the memorandum
o _. .. - ffom his hand as he was walking out, and they

_"_-Ieﬁ. o

S . 70.22.7. . Some seven days later, on 25 October 2016,
| S Symington reported the matter to the police
'é_l_ﬂd deposed to an affidavit. A day later, on

. | 26 October 2016, he made a second affidavit. -~

.- '_ . 70.2.3. -_;After a perusal of the two affidavits deposed to by

R ~Symington, it was clear to me that the two affidavits were
"'-_-:."self-contradictory and thus negatively impacted on the

| __.":p.ro_Spects of a successful prosecution. | brought these
. ':'_c_ﬁoh_tradictions to the attention of my two colleagues who
. : worked on the matter and they informed me that they did
|  :.__ ._n.qt detect the contradictions. | am certain that had they
B ﬁ_spdt_ted these contradictions from the onset, it might have

: i'mpacted on their decision. | then wrote a letter to the [PID
o e)éplaining the reasons for my decision not to institute a
- _prosecutlon A copy of that letter, dated the 24t of October__

- :."2017 is attached hereto marked GB11”

B .
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7024 ~Before | considered this matter, Symington brought an
. g : ufgent application in the High Court to interdict SARS from
L ._ instituting disciplinary action against him arising from that

N '--.:jncident. A copy of the relevant judgment is attached
f\er_eto, marked as annexure “GB12”. Fabricius J

| ._'j"re_mar_ked_as_ follows when dismissing the application: .

) “ln my view those events ought to have been settied

"_-l;yith_ a handshake and a discussion over beer. Mr Titi

h ; "\ézas_prepared fo accept an apology, whilst Appiicant

démanded his dismissal. Respondent’s comment

) ._ _I-rh_at Applicant is inclined to melodrama is borne out

- by his assertion that he was “subjected to unlawful

. " kidnapping”,  The person on that day in the
. ..__boardroom conducted themselves in a less than - .

" dignified manner but that was about it.”

- 70.2.5. My reading of Fabricius J's remarks indicates that even the
':'_."__J_udge was of the view that there was no threat to

- ‘Symington,

: - 70.26.  Symington's attorneys, Werksmans  Attorneys
. (“Werksmans") applied for a nofle prosequi certificate,

which | duly issued. The said certificate is attached hereto

at
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. 7027 - Subsequently, Werksmans enquired whether the certificate
AR -.i_nc!uded Moyane’s protector, Titi. | wrote a letter, dated 19

. _..f__.-:_-Ja_.n_u_ary 2018, confirming that the certificate includes all

o susp ects including Titi. A copy o_f this __!e;te_r. is_at;aqhed_ R

."' :-'_._ma{ked_f‘G_B..‘.‘l,,_ R

o '7_0.2_.8. . The fact that no private prosecution was pursued, in my
S view, confirms that my decision not to prosecute was . . - X

correct.

B :_- 70.2.9.. . Based on the aforesaid, particularly in comparison to the

) :Iack of detail in McBride’s affidavits, the evidence during
. _'_'the Commission and the generalised hearsay statements |
B '."'__"respectfully submit that the ailegatlons levelled agamst me . L

o are compieteiy unfounded.

- ABRAHAM'S RESPONSE TO IPID'S COMPLAINTS

As indicated above, on 18 December 2017, Abrahams responded to the above

- -"_'complamts from IPID, as set out in annexure “GBZ" hereto He addressed o

'_ each complamt md:wduaily, as foliows

N :_-7_1_.1.__ Defeating the ends of justice investigation against General Phahlane

R - Abrahams indicated that, after perusal of the available information, he

'f.:oonfi_rm_ed my decision not to prosecute the matter. A decision in this - :'

Y.



SEQ 33/2020-076

. '}page 32

S 'matter was taken by Advocates PW Coetzer and K van Rensburg of o

- :'::.__'?1._2. . Investigation against former Acting Executive Director General

- Kgamanyane . -

o Abrahams indicated that the decision not to prosecute was indeed
borrect. This decision was taken by a Deputy Director of Public

__ _' Pros_ecu’_tion ("DDPP") who is a senior counsel, Adv Elbie Leonard.

. 71.3. . Torture Investigation against the Mabula Team

.~ Abrahams indicated that the matter will be prosecuted by a State
Advocate stationed at the DPP: North Gauteng ofﬁce and no further L -

L rewew of these matters are required.

714 _Investigation against the Mabula_Team on charges of kidnapping,

i - defeating the ends of justice and contempt of court

R _' Abrahams indicated that after consideration of the representations in
fhe above matters and consultation with me, he agreed with my k.

. .'decisi_on to decline to prosecute the above matters.

: ':- 71.5. investhatlon of kidnapping and assault against Brrqadler Xaba and .

| : others Symmgton matte o |
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___-Ab__rahams indicated that he supported my decision not to prosecute
. | members of the Hawks and Titi and that their actions should ratherbe . -

- dealt with internally by SAPS and SA_R_S,_ respectively.

o _Z 71.6. _Peme;ved double standards in dealing wi_th IPID cases . ..

?161 - Decision to prosecute IPID investigators and issuing of -

C 178

_'_Ab__ra_hams indicated that he was satisfied, foliowing
._.c_or_jsultation with me, that the swiftness in handling of the

-. '::_:s_aid matter is to be expected, as it was handled by the
'-:.O_fganised Crime Component with dedicated resources,

- .--___a'nd_not_hing sinister could be found in this regard. . - S

o .. 5. 7 1.6.2.  Failure by AFU to launch a preservation order . . = o

:_' | Aprahams indicated that the AFU preservation order
: .-"_agp!ication in respect of Phahlane showed evidential gaps
_ énd that further investigations were necessary. This was
'c;jnveyed to IPID and, at the date of the response by

S Abrahams, feedback from IPID was still awaited. =

’ -_'-'-.T‘I .6.3.  Refusal by NPA prosecutors to assist IPID in applying for . o

P "Section_zos subpoena - .
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A_brahams indicated that following a perusal of the
o __ "-'explanations supplied by the relevant prosecutors, he was
'_Satisﬁed that no sinister or inconsistent conduct can he

e 'éttributed to them.

72, "'In__ response to annexure “GB2” referred to above, McBride addressed a letter
- ; ;f to Abrahams dated 23 of February 2018. A copy of thls letter 13 attached B o

e hereto marked as annexure “GB15”

) ?3 __ .'_jln this letter, McBnde indwlduaily responds to each of Abrahams responses o

- as fo!iows

?’31 Defeatmg the ends of |ust|ce agamst Generai Phah!ane (Kameeldnft o o
R CAS123/11/2016) " R

B McBride indicated that IPID does not agree with Abrahams’ decision
o __ "-'_a:nd that they question the rationality thereof, 1PID requested that the

. NDPP issue a nofle prosequi certificate. The decision in this matter
was taken by the two Advocates as shown in the afttached - S

~ . memorandum, Annexure “GB16” hereto.

1 73.2. Investigation against former Acting Executive Director, General

S : _i_(gamanya_n_e (Pre_tori_a Cent_raf CAS 868/1_1/20_16_) o

R



o B McBride indicated that IPID does not agree with Abrahams' decision
'and that they question the rationality thereof. !PID requested that the

- -:NDPP issue a noﬂe proseqw certifi cate
733,

o _McBride indicated that IPID does not understand why the other
o "; abcused members were not charged, given the evidence, including

o 'the_ additional statements obtained as per Adv van der Westhuizen's

Torture investigation against the Mabula Team .

SEQ 33/2020-079
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' '-instructions. McBride further indicated that Abrahams’ decision was

o |rratronai and IPID requested that the NDPP lssue a noﬂe prosequ:_.

. 734
. jde_featinq the ends of justice and contempt of court '(_Lvttleton

| CAS300/02/2017 and Sandton CAS 688/0212017) -

” - McBride indicated that IPID disagrees with Abrahams’ decision and
o "_that the complainant in the matter indlcated that they mtend pursu:ng

T pnvate prosecution

135,
© others: Symington matter (Brooklyn CAS 790110/2016)

.'-'-certrfc:ate SN

Investigation against the Mabula Team on gharges of kidnapping,

-Investigation of kidnapping and assault against Brigadier Xaba and
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~McBride indicated that IPID disagrees with Abrahams’ decision and
- '_ that the complainant in the matter md:cated that they mtend pursumg A

a prlvate prosecutron

. DOUBLE STANDARDS

738 ~ Decision 1o prosecute IPID Investigators and issuing J175

* (Kameeldrift CAS_12/O_1_]2017) BT

) _MeBride indicated that IPID still hoids the view that the investigation
.':-__egainst IPID is for an ulterior motive, which is to interfere with IPID

'j'nvestigations, and that continuing with such prosecution is irrational.

Mc_:Bride requested, as there is litigation pending in the North Gauteng
B - _'High' Court, that before any. deeision is taken on this matter, IPED_ E

~ should be informed to enable them to make representations,

~-73.7. Failure by AFU to launch preservation order

- '__McBride indicated that they have moved forward, in consultation with
L __the SCCuU prosecutors and that there is an agreement on how to move__ o

: _ fomard

: :'_73._8_.__ _ -Refusal by NPA prosecuiors to assist IPID in agglmng for Sectlon 205
S _' subpoenas (Kameeldrift CAS 123/11/2016) L

g8
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| -McBr_ide indicated that IPID is not able to engage further on this issue,
as IPID is not privy to the explanation given to Abrahams See -

_par. agraph 8 of Annexura “GBZ” referred to above

74. In order to place my response to the allegations levelled against me in their
e -_:__p__.fo_per context, it is necessary that | deal with the evidence as set out in the
| _ .af_ﬁ_davit of McBride and to the extent necessary, his oral evidence before the
.'Commission. To the extent | do not deal with each averment contained in the

o .aﬁ“dawt or oral testlmony, such faalure should not be construed as an

admussnon thereof.

* THE DISPUTED PARTS OF MCERIDE'S STATEMENT AND TESTIMONY

L 75, The relevant paragraphs in the affidavit of McBride where he makes
| '_-averments about me are paragraphs 64 125 126, 127 and 128 where he o

. amongst others, state that:

751 . M__ar._wka, a Director: Litigation Services at IPID lodged a complaint
S reg_arding my conduct, during a consultation with Khuba and Maoka,
| ::.j_Wh_iCh consultation Ireiated to the rendition prosecution. For some

iﬁexplicable reason, after this complaint was lodged, Maoka accused
fné_of leaking information to the media. Further, Maoka accused me

o .of being responsible for his transfer together with other officials of the =
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"lPiD to other provincial offices of the IPID.' No evidence was placed
- before the Commission to corroborate such unfounded aﬂegattons .

o Ievelled against me.

| 752 That a core group of Advocates in the NPA under the leadership of

:. Ab_rahams working with Advocates Tori Pretorius (“Preforius”),

| Mo_sing, Sibongile Mzinyathi (‘Mzinyathi”), Sello Maema (“Maema’),

| ﬁ_ﬁolatlhwa Mashuga ("Mashuga’)) Raymond  Mathenjwa

- - _'(_'fMathenjwa’j and | have been at the forefront of enabling capture of

| .'_"'_"_'th.e criminal justice cluster through the persecution of corruption

- ﬁg_ht_ers, and protection of criminal suspects by declining and/or

s del_aying decisions to prosecute suspects investigated by the IPID in
o '_.’..e'ases where their subordinates, who are experienced prosecutors |

. had recommended prosecution based on sufficient evidence.? .

| 75.3. . That this aileged core group of Advocates interfered with the IPID's
' ou_ersight function and worked against the independence of the Hawks

" _.by instituting prosecutions against Dramat, Sibiya and Booysen and

- '-iﬁave thus attempted to destabilise both the Hawks and {PID through
o 2 ﬁalioious prosecutions due to politically driven actions. These
-.Advocates impeded the work of IPID by declmlng to prosecute o S

e o '-suspects mvestlgated by IPID3 |

: Paragraph 64 McBride's affidavit
-Paragraph 125, Ibid.
- '__'Par_agraph_126 and 127, lbid.

ol
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- _-?5.4. . That McBride wrote to Abrahams, requesting that he review Mzinyathi'
o -.'énd my decisions, which undermine the decisions of Senior Public

FE Prosecutors and Abrahams, in turn, simply agreed with our actions.* o N

 THE_GROUNDS UPON WHICH MCBRIDE'S EVIDENCE IS DISPUTED AND

' DENIED

76, ] wish to place it on record that insofar as Khuba and Sesoko implicate me in
- :'_* - 'w:jongdoing, | do not deal with such allegations as | was specifically directed
o 1o address the allegations levelled against me by McBride. In this regard, | .

- reserve my rights to respond in due course should it become necessary. . - B

7? : _Be.low, | deal with the contents of the paragraphs previously mentioned, in
- which | am implicated, as directed by the evidence leaders in the Rule 3.3 - -

~ notice.

- 78 -I' take note that in terms of Rule 6, the Commission has a discretion to receive

"'anv egvidence that is relevant fo its mandate that might otherwise be

E inadmissible in a court of law” and that the rules of evidence applicable in a

. :_- court of law need not be strictly applied to the determination of the admissibility
h bf evidence before the Commission. [t is my submission that the interest of
o .ju_s_tice and prejudice are amongst the most important factors that the

~ Commission should take into account in this regard.

e ‘Paragraph 128, lbid.
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- 80,
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: waever, | respectfully submit that the degree of hearsay and sometimes
| dbub!e hearsay in McBride’s affidavit and evidence is so egregious that it
o ; :_ z'o'ught not to be admitted in terms of the Rules. | demonstrate the egregious
'.-:._'.nature of the ewdence betow about the averments m the respectwe__ . -

= paragraphs

“Ad paragraph 64 -

B ~ 80.1. McBride alleges that Maoka raised a complaint to McBride regarding

| my conduct in the rendition matter. No specific details are furnished

. _ébo_ut this complaint, other than the hearsay nature of the averments

- m this paragraph. In the event that the Chairperson admits the
| '__"’h(_ea_rsay evidence, despite Maoka not having submitted an affidavit,

. such evidence should be weighed against my uncontroverted version. =~

B 80.2.1. .__Maoka allegedly being transferred together with other
. "'-oft"CIaIs to the Gauteng, L!ITIDOPO and KwaZulu-Natal

_'oﬁ'ces of IPID

80.2.2. . Maoka and others were accused of leaking information to

o | : the media but charged for different misdemeanours.

E _80.3. ~ Itis unclear to me how all of this is connected to my conductas no

. nexus was established. -

T



SEQ 33/2020-085

 Pagest

' 80.4.  Despite such shortcomings, due to the potential reputational damage

B o _-ch_h unfounded allegations have to my standing in the community,
" _s_ociety and my profession as an officer of the Count, in the absence
L of any concrete evidence, | am compelled to speculate as to what the IR

_ actual bases of such allegations are, in order to clear my name, - -

o | 80.5. _On_the 15t of June 2020, my legal team addressed a letter to the Acting

.-_Secretary of the Commission, enquiring whether, amongst others,
.: .Maoka will be testifying before the Commission and if so, whether an
o g a_fﬁdawt have been prepared on his behalf. My legal team further
}equested that if indeed there is such an affidavit, that they be
- .f'u_n_'_lished with same. My legal team has subsequently been advised
o .'_'t_hat Maoka has not deposed to an affidavit. Should Maoka, however,

| ":-m future depose to an affidavit, I reserve my nght to supplement my o -

o response to this paragraph..

806 My interactions with Maoka relate to the rendition case. | was

_‘-.ailocated the rendition case to consider and take a prosecutorial
o ".__'_.:'_ciécision thereon. i thus invited the investigating officer in the case,
: '_ Khuba, to my office for a consultation on 3 March 2015. The invitation
o | wés_extended to Khuba only, as the investigating officer, as is the
o :'_stér}dard procedure. However, on the arrahged date he arrived with
| . '.Maoka without prior notice of such company. Despite the

e _' unannounced company, | permitted Maoka to attend the consuitation - . o

g



S wnh Khuba as he was an official of the IPID and I had nothing to hide - -~ o
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_'f_rom him.

807

- Subsequent to the aforesaid consuitation, it became apparent to me

._that Maoka and Khuba had little to no understanding of my approach

" of playing “devil's advocate” in the consultation. This is buttressed by

R _Khubafs e-mail dated 10 March 2015, and my response thereto. | : o

- aftach the e-mail stream hereto, marked as annexure “GBA7".

In my response, | explained to Khuba that a final decision was not yet

" .im_ad_e and my discussions with him and Maoka were debates of

- :'various scenarios based on the evidence at hand and what other

o '_'ev_ide_nce was outstanding. | made it clear to Khuba that once a

decision was made, it would be communicated to him through proper o

" ‘channels.

80._9_.

It is correct that Maoka raised a complaint against me to the then

o NDPP, Nxasana, about how | conducted the consultation.  responded

| :to the allegations made by Macka and Khuba in my memorandum,

o _: 'éddressed to Mzinyathi, dated 8 April 2013. A copythereof is attached .

o :‘_a_nd marked as annexure "GB19”.

8010,

Mzinyathi considered the complaint lodged against me. Mzinyathi

o :-_mac_ie a finding, indicating that there is no merit in the complaint lodged

. against me, in a memorandum dated 13 April 2015 addressed to

- '_Nxasana_. Mzinyathi's memorandum is attached hereto and marked = =~

e

§
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D . __.f"c_-;__B19. Annexure “GB18”, with annexure “GB19” were submitted
. to Nxasana. As there was no further feedback from Nxasana, it can
be inferred that he accepted my explanation. This interaction between
hyself and Maoka and Sesoko is referred_to in the portion ref_e_rrin__g to |

- my involvement in the rendition.

E 8_0.1_'}._ As stated above, the rendition case is proceeding against Maluleke
-+ “only, and is pending in the High Court for trial. | deal fully with the case -

o _'.a._gain_st Maluleke later in the relevant section in the affidavit. S

81, Adparagraphs 125-128 .

o 8:1 1. . i deny that | am and/or was at the forefront of enabling the capture of
| ._ ’ihe criminal justice cluster by not pfosecuting where it is established

3 fh_at there is sufficient evidence to prosecute, by persecuting crime

_ busters and by overtuming decisions of junior advocates when there

-+ Is sufficient evidence to prosecute.

81.2. . As the Acting DPP at the time, ! carried the final responsibility for all
L .' the prosecutorial decisions that emanate from the office. | exercised
" those prosecutorial functions independently, impartially and subject

only to the Constitution and other prescripts referred to previously.

K -81_.3._ in the execution of my duties as such, | have made decisions on the
S _'St_rength of the evidence in those dockets on all matters referred to me

- _by members of staff who reported to me. These included IPID cases e
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ia'nd cases investigated by other law enforcement agencies. The
dockets are available for scrutiny by anyone who wants to chailenge S

the dec:s;ons made | :n them

- -REQUEST BY EVIDENCE LEADERS OF ° MATTERS THAT | SPECiFlCALLY HAVE =

- 10 ADDRESS

82. I have previously alluded to two meetings held with evidence leaders. In the
o ﬂrst meeting with Adv Hulley SC (“Hulfey”), attended by my legal
' 3,_répresentatives, including Kopman, the instructing attorney, on 8 September

c 2020, Hulley requested that | address in my affidavit the _foi!__owing iIssues;

e '3_2_17_ How I interpret the effect of the judgment of the High Court of South
..'Afr_ica, Gauteng Division, F!retoria_, in the matter of Freedom Under
- Law vs NDPP and Others case number 89849/2015 dated 21

. December 2017 (FUL judgment),

- 82.2. -With regard to the phrase “bife the bullet’ related to the complaint of

= Maoka and Khuba, did | use the phrase and if s0, what | meant byit.

._'_83. o i __a_ttended the second meeting held on 16 September 2020 between the

: evidence leaders and my legal team, as well as colleagues from the NPA who

.' :'”_-afe either implicated persons or are referred to in documents before the
-':'_-Commlssmn In the meeting, Hulley requested that I address a number of .

| |ssues Iaddressed the followmg Issues ra:sed
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811 Since the meeting | had with Khuba and Maoka occurred a while after
o \_'the__second report (dated 18 March 2014) had been issued by the IPID,
_w_he__ther Khuba had expressed any views with regard to the second

 report.

. 812 ~ What my view is r_egardi_ng the status of the iPiD reports. - o

- ~ 81.3 . Besides the rendition matter whether | dealt with matters emanating . .

- from IPID.

o 81.4  Whether my conclusion was that there was a case made out in the

- do_ck_et against Maluleke, Dramat and Sibiva, and if so, on what
in_fo_rmation or pieces of evidence did_ | find that there was a case - -

. -;_: --..a.gain_St Dramat and Si_biya_? o -

o '_‘81.5 - When | made the decision to prosecute, how did | decide- whether it

o -.-'was_based in the facts in the docket, and to what extent | compared
the pieces of evidence, contradictions and how | came to that

: _conclusion. -
| 816 Whether had prepared a report after studying the docket.

© 81.7 How many statements Madilonga made. Whether Madilonga made

. __Ttwo or three statements.
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| 81.8 .____Whether by allowing Zimbabwean Police entry into South Africa,

o -Dramat had committed an offence, because in his ewdence at the o o

: -.'Comm:ssmn Ju!y said such was an offence,

| :'."8__1.9 - How the rendition docket was put back into the system, in that the

docket had been lying, filed somewhere, alone, and yet, it was .

i -; resuscitated and who the investigating officer was. A

| ; '81 10 Whetherl used the phrase “bite the bullet” refating to the comp!a:ntof_ R

Maoka and Khuba and |f s0, whatl meant by lt

In spite of the answers | provided to the above questions, Hulley requested

‘that !__spec_:iﬁca_n_y address the following in my afﬁdav_it,_aiso giving fuil details: B

.'384_.1._ - Whether my conclusion was that there was a case made out in the

docket against Maluleke, Dramat and Sibiya, and if so, on what
. lnformat;on or pieces of evidence did I fi nd that there was a case - -

e -'agamst Drama’t and Siblya'? o |

e _.‘84_.2. . When | made the decision to prosecute, how did | decide- whether it

: Was based in the facts in the docket, and to what extent | compared
the pieces of evidence, contradictions and how | came to that = -

- conclusion.

WS
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"84._3. _ How the rendition docket was put back into the system, in that the
docket had been lying, filed somewhere, alone, and yet :t was ) -

resusmtated and who the lnvestagatmg officerwas. - f __ e

_EV!DENCE | REL!ED ON IN MY DEC!SIONS IN RESPECT OF THE RENDITION

' MATTERS

85 The evidence | relied on my decision making in respect of the rendition matter -

-_ 86. .Before | give a surﬁmary of the facts, | deal briefly with my involvement in the
| \ : ﬁ-;atter. The Director of Public Prosecutions (Advocate Mzinyathi (“DPP")
- handed me the matter on a date that | cannot recall, but | surmise that it was
o f_:in early 2015. My office is next to his and he uses me asla sound board on
'.most of the matters that he deals with, in light of my seniority. In fact he asked_ .

| me to relocate to an office next to his, for this purpose.

87 'He_ asked me to go through the docket in order to give him my views as to

| ; 'Whe_ther there is a prosecutable case or not. | could not immediately

._:¢0.m_mence reading the docket due to other work commitment. After several

_' _Wéeks, probably mid to late February 2015, he asked mefhow far | was. | told

- '.-lhi_m_ that | had not commenced reading the docket and he was very
- _:';d_isappointed. I'assured him that | will commence with the of reading the docket .

immediately. .

| Ny
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33 o jn_ order for me to get to grips with the facts quickly, | telephoned Khuba on the
- ' _;23rd if February 2015 to arrange for a consultation with him, | have ascertained
'. fhis_ date from the memo | sent to Mzinyathi on the 9" of April 2015 regarding
tﬁo complaint by Khuba and Maoka, attached hereto as "GB18”. During the
- _ie_lophone conversation, | introduced myself and informed him that | am seized
| _. : '@ith the case and need to discuss my views on the matter with the DPP. |
| ihformed him that | had not read the docket, safe for following the reports in
. t__he media during the litigation between McBride and the Minister of Police. |
_osked him whether or not there is a prosecutable case. He mentioned that
- :.-'..IP_!D has obtained the opinion of Advocate Barry Roux SC, who was of the
L '_ .-vi'ew that there was a case against all three accused, based on the success
-"reports We agreed that he will come to our office on the 39 of March 2015 at
o 09.00 | have ascertained this date from annexure “GB2” mentioned above.
" He then came to the office as arranged in the company of Maoka and took ‘me S

R through the evidence in the docket

. SUMMARY OF FACTS

' THE FACTS IN THIS MATTER CAN BE SUMMARIZED UNDER THE FOLLOWING . -

MAIN THEMES:

| THE EXTRADITION PROCEDURE

89. The Extradition Procedure of the Republic of South Africa is regulated by the
.. Extradltron Act 67 of 1962 (“the Exiradition Act”) and the SADC Protocol on

Extraditlon(“the Protocol ’) The relevant Sectlons prowdes as follows N
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' /891, The Extradition Act, as amended
89._1.1._ - Section 4(1) provides:

"“4T (1) Subject to the terms of any extradition
i . .ég._reement any request for the surender of
B : _' éhy person to a foreign State shall be made

R ._ g _' to the Minister by a person recognized by the
_."_'Minister as a diplomatic or consular
'..'-'rgpresentative of that State or by any

E Minister of that State communicating with the

- an._fstar through diplomatic  channels
'."'_:_'-‘.';_éxisting between the Republic and such

"'.'_":____89.1.2._ - Section 5 provides: - - -

o . “5.(1) Any magistrate may, imespective of the
| Qmereabouts or suspected whereabouts of
Co '_th_e person to be arrested, issue a warrant

o for the arrest of any person- - :

" .(a) upon receipt of a notification from the
S o '_ Minister to the effect that a request for

o fhe_ surrender of such person fo a -
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: foreign State has been received by =

 the Minister; or .

(b) upon such information of his being a

'pérson liable to be surrendered to a

e _fbref_gn State, as would in the opinion

o of the magistrate justify the issue of a

o - "'@érrant for the arrest of such person,
o had it been alleged that he committed .

" an offence in the Republic. -

- _' o _"'(2)_ Any warrant issued under this section shall
| '. ~ be in the form and shall be executed in the
- | ,r}_ranner as near as may be as prescribed
'-: iﬁ_respect of warrants of arrest in general
o b-V or under the laws of the Republic . |

B ._' re!ating_to_criminal procedure.” - -

892, The SADC Protocol on Extradiion
8921 _ _Section 3 provides:
L “EXTRAD!TABLE OFFENCES |

1. Forthe purpose of this Protocol, exiraditable

- éffen_c‘_e ‘are offences that are punishable . - -
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f"_imder the laws of both State Parties by

~ imprisonment or other deprivation of liberty

. for a period of at least one year, or by a more

o ' severe penally. Where the request for

. éxtradftion relates to a person wanted for the

.- enforcement of a sentence of imprisonment

o ~or other deprivation of liberty imposed for

. such an offence, extradition may be refused

" -.__'if a period of Jess than six months of such

“ sentence remains to be served.

- -For the pumposes of this Aricle, in
. determining what constitutes an offence
) :agafnst the laws of the Requa__sted State it - -

- shall not matter whether: - -

(a) the laws of the State Parties place the

-conduct constituting the offence within
- the same category of offence or
--.descrfbe the offence by the same T

'  . ferminology; and -

(b} the fotality of the conduct alleged
- against the person whose exiradition

s sought shall _bé taken into account

g
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and it shall not matter whether, under
~ the laws of the State Party, the
i -Gbnsﬁz‘uent elements of the offence o

- Where extradition of a person is sought for an

o _.'_c_iffe_nce against a law relating to taxation,

&i;__st_oms duties, exchange control or other
fevenue maillers. extradition may not be
_Ere.fused on the ground that the law of the
i Requested State does not impose the same
kfnd of tax or duty or does not contain a tax,

~customs duty or exchange regulation of the

. same kind as the law of the Requesting State. =

An offence is exiraditable whether or not the

B conduct on which the Requesting State bases

S its request occurred in the territory over which

" it has jurisdiction. However, where the law of
-the Requested State does not provide for

" jurisdiction over an offence in similar

o '_"c__:frpumstances, the Requested State may, in

- Jts discretion, refuse extradition on this basis. -

| »
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5 : 'Extradfﬁon may be granted pursuant fo the
. provisions of this Protocol in respect of any - . L

| offence provided that:

(a) it was an offence in the Requesting
o '"-S.tate at the time of the conduct

-._._';-;on_stituting the offence, and o e

: {b)  the conduct alleged would, if it had

L '_ zfaken pface in the Requested State at

ihg__time of making the request for

= é)(trad:'tion, have constituted an
offence against the flaw of the

" Requested State. .

' 6‘ - ff fhe request for extradition relates to several
"":_'_sepa rate offences, each of which s
p:u_m'shab!e under the laws of both State
'-f?ar_ﬁes, but some of which do not mest the
3 'c;_.ther requirements of paragraph 1, the
| -.'.-'éequested State may grant extradition for
| sﬁ_ch offences provided that the person is to

- __'z;e extradited for at least one extraditable o

_offenqe_” o . .

8922 Section 4 provides: L

NGB |
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E '__:"M'ANDATORY GROUNDS FOR REFUSAL TO - -

EXTRADITE

o Extrad:t!on shall be refused m any of the followmg

L fc;rcumstances S c

(_e_a ) - if the offence for which extradition is
".feqqested is of a political nature. An offence

of a political nature shall not include any
o pffence in respect of which the State Parties

o hév_e assumed an obligation, pursuant to any
S | 3  ﬁ;ultilatera! convention, fo take prosecutorial
B __ ':_:ac_:ﬁon where they do not extradite, or any
o dthgr offence that the State Parties have
_:agreed is not an offence of a political

character for the purposes of exir adition; .-

o -_'(b) . ¥f the Requested Slate has substantial
o Qrﬁunds for believing that the request for
- éxtraditfon has been made for the purpose of
brbsecuting or punishing a person on
o _."_é.cc_:qunf of that person's race, religion,

-  ' ﬁationah‘ty, ethnic origin, political opinion,

. Sex or status or thaf the person's position

. maybe prejudiced for any of those reasons;

. ._m%
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~“{c) if the offence for which extradition is
requested constitufes an offence under
- kh_iﬁtary law, which is not an offence under

 ordinary criminal faw;

. .(d) . if there has been a final judgment rendered
o ."'-:a_rgain_st the person in the Requested State or
_'_-.'a Third State in respect of the offence for

" which the person's extradition is requested;

'_(é) - ;'f. th__e person whose extradition is requested
. ﬁhas, under the law of either State Party,
Ibecome immune from prosecution or

'. '_ p?njshment for any reason, inc!udﬂr__zg _!apse |

- “of time or amnesty;

. (’9 - if the person whose extradition is requested

~ has been, or would be subjectsd in the
| -Requesting State to torture or cruel, inhuman
B __I(_:;r. degrading treatment or punishment or if
o :.ﬂ_‘.;at_ person has not received or would not
s .-_"receive the minimum guarantees in criminal
g ': .'broceedfngs, as contained in Article 7 of the
-"-?qfﬁcan Charter on Human and _P_eOpIe_s o .

o Mg »
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o (g) _if the judgment of the Requesting State has
o ._ '_ _: .ﬁeen rendered in absentia and the convicted

s person has not had sufficient notice of the

~ trial or the opportunity to arrange for his or

| | her defence and he or she has not had or will

::'r;ot have the opporiunity to have thg case . T

*  retried in his or her presence.” -

8923 Section 5 provides:

 “OPTIONAL GROUNDS FOR REFUSAL

' Extradition may be refused in any of the following

- circumstances: . -

o (a)_ ~ if the person whose exiradition is requested
| rs a national of the Requested State. Where
__éxtradftion is refused on this ground, the
. -: Requested State shal, if the other State so
N requests, submit the case to its competent
a authorities with a view to taking appropriate
- actfon against the person in respect of the

e Offence for which exiradition had | been o |

. I.Ireque.sted,‘ |

1
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o (b)  if a prosecution in respect of the offence for

E 'whfch extradition is requested is pending in
: '.the Requested State against the person o

o whose extradmon is requested

(¢)_ . if the offence for which extradition is

A _requested carries a death penafty under the

| __ 'faw_ of the Requesting State, unless that
State gives such assurance, as the
.' Requested State considers sufficient that the
- :_“death penalty will not be imposed or, if
o ‘:'-.;,ﬁpqsed, will not be carrjed out. Where
e xtradition is refused on this ground, the
o Requested State shall, if the other State so
'__f':re.guests, submit the case to its competent
eethorfﬁes with a view lo taking appropriate

3 aetion against the person for the offence for o B

o which extradition had been requested; o

. {d) if the offence for which extradition is

" requested has been committed outside the
"'terrfm!y of ejther State Party and the law of
fhe Requested State does not provide for

| Jurisdiction over such an offence committed

Mg
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i".our_s_f'de its  territory in . comparable .

. circumstances;

= '_'(é) if the offence for which extradition is
= _réquested is regarded under the laws of the
éequested State as having been committed
__'.'r'n whole or in part within that State. Where
' '_ :__'é__).rtf_'adiﬁon is refused on this ground, the
| '.Requested State shall, if the other Stafte
_‘_Pér_ty so requests submit the case fo its
| __'c@mp_etent authorities with a view fo taking
o a;pproprfate action against the person for the

| '_.'zoffence for which extradition had been . - R

| (ﬂ - If the Requested State, while also taking into
-.:'.ac_:.co_unt the nature of the offence and the
| '.';nt.?resr of the Requesting State, considers
| _-fh_at,_ in the circumstances of the case, the
extradition of that . person would be
incompatible with humanitarian

- '__}_consideraﬁons in view of age, health or other

- personal circumstances of that person.” =

S '89.2.4.  Section 8 provides: -

o " )



. 'CHANNELS OF COMMUNICATION ~AND

. REQUIRED DOCUMENTS

" 1 A request for extradition shall be made in
L ._":wr.f.t:ing. The request, supporting documents
_énd subsequent communications shall be

o tr_;ansmitted through the diplomatic channel,
difectly between the Ministries of Justice or

| é_ﬁy other authority designated by the State

‘ | _...-..Pames. 2. A request for extradition shall be

. accompanied by the following:
Lo | (a) ._ ..,‘n aﬂ qases,

o ‘description of the person
- ":_.'s'c.uught, together with any other

o l-_:.'nformatf'on that may help to
' 'eétab!ish that person's identity,

.as accurate as possible, a

the text of the relevant
. provision of the law creating
__fhe offence and, where

- hecessary, a statement of the

SEQ 33/2020-103
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L 'f!aw_ relevant to the offence and
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" a sfatement of the penalty that

" can be imposed for the -

. offence;

- if the person is accused of an offence,

o py a warrant issued by a court or other

competent judicial authority for the

o - arrest of the person or a certified copy

of that warrant, a statement of the

"ibffence for which extradition is

o 3 -i_fequested and a description of the

S "acts or omissions constituting the

. offence, by a statement of the offence

a?_ﬂeged offence, including an
. indication of the time and place of s -

- commission;

if the person has been convicted of an

o ~ for which extradition is requested and

*-a description of the acts or omissions

k _' constituting the offence and by the

original or certified copy of the

- judgment or any other document

- setting out the conviction and the

. sentence imposed, the fact that the . =

N7

|
|

|
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- sentence is enforceable, and the
- extent to which the sentence remains -

e _._(d) . ifthe person has been convicted of an

e '6ffence in his or her absence, in
_iadditfon to the documents set out in

- | p.aragraph 2 (c) of this Arlicle, by a

| :'st\étement as to the legal means
o .éi..(aﬁab.’e fo the person o prepare his

- .I'IC;J_" _.her defence or o have the case

. retried in his or her presence;

o _' (€ ,"f{he_ person has been convicted ofan

_."offence but no sentence has been

." -f;ﬁposed, by a statement of the
offence for which extradition is

' r.e.qu_esred and a description of the
o aé_ts or omissions constituting the
" _é»ffence and by a document seiting out
the conviction and a staternent
- a.fﬁ(ming that there is an intention fo

- impose a senfence; and .
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M fhe documents submitted in support of

: .a request for extradition shall be
- - accompanied by a translation into the

L language of the Requested State or in

o another language _accep_t_ab!e to that -~ o

"_Staf_e.” . |

" :-89_.2_.5._ _Section 10 provides:

*PROVISIONAL ARREST

: In all cases, the competent authority of the

. . Req_uesting State may apply by any means

A request for provisional arrest shall be sent
" to the competent authority of the Requested
State either through the diplomatic channel

- _-br directly by post or telegraph or through the

o International Criminal Police Organisation

S (INTERPOL) or by any other means

fhe Requested State. . B

- affording evidence in writing or accepted by

o ‘which allows for & written record for the

. provisional arrest of the person sought. - -~
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 + An appiication for provisional arrest shall -

. _fhclude the following:

@

. Such information, as may be available,

. about the description, identity, location

' and nationality of the person sought;

a Statement that a request for "

. L ‘extraaition will follow;

a description of the nature of the

o offence and applicable penally, with a

o - 'br__fef summary of the facts of the case,

o '_jhc!uding the dafe and p[ace -t‘he_ i

)

B of a warrant of arrest or a statement of

. offence was committed;

_a staterment attesting fo the existence

the punishment that can be or has

- ._been imposed for the offence to which

. this Protocol applies; and

e

L _-Requeste_d State.

USgs

-any other information which would
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. T_he_ Requested Stafe shall decide on the
N _ "épp!icarion in accordance with its laws and
N _&ommunfcate its decision to the Re_ques_ting_ .

- B ‘State without delay.

. (éj) E Provisionai arrest shall be terminated if
o "'th.e Requested State has not received
f__the _request for extradition and
_;\sa}pponing documents through the
-'_bbanne; provided for in Article 6 within
R th;rty (30} days after the arrest. The
- competent  authorities  of  the
_"-.:R.e_quested State, insofar as it is
B pénnitted by the law of that Stafe, may
.'égtend that delay with regard to the
L ré:ceipt of the documents. However,
o | the person sought may be granted bail
at any time subject to the conditions
| "éonsidered necessary to ensure that
.'.'-__'tfir_e person does not leave the country;

o and

o (b) The provisions of paragraph (a) shail

 be without prejudice to the right of the

- -person so arested to be released in -



o
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Y _"_'-ac_:cordance with the domestic law of

.:.fhe Requested State.

h k | 6 o The_ release of the person pursuant fto
.. '-3 _' -péragraph 5 of this Article shall not prevent

. ' t;e-afrest and institution of proceedings with a

- . . ;/féw to extraditing the person sought if the

o :..}-equest and supporting documents are .

- ._ 'Sub_sequenﬂy received.”.

90 - IHirst deal with the Extradition Procedure as the case turns on it. In the event
t:hat there is a need to extradite a person sought in connection with a
B .’_'-sus;;ected commission of a crime, there are four scenarios that may unfold

. ',dependmg an the cwcumstances of the partlcular case.

- The scenarios are:

o 91.1.  Interms of the Extradition Act 67 of 1962 (“Extradition Act”);

91.2.  Aninternational treaty which may be bilateral or multilateral; o o

_.’9_1_3_. The SADC Protocol;

91.4. On the basis of comity between the Requesting State and the Host



“gz

93,

- fepresentations, are averments made that any of the four possible scenarios -

 9¢-3

95,
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- In none of the four scenarios would there be an instance where police officials
S lof a Requesting State arrive without the necessary official documentation
o 'stati__ng the purpose of their visit as well as conf_i_rmation that arrangements for .

S their arrival has been made. \

" Neither in the statements of Maluleke, Dramat or Sibiya, nor in their

* are followed,

This is buttressed by the fact that the Zimbabwean Police Officials arrived at

" "t_he_ Beitbridge Border Post without any documentation and with no
& confirmation that arrangements for their arrival have been made.
-:-'.Consequently they had to have their entry into the Republic enabled by -

'VDmmm,

-When a fugitive is sought in a foreign country, a letter of request must be

| '_'I-_submiﬂed to the hosting country, in this case of South Africa, through

o . INTERPOL or Department of Justice via Department of International Relations

0.

. (DIRCO). if authorized, a warrant of arrest will be applied for and authorised -

by the police of the hosting country. .

-Once the fugitive is arrested, a Section 11 process of the Extradition Act 67 of
o :_1962 is followed where an enquiry is held before a magistrate in whose area
~ the accused was arrested, with a view to surrender of such person to the o

- foreign state. .
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':'-917_. L  |f the order is granted, the charge sheet and order are taken to the Minister of
o ".__Just_ice for a section 11 order. In terms of article 4 of the Protocol in respect of
-”Co-_o_peration and Mutual Assistance in the Field of Crime Combating, a police
_@fﬁciai of a foreign state “who wishes fo enter into and be present in,...the
._'.r__em'tory of another state, shall obtain the approval of the officials in charge of

- 3 the_centra! office” (i.e South African office of INTERPOL) and in terms of article

3(3) “only the police official of the hosting country shall be responsible for

- __'.'..{racing, arresting, delaining, guarding or keeping in custody of any person
. _éuspecred of having committed any offences...”. | attach hereto a copy of the

- “SADC Protocol on Extradition, marked as annexure “GB20”. . -

- SUMMARY OF THE EVIDENCE IN THE RENDITION MATTER .

 The visit to Zimbabwe by Dramat, Sibiya and Brigadier Basi

98. t|__tih_eran'es and trip authorities that are attached in the docket indicate that on
- _:'S_August 2010 meetings were held in Harare between South African police
o -. t;ﬁicia[s and representatives of the Zimbabwean Police Commissioner and
éiso the Head of the Regional Bureau in Harare, Mr Zimfukwe Dramat (head

- _"'_o_f the DPC), the then Brigadier Sibiya (who was at the time the sectional head

of National TOMS) and Colonel Basi (staff qfficer) (‘Basi’). | refer to the

. ":'_mee_ting as the Zimbabwe meeting.

-. '9_9_.__ - The meetings related to general policing issues including drug trafficking in

o - the region, the extradition process of the Republic and the handling of fugitives

| U\S gk
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" between the countries were also discussed. A fugitives committee was . - .

" established and Sibiya was to head the committee. -

. 100.

~‘As indicated by Basi, apparently prior to the Zimbabwe meeting, Dramat had
a meeting with Colonel Hilton Mendez (“Mendez”), the head of

~Extradition/Fugitive Section of the Fugitives Desk of INTERPOL South Africa,

- - to discuss issues around exfradition. Mendez indicated to Dramat that

o Zimb_abwe had complained that South Africa was not assisting with fugitives,

o _.Mendez indicated further that the procedure to be followed around extraditions

. '_ -hlm along to the Zimbabwe meetmg

-and that INTERPOL was to be the nodal point for dealing with fugitives,

-and the tracing of fugitives were to be deait wrth by Sib:ya hence Dramat took

'_:Killi_ng of Superin_ter;g!ent Chatikobo of the Zimbabwean_ police

101

o __ -robbe:y of his official CZ pistol. The Zimbabwean Police suspected that the

- Chief Superintendent Chatikobo ("Chatikobo™, a senior police officer of the

| - Zimbabwe Republic Police (“ZRP") was killed in Bulawayo on 18 September

2_010. The victims mentioned in the kidnapping charges, who are all

:- Zlmbabwean citizens were suspected to have been involved in his murder and

.' "'i'.;wctlms in kidnapping charges have fled Zimbabwe and sought refuge in

: trace and apprehend the suspects.

" _ Daepsloot Squatter Camp near Randburg. They enl:sted the help of Dramat to

ELtrv of Zimbabwean police into South Africa on 4 November 2010
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102 ~ A delegation of about eight ZRP led by one Colonel Ncube entered South

e - Africa via the Beightbridge border post on the evening of 4 November 2010

- _éﬁ_er making arrangements with Dramat. Dramat was telephoned by the Acting

S Unit Commander of Beightbridge police station, the late Lieutenant Colonel

'."'Madilonga (“Madijonga”), about the visit. Dramat confirmed that he has

; ::I-;.nowtedge of the visit and the delegation was allowed to enter South Africa.

o f.._'.;The delegation of ZRP then headed to Promat Building in Pretoria for the
b purpose of tracing suspects beheved to have been mvoived in the murder of -

. Chatikobo in Bulawayo

__:-'Mge_tin of Zimbabwean delegation with Dramat S

_1_03_._ The contingent of ZRP arrived at Promat Building where Dramat was based_ o

o _' and met with Maluieke on the nlght of 4 November 2010.

.' 104.  Coionel Leonie Verster (“Verster”) saw them under a tree during the same
- -"'.'_-hight around midnight when she returned from her operation. She spoke to
- Malu_leke who introduced her to the head of the ZRP delegation, who was also
o :' - | a colonel. Maluleke informed Verster that the ZRP delegation is in South Africa
B m connection with the investigation regarding a murder. She saw the same
B '_\'._Zimbabwean :co!_on_ei the fg!lowing day m captain M_aiulek_e'js office drinking . \

_"105_. Dramat's personal assistant, Ms Pumla Mphothulo (“Mphothuio™ received

- _:-'Mal_u_Ieke and the _Z_RP_d_el_eg_ation_ on 5 N_ovember 2_0__10_and __to_ok thef_"_ to -
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o Dramat’s office, who directed her to take them to his boardroom where he met

-.ihe deleg__ation._ _

106, - Colonel Neethling, of DPCI AND a member of Gauteng THOMS, subsequently
L told Verster that they helped :Maiuleke to arrest the Zimbabwean suspects at . o

the request of Sibiya.
- Operations 1o trace, arrest, detain the Zimbabwean nationals

107.  According to an information note dated 4 February 2011 and signed by
R V_erster, found on the laptop of Maiuleke, ZRP visited the offices of DPCion 5
"November and held a meeting with Dramat about five (5) of their nationals that

s _i&gre sought for killing Chatikobo and robbing his CZ pistol. The note aiso

_;' mentions that Maiuleke was tasked to frace the suspects, who were arrested

- ._éft.erthree sleepless nights and that the suspects was later successfully taken - o

- to Zimb.abwe.' N

'First operation on 5 November 2010 involving the arrest of Messrs Shepard

ZTs_hgma_, Witness Ndega]Nkosi, Nelson Nc_!_lovu_and Maghawe Sibar_jda :

; 108 .Members of the Gauteng Tactical Operations Management Unit (“TOMS")
.”3_-wer_e assembled at Fourways Crossing in Randburg during the late

' aﬁernoon!early evening on 5 November 2010 to receive a briefing about an
.'\:o.pe_ration that was going to be conducted in Diepsloot to look for the

o “abovementioned suspects. Some witnesses alleged that Sibiya was present o

UQ Vol |
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at this meeting point but seated in his car, a dark BMW It IS a[so alleged that -

100,

; it three ZRP officers were also present there.

Three South African police officers were sent to Diepsloot to monitor the

R movements of the suspects, who later became victims in the kidnapping

--_:'_Char_ges. The suspects, Shepard Tshuma (“Tshuma'), Witness Ndeya/Nkosi

B - ("Ndeya/Nkosr') lived in the same shack and Maghawe Sibanda (“Sibanda”)

X _' " stayed in his own shack but they all lived in the same premises. The other

N ;_euspect, ‘Nelison Ndlo_vu (“Nd!ovu_'f)_ was \.visitin_g_ th_er_n_,_ h_e liye;i__in -

110,

" 3f‘.__lohen_nesburg. o

._“I_'he_three police officers monitored a car belonging to Ndeya/Nkosi, which was

'_pla_rked outside his shack in the street. When Sibanda, Ndlovu and

o :Ndeya/Nkosi went to the latter's car, they were arrested and made to lie down

ip front of the car. Ndlovu was fetched from the shack he was in and made to

o “lie down with the other three. It is alleged that they were assaulted.

11,

The three police officers then summoned their colleagues who had been

- ~ waiting at Fourways Crossings. All the police officers who were at Fourways

112,

~where the four victims and the three police officers were.

-Maluleke checked the identities of the four victims who were still lying down in
' '._'front of Ndeya/Nkosi's car against the list of names that he had in his

_possessaon and also confirmed their identities with the three ZRP officers.

o __-.Crossings and the three Zimbabwe police officers then drove to Diepsloot

Maluleke conf:rmed that these are the suspects that were soughtln connectton L

TR AN
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e process and captaln Maiuleke took their money and ce!l—phones

-The four suspects were then arrested. Ndlovu and Sibanda were placed in the

L sa_me vehicle and the other two were placed in a separate vehicle. They were

o wnth the murder of Chatikobo. The suspects were allegedly assaulted in the . ;

' " _'.-'then taken to Orlando police station at the_ instru(_:tion of Sibiya where they - .

114,

- were booked in as illegal immigrants, -

~ Sibiya sent a series of SMS's to Dramat and the then Colonel Lebeya

. ('Lebeya"), Dramat's deputy, presumably updating them on developments

o .."regarding the arrest and detention of the suspects. Ndeya/Nkosi was then

: _ "taken away the same night by the police to Meadowlands, SOWETO, to point

. out another suspect, Mr John Nyeni ("Nyon/'). Ndeya/Nkosi was allegedly S

115

. severely assaulted.

On November 2010, Maluleke visited the four suspects at Orlando police

o St_at_ion and took photos of the suspects as well as their fingerprints. When the

" _suspects asked him why they were arrested, he informed them that they were

o ._arrested for identity documents and being without documents. When they

o requested their cellphones and money, he informed them they will getthemat

. alater stage. . -

116,

The four suspects were fetched by Maluleke from Orlando pelice station on

o _. "'_:quday, 8 November 2010 between 12h00 - 13h00, and Maluleke asked two

o police officers from Orlando police station to place them in a marked police

vehicle. Maluleke told a female police officer who was on duty at the client - E

[T
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service centre (“CSC") to make an entry that they were being taken to

_ Beitbridge. Maluleke was driving a white Nissan NP 200 van. The two police

| 6fﬂ'cers from Orlando police station climbed in the marked police vehicie and

e followed Maluleke's van until at certam off ices, presumably Maluleke s oﬂ“ ices

BRI

o _' in Pretona at Promat Building.

Maluleke informed Sibanda and Ndiovu that the two police officers from

= Orlando police station would take them back to inspect their documents. The

o __ two palice officers took Sibanda and Ndlovu back in the marked police vehicie

: -_fbut dropped them off along a freeway They allegediy walked back to_ o

. D:epsioot

118,

Mailuleke placed Ndeya/Nkosi and Tshuma in a white sedan and handcuffed

--:-_fhe_m.__He (Maluleke) placed his personal luggage in the sedan, and an

'unidentiﬂed colieague of Maluleke occupied the front passenger seat.

| - Ndeya/Nkosi and Tshuma were driven fo Beightbridge border post. When they

- arrived in Musina, Maluleke made a call. He (Maluleke) parked on the side of

| .: and sat next to Ndeya/Nkosi and Tshuma in the rear seat of the car. Maluleke

o -ihfonned Ndeya/Nkosi and Tshuma that the unidentified person who had just

o taken a seat with them was a police officer, and would ensure that they pass

R : through the border quickly. Their car stopped near Home Affairs offices at

- the road in Musina town and another unidentified person boarded the vehicle

S Beltbndge where Maluleke and the person who had just boarded thelr vehlcle - |

E -went :nsmfe the said ofﬁces Maiuleke had some f Ies w;th ham

TANEUIN
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119 . _It is alleged that Maluleke and the unidentified person came back to their car,

- and Maluleke then went to drive the sedan, but the other person was driving

o in front of them and they were driving in the wrong lane, against the flow of

o traff ic. Upan arrival on the Zimbabwe side of the border the Zimbabwe potice

arnved and handcuffed Ndeya/Nkosi and Tshuma. 1t is alleged that Maluieke

.' '. "'removed the handcuffs he had cuffed the suspects with. it is further alleged

| :-..t:hat the suspects were assaulted by the ZRP officers and taken to Bulawayo
o Central police station where they were tortured for several days Tshuma was -

S Iater reteased but Ndeya/Nkosi died in custody.

1 20._ It i_s,__ alleged that after a few weeks, subsequent to the burial of Ndeya/Nkosi,
.fl;shuma retured to South Africa and met Maluleke. Tshuma is said to have
- . i..'hfqrmed Maluleke what happened to him and Ndeya/Nkosi in Zimbabwe. It is
: _._alleged that Maluleke then remarked that he knew what was awaiting them in
_' Zlmbabwe because, according to Maluleke, when you kl" a pollce off icer in.

o .'Z:mbabwe you will meet a similar fate

.-.Second operation involving the arrest of Pritchard Tshuma on 22 November R o
'2010 T o : T N

- 121. A second operation was conducted on 22 November 2010 to arrest the
o " remaining suspects in the murder of Chatikobo. Members of TOMS
S ."-_:'a_ssembled at Diepsloot Shoprite mall, It is alleged that General Sibiya was =~

" a.lso_ present at the assembly point, driving a bl_ack_ BMW, but later left.

W
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: _  122 : Z.Maluleke briefed the police officers who were to conduct the search before the

o 'ober_ation commenced. The search party first went to to Diepsloot, a particular

| :_. _ﬁouse situated at a corner, where they found a woman who took them {o
o ;%aﬁother house where Tshuma was found in the company of his girfriend. He -

B was arrested and taken to Alexander police station. . .

123 | A member of DPCI, Warrant Officer Selepe (“Selepe”) was requested to report
L at Alexander police station on 23 November 2010 where he met Maluleke,
.. R _w_ﬁo was driving a white Nissan hardbody double cab. Selepe then booked out
o '_.I_-'-‘ritchard Tshuma on behaif of Maluleke and he (Maluleke) then handcuffed
Pﬁt_chard Tshuma. Selepe drove Pritchard Tshuma to Silverton police station

:-:_ _én___d Maluleke escorted Selepe. Pritchard Tshuma was then booked in the cells

; at Silverton police station. Maluleke informed Selepe that Pritchard Tshuma

- ':was going to be escorted to Musina the following day, 24 November 2010. .

1 24 ~ On 24 November 2010 Selepe reported at Maluleke's office in Silverton, where
B he found Maluleke in the company of Pritchard Tshuma, who was already
| _Bandcuffed. Maluleke then put Pritchard Tshuma in Selepe’s car and put leg
;_-.irﬁns on Pritchard Tshuma. It is alleged that Pritchard Tshuma and Selepe .

) '_'t-hen left for Musina, and Maluleke escorted them in another car. o

) 125. It is alleged that after arriving into Musina, Selepe signaled to turn to Musina
| :.po!ic_e station but Maluleke flashed his headlight to indicate to Selepe that he
L must drive on. Maluleke called Selepe on his celiphone and informed Selepe

that they are going to Beitbridge border post. Selepe drove up to Beitbridge -

M( rodk
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'_ --_'police station, where Maluleke came to their car, removed Pritchard Tshuma

B '.;fro_m Selepe’s car and also removed the leg irons. Maluleke allegedly left

- Prichard Tshuma has since not been seen alive again. =~~~

126

- 127,

Maluleke caused the name of Mr Gordon Gordi Dube (“‘Dube”) and other

suspects to be circulated as a wanted person(s) and had also requested Crime

~ also wanted for crimes committed in the Wierdabrug area.

Crime Information Gathering (“CIG") at Wiérdabrug police station went to look

-_for Dube on 12 January 2010 and he was subsequently arrested together with

| ~ two other persons near a bottle store in Diepsloot after a shoot-out with the

- police. A firearm was recovered where he was seated in the car. Dube and

: other two persons were charged for possession of fire-arm and ammunition

.";- __ '__Pritchard Tshuma handcuffed. Selepe returned to Polokwane. Itis alleged that o

 Third operation involving the arrest of Gordon Gordi Dube on 12 January 2011 -

- Information Office at Wierdarbrug police station to help trace them. Dubewas

- as per Diepsloot CAS 93/1/2011 and appeared in the Attendgewile regzonal_ e o

- court on 14 January 201 1and 21 January 2011

128,

The_ firearm, CZ pistol, that was confiscated during their arrest was

:.j_ subsequently forwarded to the Ballistic Section of the Forensic Science

._'_"Laboratory for examination (“Ballistics”). Maluleke teiephoned the ballistics

- _expert assigned to the case, Warrant Officer | Dlamini (“Dlaminf’), during

: '-January 2011 and requested him to bring the case docket relating to

o possession of a firearm and ammunition. It is alleged that Maluleke further R

1l ..
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e informed Diamini that the Hawks were investigating other suspects and that
_-'.._'the firearm recovered was used to kill Chatikobo. Maluleke, mentioned to
: ‘Dlamini that the INTERPOL wanted the accused to be extradited to Zlmbabwe :

i - :_to face charges there and he was going to fac:lltate that process

._ ;_129. . ;_The case against Dube and the others was withdrawn on 28 January 2011 at

: | _t_ﬁe request of Maluleke. Itis alleged that Maluleke took Dube along, informing

o 'the investigating officer in the Wierdabrug cases, constable L. Meyer
: -_'..(“Meyef) that Dube was going to be handed over to the Z[mbabwean __

o _Government through immigration related matters.

 1 30. Ma!_uieke also arranged for the firearm to be collected from Ballistics and he
- 'handed it to Superintended Ncube of the ZRP on 26 January 2011 at o

o l DPCI/Hawks offices in Sllverton Pretona

2011 to arrest Johnson Nyoni - - -

-0 eration conducted on 26 Janua

131 - CIG from Wierdabrug police station continued to search for persons on the list
| .bf_ wanted persons referred to above. Again, they went to Diepsioct on 26
o .Jénu_ary 2011 and arrested Johnson Nyoni (“Nyoni) with the assistance of
,ﬁé_mbers of Tactical Response Team (“TRT). He was tak_en to the offices of K N R

_ .._:_-_Ma!ulek_e at Promat Building in Silverton.

1 32. ltis alieged that Maluleke's camera was used to take several photos of TRT
o : ‘members who took part in the last operation, Wierdabrug CIG who participated

: ~in the fast two operations and the three ZRP officers who monitored the

TR
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o - Operation, to celebrate the end of the operations. A celebratory braai was also

o organized for at Promat Building in Silverton. Maluleke also handed the CZ

o I-'pistoi to Ncube of the ZRP. Photographs of the handing over of the CZ pistol

 werealsotaken. .

133,

It is alleged that Dramat came to address them during the celebratory braai

| and thanked everyone who partlc;pated in the operatlon but cautioned them :

134,

to keep the operatxons a secret

It is alleged that on 26 January 2011, Maluleke arranged with Constable Meyer

- (“Meyer"), the investigating officer in the Wierdabrug cases, to collect Dube

| Maleke.

136,

~ it is further alleged that Maluleke detained Dube and Nyoni at Pretoria Moot

- o pb_l_ice station on 26 January 2011. Maluleke then illegally deported Dube and

- Nyoni to Zimbabwe via the Beitbridge border on 28 January 2011. When

o Maluleke arrived at the Beitbridge border he handed Dube and Nyoni to the

136,

-"_been seen alive again and are suspected to have bee_n killed_. :

-__.'The deportation of the arrested Zimbabwean nationals -

- The removal of the Zimbabwean nationals mentioned above from the Republic

'_'__"'of South Africa by, amongst others, Maluleke, and their being handed over to

'fmm Kgosi Mampuru prison where he was detained and hand Dube overto - -

'ﬁ_"__zR_P on the Zimbabwean side of the border and they have allegedly never -

L ZRP officials under the guise that they are being “deported” for being illegal

i“\ ~N
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" "fr-._ir_nmigrants was in truth, not a “deportation” but an extradition. | say so
o ___-"because a deportation in the South African legal system is conducted by
S :oﬁ" cials of the Department of Home Affairs (Home Affa;rs”) in terms of

E _!egtsiatnon admln:stered by Home Affalrs

137. In the rendition docket, there were statements deposed to by Home Affairs = =

“ officials who amongst others stated that: -

| '.'1'37.1 There was non-compliance with the procedures when “deportlng” the - c

| four Zlmbabwean natlonals

'-.137.2. SAPS members are not allowed to deport any person wuthout the e \'

- tnvolvement of Home Affalrs

. 137.3. There was no record to the effect that verification of the identity of the
o "'_suspects was conducted by an Immigration officer and a high
o "commlsszoner or embassy (of the person scountry of ongln) regardlng N

K the four suspects

" 137.4. There was a Dispensation for Zimbabwean Programme (“DZP”) from
o 20 September 2010 to 31 December 2010, in terms of which no
o Zimbabwean was supposed to be deported on the basis of illegal

o '-..._:_d_oc_uments during that period. The period was extended to 2011 - S

| 1 3?.5_. ‘Maiuleke visited the Soweto Home Affairs office and Maluleke showed

o ‘Home Affairs documents with signatures, and Maluleke asked an
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B - official from the Office whether the officer could identify any signature
" ‘onthe documents. Maluleke was told that the signature did not belfong

i to any of the Home Affairs staff stationed at the Soweto office; N

- '137.6. The form BI-1725 had been discontinued in 2008, and the Notification

of deportation form must be accompanied by fingerprints of suspects; . .

- ._1'_37__'.7. The custodian of the stamp used on the deportation documents was
" '--'a_n Immigration officer who was on ieave on the date indicated on the
- ".Sai_d documents, and the Officer had locked the stamp in a safeduring .

- _her absence.

1.38._ ~From the available evidence, the said removal and handing over was an
: ':_f'ext_radition. it is clear from the facts sketched above that in actual fact, the
'__'a.fre_sted persons were extradited to Zimbabwe, where they were sought for
Qa_rious criminal activities. This extradition was conducted without following
exf_radition procedures in various legislative, international t_r_eaties. and

- .. agreements applicable in the circumstances.

’--139. -Further, Maluleke, Dramat or Sibiya do not in their statements and o

o ;"represe\nt_ations aver that they had followed any extradition procedure. o

"“-14{_). ‘The extradition of persons without following procedures set out in the various
Instruments described above is a serious constitutional breach which renders
R not only the persons involved in the unlawful extradition, but also the

administ_!‘ation of the country guilty, of unconstitutional conduct. For persons a

Wt 2
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- i_nQoI_ved in the unlawful extradition, charges of rendition are valid against

.  ¥ _fhem. | am advised by my iegal representatives that an application for leave

o 'tc ‘make submissions to the Commission will be sought, in terms of Ruie 3.9,
_-'_:_m order to put forth legal arguments penam:ng tothe constltutlonal breach that__ o

- 'resu!ted from such unlawful extradlt[on

141, | Below I set out what evidence was available against Maluleke, Dramat and
o __ : -Si_b_iya and why ultimately, charges were preferred against them. | also set out
| '."the bases on whlch charges agamst Dramat and Slb;ya were wﬂhdrawn

E _prows;cnaily

* EVIDENCE AGAINST MALULEKE, SIBIYA AND DRAMAT -

:14_2.: | set out individually below evidence extracted from the above summary of "

facts which | consndered agaznst each of the above off‘c;als

 Captain Maluleke

1.43_._ | ‘As appears from the summary of facts above, Maluleke led the first operation
o the evening of 5 November 2010 at Diepsloot, and four suspects Chuma,
S "-_ _S.ibanda, Ndlovu and Ndeya/Nkosi were arrested. Some witnesses claim that

':'Sibiya was present at this operation —.cth_er_s__are adamant tha_t he was not.

- Dramat was not present.

' :1_4{1. .. These suspects were detained at Orlando police station as iilegal immigrants

B f-_'eng_i were escorted to Beitbridge border post by Maluleke on 7 November - = B

“C‘ N
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2010. Two of them, Sibanda and Ndiovu, were released along the way and
althey returned to their places of abode in Diepsloot. Only Chuma and

| Ndeya/Nkos: were handed over to ZRP at the Bettbndge border post.

.: 145 _ -Chuma was released some eleven days later by the ZRP and he returned to
o ' South Africa. By then, Ndeya/Nkosi had been killed by the Zimbabwean police.
: 'A_c_:cording to a copy of Ndeya/Nkosi's death certificate published in newspaper
"I_excerpt attached and marked A35 in the docket, the cause of death was_ N B

" ) multlple gunshot wounds. H|s date of death is not visible. .

'-_:_.'146_. ‘A second operation waé held on 22 November 2010. Again, the operation was
.' . .'_'I{ed by Maluleke. The suspect, Pritchard Tshuma, was arrested and detained
= _a:t. Alexandra SAPS on chal‘ées indicated as robbery and murder with CAS

._ 348/1 1/2010 — no station .mentioned. An Occurrence Book page on which he
1s booked out from Alexandra to Silverton has a different date. On 23
No_vember 2010 Selepe booked Pritchard Tshuma in at Silverton as a
'vrér_;soner in transit — Bulawayo CR 1337/11/2010". On 24 November 2010

_' _. "-I.Vla__lul_eke booked Tshuma out at Silverton as aforesaid. Tshuma was then
- : "e_sco_r_ced by Selepe and Maluleke to Beitbridge border post and also handed

| _:.oyér to the Zimbabwean police. Selepe alleges that he tumed around at the

e :.B;_aitbridge border post, and therefore cannot say who Pritchard Tshuma had
:-"_'Ib.een handed to. Tshuma was never seen alive again. Neither Dramat nor

o :- :_Sib_iya was present at his arrest. Their arrest and detention are recorded in

= t.he excerpts of Alexandra and Silverton Occurrence Books which are attached - L

S and marked as “A57” and “A58” in the docket.

U\C Vs
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: 147 - -On 12 January 2011 Dube was arrested at Kaikfontein in Thembisa by Crime
| _..'."'-I_r.mtelligence members Warrant Officer Mokgobu (“Mokgobu®), Constab!e
| -:'Rik_hotso ("Rikhotso"), Constable Mgwenya (“Mgwenya’) and Constable
M_kasibe {"Mkasibe") assisted by Ivory Park police officials. However, the

| _statements of the_l_vo_ry F'_.ark po]ic_e ofﬁ_cer_s_we__re not made ar_ld_ or _i_nctugled_ __in_ o ) -

the docket. - S

148 . Dube was arrested together with two other suspects where a bottle store

.' :.'__:_fqbb_ery was about to take place according to Rikhotso's informer. All four

- :6fim_e inteiligence members say that the name of Dube was given to Rikhoso

o by Constable Sombhane ("Sombhane™) at Wierdabrug as being on the list of

L _: " rﬁos_t wanted suspects. As a result of information from Rikhotso's informer

o _ Dube was arrested. All three arrested individuats were first taken to a satellite
o :._pﬁtice station in Diepsloot and from there to Wierdabrug police station where -

- they were sought on several cases investigated by Meyer. . =~

: | 149, - Evidently Maluleke had no prior knowledge of the “operation” during which
" Dube was arrested. He was informed only afterwards of Dube’s arrest as it
- .was known that he was aiso looking for Dube. Dube was detained at =

: ‘Wierdabrug at _0?:_‘15 on 12 Januar_y 201_1_ by cpnstable Mahl_angu.

1 50. . On 14 January 2011 at 03:10 Dube together with Sthimusi Dumani (“Dumani”)
S ‘and Andrew Dube were charged by warrant officer Dlamini with possession of

o Qniicensed firearm and attempted murder and the docket was registered as -

Mr ~Tn
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;.'.'_"'-.Diepsioot CAS 93/1/2011. The matter was subsequently transferred to .

- Wierdabrug in January 2011, as per the occurrence book, “A71".

151  They appeared in the Atteridgeville magistrate’s court until the prosecutor
. withdrew charges against them on 28 January 2011. The prosecutor states,
o ;.-'_;in a document marked A118 in the docket, that he cannot remember or

" l_‘éstablj_s_h why he withdrew the charges as the docket is now missing. -

152 i The firearm allegedly found in possession of Dube was said to have been
.. _3.__!_i._nked to the murder of Chatikobo. Maluleke directed a letter to the station

) __."'-c_;;mmander Randburg stating that the firearm was identified by the
:._Zi'mbabwean police and that it had been handed to him “fo be taken fo o

| . Zimbabwe permanently”. A copy of th__is_ letter is marke_q_ABQ in the docket

'_.._1: 53 .. Maluleke arranged that the case against Dube be withdrawn by the
- _prosecutor. On 28 January 2011, the investigating officer of the Wierdabrug
o . _caées, Meyer, booked Dube out from prison and handed him over to Maluleke
. 3 ;_ v\:;ho advised that he would be transporting him to Zimbabwe. It is alleged that
o _bgbe has since not been seen alive and is gaid_to hav_e_als_o\ been k_iiled bythe |

o ':Z__imbabwean Police.

154 __It i_s alleged that save for Mgwenya, the same Crime intelligence members
_'_"arrested another suspect, Nyoni, on 26 January 2011 at Diepsloot with the
.. ';:'help of TRT. This operation was headed by Maluleke. However, the TRT
B :-:r_nembers have not been disclosed by these members who requested themto

| .MQ R
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155 - Op the day of the arrest of the last Zimbabwean "suspect” Nyoni, he was taken
o to the Promat building before being detained at Moot police station on
| f:'in.s_tr_uction of captain Maluleke. At Promat a braai was held on direction of
_Malu[eke and all the police officials present were thanked for their hard work.

| '-'_.:Zimbabwean police officials were also present and commended the South

| '___Jﬂ..\fripa_n police officials for their work. A firearm said to be the one found in

E ._'i,@ssession of Dube and linked to the Zimbabwean case was on this occasion

. ._-.ha_ndec;! over o the Zimbabwean police by Maluleke. o

1 56 _Two witnesses allege that general Dramat briefly attended at the braai and
B _".'__a'|s:q commended the members. The two witnesses differ about in whose
o cﬁ;mpany Dramat was, when he arrived. Other witnesses claim to have heard
.. that Dramat had been there, afthough they did not see him themselves and o

B __'s_t_ill_others__make no mention that Dramat was there. o

'. 1 57.  Nyoni was detained for fraud at 18:06 on 26 January 2011 at Moot SAPS by
o Constable Moatshe ("Moatshe”), with confact telephone number of Captain
| Maluleke given as a reference. Nyoni was bocked out by Maluleke at 18:15

:'oﬁ 28 January 2011 and transported as a prisoner transfer to Beitbridge. This

: gtatement is recorded in Moot police station occurrence book and an excerpt . . o

R thereof is attached and marked A66 in the docket. = o

-158. - Basi stated that Sibiya was present at the meetings in Harare on 5 and 6

}A_ugust 2010 and that there was a d_isr___:qss_i_on on the handling of fugitives .~ L

< 2
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: 'émongst other things. Basi further stated that it was decided that Sibiya,

- 'i"_apparent[y in his capacity as head of TOMS, would deal with the tracing of
S __f.ulg_itives. Basi drafted an information note for the information of the
| Commissioner of Police, General Cele, upon their return from Zimbabwe.
- _'._'AI._cc_o_rding to the information note, a copy thereof marked as A119 in the

e rd'ocket,_s_ev_e_rai issues were discussed in the meeting at the Regional Bureau. -

'_? 59.__ -.In the meeting with ZRP the following day the issue of fugitives topped the
L ."'agzenda and was discussed at length. According to the information note the
: '_ 3_ 'rﬁgeting agreed that fugitive teams were to be formed in each country and that
_fhe_South African team would be led by Sibiya. Verster alleged that Neethling
subsequently told her that they helped Maiuleke to arrest the Zimbabwean -

_...Susp_ects at the_feques_t °_f_ Sibiya. | IR
160, The following witnesses implicate Sibiya:
- 160.1. Shepard Chuma:

In his statement, commissioned by Lieutenant J J Mahlangu

"(".Mah!angu”) on 4 May 2012, he alleged that after the arrest of the

B .'.'."fo_ur of them the police officials were arguing about where they should

'. .‘-be detained. Someone then said they should ask Sibiya. He later saw
P _ ':é Qerson he presumed to be Sibiya coming out of a black BMW and

- then Sibiya said that they should be detained at Orlando police station, -

| N\Q Gh
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o ‘}602 Maghawe Sibanda:

" -:"___ln his statement, commissioned by Mahlangu on 4 May 2012, he said

- '.th_.at_ after the four of them were arrested, police officials were arguing

' 3.§bo_ut where they shouid be detained. Someone then said they should

_ ask Sibiya. He then saw Sibiya coming out of a black BMW and the
. -_‘Sibiya then said that they should be detained at Orlando Police -

- Station.

o 160.3. Nelson Ndlovu;

- f-|ni his statement, commissioned by Colonel A B Moukangwe
"._j_.(f.Moukangwe”) on 4 May 2012, he said that during the.ir arrest Nkosi
' assaulted Ndeya/Nkosi because NdeyalNkos! aiso used the surmame
.' ) .N_.kqs_i. After the arrest of the four of them, the police officials were
_afguing about where they should be detained. One called Sibiya to
o énquire where to detain them and Sibiya said they should take them .

: - to Oriando police station.

1 60.4. Sergeant Yende (TOMS Gauteng qnd_er Sibiya). .

o 1 60.4.1.. In his statement commissioned by Moukangwe on 2 May
. _. -'_-.201__2, he stated that Makoe phoned him on 5 Nov to say

- ‘that Sibiya wanted them to meet at Fourways to search for L R

\\&f;
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R squects that killed a police Colonel in Zimbabwe. At
G ::.;'Qumays Sibiya was sitting in a navy BMW talking on his

o | _'Ceil phone. He never got out of the car. After the arrest of

o }ihe_four suspects, Maluleke said they must be detained at
."'-.;.C_)rlando. Maluleke worked under Sibiya's command and

o '_.".__S._ibiya always encouraged them to assault suspects. It is

) " “alleged that Sibiya enjoyed it when suspects were tortured, .

o - .1'6.0.4_:.2._ - Maluieke got out of the car and shouted that they should
SR 'Qo. They then left to the scene of arrest. Makoe's car was

’ :n _front with Sibiya still being the passenger. At the arrest

k _-"..'Makoe and Nkosi assaulted the victims. Leburu did not do

'- "ahything. Sibiya never came out of the car. Someone said

"_V_{_he_y must ask the general where the suspects must be

_.'d:éjained and Maluleke walked to the car and came back

- -: and said they must be _detain__e_d_ at O_rf_ar__xdo__ as illegal .

. immigrants.

1 60.5. Warrant officer Jawuke (TOMS Gauteng under Sibiya):

__.:"!_6_0.5.1. _ In his statement commissioned by Moukangwe on 2 May
_"2_[)12, he stated that he was called by Makoe on 5

o No_vember 2010 and told that Sibiya wanted them to meet

at Fourways. They went there. He stated that he saw

. _.-.S_ib_iya’s black BMW X5. in a further statement, he stated o

Md\ Vol 4!
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o o that Makoe and Maluleke kicked and clapped the victims
o during the arrest and that he saw Sibiya in the second
- bperation. He aiso heard that he was present in the first

©one.

B :f_- _:. 1 6__0.5_._2._ __ At the second operation he saw Makoe and Sibiya sitting
o '_.'__'anc_i talking in Sibiya's car. Sibiya was sitting in the driver's
' séét. Jawuke went into the mall while they were waiting for
o - | Mgiuleke. When Jawuke returned from his shopping in the
_.'f_nal_l, Sibiya had left. Thereafter the operation fo!lqwed ._

S _during which Pritchard Tshuma was arrested. - - -

- 160.6. Sgt Campbell (TOMS Gauteng under Sibiya): = :

' In his statement commissioned by Moukangwe on 2 May 2012 he

| .'Sta_ted that Makoe phoned and said Sibiya wanted them at Fourways

R '_..'Q_to linvestigate murder of police colonel. At Fourways, Makoe
| : .i'ntr_oduced the Zimbabwean police officials saying they are from
.;'Dram_at and Dramat wanted them to assist the Zimbabwean police.

g _SI_b_iya was present leading the team. No f_ur_th_er__mention_ of Sibiyaat . =

" 160.7. Warrant officer Ndobe (TOMS Gauteng under Sibiya): -~

B '.:'I'n his statement commissioned by Moukangwe on 2 May 2012 he

L Stated_ that Sibiya arranged with Makoe to call them for, an operation .

| UC /R
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~.__;'n_1_‘_)iepsloot pertaining to the murder of a colonel. At Fourways,

. | _Maiuleke introduced Zimbabwean police officials to them, saying they

| '::-_ .""_aré___coming through Dramat and had been given to Sibiya to be
_éssisted. Sibiya was present but left Maluleke “to run the show”. At
. '_.'t_he. scene of arrest the suspects were ass__aul_t_ed by Sibiya as_\we_lf as :: o

- ""_-Ma!u!_eke_and Makoe. =

s .1 1608 ._COI Neethlin (D_PCI, TOMS, Organized Crime Tac_tical C‘Jmmander)_: N :

- in his statements commissioned by Colone! Nthlamu (“Nthiamu™) on 1
" Dec 2011 and Khuba on 27 June 2013 he mentions in his second |

statement that he “must have reported these arrests to Sibiya”. .. . .

. 160.9. Captain Boonstra (DPCI, TOMS, Organized Crime Tactical support): -~~~

o _""160._9.1 .. In his statement commissioned by Khuba on 28 June 2013
_._he claims not to remember most of what had transpired at
-operation of 5 November 2010 and to not really have been

o "-'_inyoi_ved, but merely back up, but does not mention Sibiya.

: . 1 60.9.2. There was a large concentration of cell phone messages
s '-_:sént around the time of first operation to § individuals from
S__i.biya's cell phone. This appears to be sms' sentto a group

N ”__:..c_onsisting of Dramat, General Petros ("Petros”), General

'__:_'Lebeya (“L.ebeya”), __Ge_r_zer_'_al _M_a_itil_a_ (“Mailita”) and one - |

“(\ ~ f
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- - other individual. Then contents of the sms’ cannot be

 retrieved.

5 __'Lieutenant Generail Dramat

161,

162

- 163,

- The evidence of Basi pertaining to the ws:t to Ztmbabwe as set above IS__

equaliy appllcable to Dramat

In the docket there is a copy of the Beitbridge occurrence book in which

"_I_'Vl_adil_onga recorded that Zimbabwean police entered South Africa on the

- . Dramat and that Dramat confirmed same telephonically. .

‘Madilonga has since passed on, but his affidavit, coupled with the occurrence

o '_ 'b_oo_k_ entry could possibly be admitted as exception to the hearsay rule in that

'-_fthe two commanders of Madilonga can confirm his handwriting in the

"."-'_occurrence book. In fact, the two commanders can also confirm that

B Madilonga phoned them and informed them about the presence of

; ‘Zimbabwean police at the border who stated that they wanted to enter the

C country to attend a meeting with Dramat. The call data provides further

'ev__ening of 4 November 2010 and advised that they were on their way to see -

o :__-.ijective confirmation that a call from the border ..pOSt-h_ad_ been made to | S

o '.Drar__na_t’s_ cell phone at the time.

64

There is thus a reasonable prospect of proving that Dramat was aware of the

‘_Zimbabwean police officials entering the country on the evening of 4 |

UC ~a
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o chember 2010 and by implication that their commg to search for thelr -

suspects had been pre~arranged with h|m - o

' 165 __Aécording to an information note dated 4 February 2011 and signed by
..\)_er_ster, found on the laptop of Maluleke, Zimbabwean Police visited the
| offices of DPCI on 5 November and held a meeting with Dramat about five of
.f_hei__r nationals that were sought for killing a Zimbabwean police official and

| robbing him of his service firearm. The note also mentions that Maluleke was
tasked to frace the suspects, who were arrested after three sleepless nights R

o and that the suspects were later successfully taken to Zlmbabwe

s 166 _\ Dl__'a_mat's personal assistant, Ms Pumla Mphothulo received captain Maluleke
o | and the Zimbabwean delegation the following day and took them to Dramat's
._ '._ofﬁce, who directed her to take them to his boardroém where he met them.
:SI'_:_e stated in her statement that on a date that she cannot recall (between
| _- 2010 and 2011), around midday, Maluleke arrived in the company of three or
E .'fb__ur Zimbabwean police officials. They did not have an appointment with
| .-."Dramat but asked to greet him. They waited Dramat in the boardroom. He
B . went into the boardroom to greet them where aﬂer they left, They were not -

o ihere for iongef than 5 minutes.

167 - According to the consolidated success report dated 4 February 2011 and
. signed by Verster, also found on the laptop of Maluleke, Zimbabwean Police
vis'ited the offices of DPCI on 5 November 2010. On that day, Dramat and the

' ".'-_Zimba_bwean police heid a meeting pertaining to the Zimbabwean nationals B -

.M( 7.0
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A that were sought for killing a Zimbabwean police official and robbing him of his
'_ :'f._service firearm. The note also mentions that Maluleke was tasked to trace the
" suspects, who were arrested after three sleepless nights and that the suspects

'. © were later successfully taken to Zimbabwe.

’ 168 Verster stated that around midnight on 5 November 2010 she returned from
| | Hoedspruit on an operation with other members. Upon their return they saw
- _' '..'s_é-_\._feral vehicles parked under the tree adjacent to her office. She met
| '..':_"-.mémbers of the Zimbabwean police there. The Zimbabwean police said they

" ._.viif_ere working with Maluleke. She spoke to captain Maluleke who introduced

L ._ .'."_her__ _to the head of the Zimbabwean police delegation who was also a colone!
and Maluieke informed her that they are in South Africa in connection with the
o investigation regarding a murder. She saw the same Zimbabwean colonetthe . o

L following day in Maluleke’s office drinking tea.

1 £_59. . Several information notes and success reports relating to the arrest of the
s :'suspects wanted by the Zimbabwean police were drafled by Maluleke and
o ._sé.g_ne_d by Verster and on occasion by Colonel Selundu (*Selundu”). These
. _:;e;ﬁo_rts were directed fo several high-ranking officers namely Major General
: __ Hiatswayo, Dramat and Lieutenant General Toka. The consolidated success
. report of 4 February 2011 addressed to the above three senior officials is of
o : particular importance as it is mentioned in paragraph 4.1 thereof that “Witness |

o Ndeya was arrested and later successfully taken to Zimbabwe”. - o .

U(\ N
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| f?,(__). : _Mphothulo stated that she brought these success reports to the attention of
' __-Dramat Dramat received a large number of messages from Sibiya during the
tlme of the first operation on 5 November 2010 and it is likely that these were\

B -updates re}ated to the operatlon/arrest of Zlmbabweans

: 171 . After the arrest of Nyoni on 26 January 2011 there was a braai held at Promat
- :_:'o"n the suggestion of Maluleke. There were Zimbabwean police officials
: ."p.r_e_sent and the purpose of the braai was clearly to celebrate the arrest of the

| -.'-Iés_t of the “suspects” wanted by the Zimbabwean police in respect of the
- fﬁi._:rder of Chatikobo. Of the four crime intelligence officials who effected the
B _ flé.st two arrests, two stated that Dramat briefly made an appearance at the
ubra_ai and congratulated them. The other two stated that t_hey_heard__ th__at he - -

o had been there but that they did not see him.

._':1?2.__ - In a statement marked A68 in the docket, Student Constable Mkasibe
E . (_“Mk_asfbe”) of crime intelligence stated that Dramat arrived in the company of
Mcintosh Polela ("Polela’} where they were taking photographs with the
Zambabwean police. Dramat congratulated them and told them that they

e shouid not teH anyone about the operation..

N 173. - Constable Mgwenya (“Ngwenya") of crime intelligence stated in his statement
L 'nﬁar_ked as A75 in the docket, that Dramat “came and appreciated the team
. fora job well done” and that he appreciated their work. Then Dramat said he . |

ue
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174. Rtkhotso stated that he was told by someone that it was Dramat who came fo
S .;_.congratulate them. He does not know Dramat and did not properly see the . -

- person who was walking away.

175 ~In a statement marked A69 in the docket, Constable Mokgobu ("Mokgobu'")
S _'Stated that after the photo shoot she went to the shop, but when she came
| back she was told that Dramat who was in the oompany of Poiela had }ust

: '_ : addressed the people in her absence

_"_176. ) _in a_ statement marked A61 in the docket, Moatshe transported Nyoni to
; . '_Promat and was present when the photographs were taken with the
N Zimbabwean police. In his statement he makes no mention of Dramat having R

| étt_ende_;d the gathering. -

f -1. 77.  Constable Takalane (“Takalane”) of TRT also attended at Promat after the
o arre_st of Nyoni and was present when photographs were taken together with
- the Zimbabwean police officials. in a statement marked A62 in the docket he o S

B :_:makes no mention of Dramat arriving at the braa

178. - The TRT members also make no mention of the braai, so it may be that they

~ may have left to detain Nyoni at Moot SAPS before Dramat arrived.

- 178. _-In her statement in the docket marked A73, Sombhane of Wierdabrug, stated
| that she attended the photoshoot and the braai and that there were people -

) _.{Nho said that the bosses were there to congratulate the people. S

..U\f 7
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© 180, ‘Mendez of INTERPOL South Africa stated that he bnefed Dramat ona . -

E prewous occasmn on the extraditron process

181, Lieutenant General Mkwanazi ("Mkwanaz/") stated that he called Dramat to
| “his office after the rendition story broke out and that he came with Maluleke.
| ) When he asked him to give an explanation of the allegations pertaining to the

: rendition, Dramat just kept quiet and only Maluleke explained what happened. .. -

182 ~In light of the evidence | have set out above, | am of the considered view that
. '._"_at_ __th_e time | was requested by Mzinyathi 1o peruse the contents of the docket
and give him my view there was clear evidence against Maluleke, Sibiya and

- br_amat. Based on such view, Mzinyathi wrote to the then NDPP Nxasana and ' i

. recommended that Maluleke, Sibiya and Dramat be charged. =

1 83 . My legal representatives advised me that whilst perusing the documents'in
B _pl_'e_paration for drafting my affidavit and those of my colleagues whom they
| rép__resent, they noted that in paragraph 32 and 33 of the Werksmans report, it

IS stated that Mzinyathi had written the recommendation, dated 13 March
2015 to Nxasana that Maluleke, Sibiya and Dramat be charged. The
o ‘Werksmans report further states that on 1 April 2015 Chauke the DPP: South
_'Gauteng received the rendition docket from Nxasana mstructmg him to make o S

- '_"a dec;su)n on the docket

184. | cannot recalt when the rendition docket made its way back to the office of the
-' -PPP; North Gauteng. However, from a document in the docket | have noted

__"_'that on 3 March 2016 | arrang_ed with the legal representatives of Maluleke,

MS
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- Sibiya and Dramat, who were accused number one, two and three

: ':'_'rgspe""'tive[y' On 14 March 20186, | prepared a formal letter to the Senior Public

o '_.;":-'If_’r_qsecutor (“SPP") Pretoria Magistrates Court which was their indictment.

i : %_i'h_ey were charged on 17 March 2016 after they attended the IPID’s offices
o -for taking of their fingerprints and photos. Their first appearance in court was - B

- ~ - on18 March 2016.

. Why, when and by whom was the rendition docket “resuscitated”

' "'1_ 85.  With regard to the question as to who “resuscitated” the rendition investigation
' éﬁer it went silent for a while and who was the investigating officer at the time,
' i am not in a position to answer same as | do not have pe_rson_a_i_ knowledge of = - o

' the activities during the period being referredto.

1 86. - The rendition docket was handled by different prosecutors within the NPA and
dunng different phases of its processing. | am but one of the various

~ prosecutors and am therefore not best suited to offer the explanation sought.

18? 1 am advised by my legal representatives that, the best way to answer the
-.':__'duestion would be by way of submissions to the Commission after the
e . .-'_a'f_ﬁdavits of all the prosecutors implicated and represented by the same legal
. f_e_am have been filed with the Commission. At that stage and to the extent
-'p_c_);ss_ible, a submission tracing the chronology of events attendant to the o

- processing of the rendition docket shall be mapped out. - |

- HU an
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- REPRESENTATIONS OF MALULEKE, SIBIYA AND DRAMAT

In 2018 | received the representations of Dramat on 24 Aprit 2018 and those

- ) :_'of Sibiya on 1 October 2018. Having considered their respective

' _'representation, | wrote a recommendation to the NDPP recommending the

'.__prpyisional_ withdrawal of the charges againstthem. ~ :

" 189,

- 1 received the representations made on behalf of Maluleke on 12 December

L ____.201_ 9, from Acting Head: NPS, Mzinyathi. | note from the representations that

they are dated 17 October 2019 and addressed to the NDPP, Adv Shamila

- ) _r.epresentatjonsy - Y

190,

} am advised not to disclose the representations of Maluleke, Sibiya and

o ~ Dramat until and unless | obtain the consent of their respective legal

"-S:Batp_hi ("Batohi”). 1 am still busy with the process of considering Maluleke's

- _ representatives to disclose same. A letter will be prepared forthwith -

S191.

* requesting the consent as aforementioned. .

In the event that consent is withheld, | am advised that a request will forthwith

" be made to the Commission to exercise its powers to obtain the
o Tepresentations as it is apposite for the Chairperson to have regard to same

: '-'_-'in order to have the context, background and facts upon which | decided to

" recommend the provisional withdrawal of the charges against Sibiya and

- ":__'Dra__mat. _

US
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-_: 192, _Sh_o_u!d any of the mentioned avenues not meet positive response, | reserve
o ) my rights to rely on judicial authorities that lay down the principle for the
' 'dis_c__losure of confidential documents that are not subjec_t_ to_ie_gal__privil_ege. as L

* THE EFFECT OF THE FUL JUDGMENT

193 . _After judgment was delivered and on 11 June 2018, | wrote a memorandum

| -_'-'__'{q the then acting Head of NPS, Mzinyathi requesting that an independent

~ panel be appointed to take a decision in the Jiba matter and to monitor any

- _-_f_grther investigation that might be necessary. A copy of this memorandum is

. é_ttached as annexure “GB21”. However, the Acting Head of NPS responded
- .; by saying that my office must monitor the investigation itself. A copy of such . - :'

: letter is attached hereto, marked as annexure “GB22”.

1'1 94.  Priorto that, the NDPP had constituted a panel, under the chairpersonship of

N ' aévocate Rodney de Kock (“De Kock™), the current head of NPS and the panel

- . ':__-léave an opinion wherein they held that the matter must be referred back to
my office. A copy of their opinion is attached _he_retq, marked as annexure -

o oeGB23".

195.  The matter was allocated to Van Jaarsveld, a Deputy Director of Public
o _- '-'Prosecutions, to take a decision. Van Jaarsveld compiled a memorandum
o _._'da_ted 29 October 2018 in response to the panel's opinion. In that

B - fnemor__andum it is indicated, fnte( alia, that because o_f the withdrawal of the o

..-:Mﬁaﬁ



SEQ 33/2020-144

- " - Page100

. appeal, the charges and proceedings against Jiba are automatically T

o '-_-'réinstated. A copy of the memorandum is attached and marked “GB24”. R

196, The NDPP, in a letter dated the 24" of January 2020, attached hereto, marked
o _as annexure ‘GB25”, directed to me, requested that | make a decision -

' regarding the Jiba matter.

1197 As more fully set out in a memorandum dated the 5" of May 2020, emanating
" -':__from_ Van Jaarsveld, attached hereto, marked as annexure “GB26”, Van
_'.'Ja_ar_svelci is of the view that the charges against Jiba were, in fact,

- automatically reinstated by the High Court judgment. - L

"_?1.-98_. __--.Van Jaarsveld further indicated that she was of the opinion that the

N :'_'p_.rosecution must continue, and arrangements must be made to get Jiba

'. ._'_...'before Court, either by way of a request or summons, with the original
_-._-._-pfi.osecutors Advocates Ferreira and Van Eeden cqntinuing to handle the

- prosecution. -

1 99. The effect of the Court Order is that the charges against Jiba should proceed
o _xas__the initial decision to prosecute remains extant, and therefore the

o 'prosecution against Jiba had to proceed. . B

°200. ltis trite law that a Court Order is binding, and effect should be given thereto

o -_until set aside by a competent Court.

CONCLUSION -~ =

ML ca



SEQ 33/2020-145

'_ ':_*__.Page 101 -

_ 201 It_behoves me to draw the Commission's attention to the totality of the
o '.:__"._e\_.{idence set forth in this affidavit, particularly about the impact of the
é_ll_egations made against me by McBride, Khuba, Sesoko and, ostensibly,
:M:gaoka. While the persistent attacks may at first biush appear to be canfined
| ‘:t° my person, the impact these attacks have on the NPA as a__constitutiqn_al

o institution cannot and should not be trivialised. - -

202 The Commission should not lose sight of the collective impact of the attacks
o 'ﬁ-_oh my colleagues and i. While | do not hold a brief on behalf of my colleagues
| __ there is no argument that in the eyes of the publlc the NPA is host to captured

. 'prosecutors o

203 i have alluded to the fact that allegations are made that the core group of

3 Advocates of which | am alleged to be one, have for years been on a path of

| _'ide_s__tablllsmg persons and institutions that are corruption busters whilst they

o 5 pfot_ect and refuse to prosecute persons against whom there is evidence to

o éustain charges of corruption and malfeasance. The cumulative effect of
o .t_.hese allegations is that the NPA is not to be trusted to effectively and properly .'

o to deliver on its constitutional__and Iegisl_ati_ve_mandate_. T

204. I'have shown in this affidavit that all these allegations are made without any
i substantive evidence to support or sustain them. On close scrutiny, it is clear
o that the complainants as well as those they favour should be treated differently
- | .from the rest of the citizens. For instance, McBride, and Khuba accuse me of

bein_g__malipiou_s_.by prefe_rrir_tg charges _a_gainst__Dr_amat and _Sibiya_ i_n_ the

N m
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- _f _:rénd_ition matter. Apart from the fact that as a prosecutor | have sufficient

E _Qround to prefer such charges, an opinion that Khuba informed me that they

_"'_-obtai__ned came to the same conclusion that not only Maluieke but also Sibiya

B -'_:a_nd_ Pramat should {o be charged. These witnesses have, notwithstanding

- that opinion, been making media statements that my decision to charge Sibiya

K " and Dramat means that | am captured. Not only do they not disclose in their

~media statement the fact and content of the opinion they obtained, but as far

R as | am aware, they also did not disclose same to the Commission. | challenge

. -McBride and Khuba to disclose to the Commission the aforesaid legal opinion.

o Sho_uld they fail to do so | implore the Commission to make use its powersto -

o _. subpoena the disclosure of that opinion.

- 205,

In the prevailing environment in the country where integrity and reputation is

: "é_a_s_ity eroded through negative publicity in the media, those of us who have to

- take arguably difficult prosecutorial decisions may be hampered from

'-'ex_ercisi_ng our prosecutorial decisions without fear, favour or prejudice.

It was not without reason that the drafters of the Constitution deemed it

“prudent to provide for prosecutorial independence in section 179 of the

: Constitution. Any threat to the independence of the prosecutors undermines

"'t_he constitutional imperative for prosecutors to act without fear, favour or

BT prejudice. Not only that, the persistent negative statements they publish

o seeking to impose upen the prosecutors decisions that are favourable to them

~ and those that they favour is a direct violation of section 32(1)(b) of the NPA

m .,
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E 207_. in conciusmn | have instructed my legal representatives to app!y for ieave to o

k make iegal submlssu:ms as envnsaged in Rule 3.9,

e

‘GBALOYI

I hereby certify that the deponent declares that the deponent knows and understands
- the contents of this affidavit and that it is to the best of the deponent's knowledge both
'_ "-_true and correct. This affidavit was signed and swom {o before me at
- SANTION on this 21%%4ay of SEPTEMBER 2020 and the Regulations

- contained in Government Not:ce R1258 of 21 July 1972 as amended, have been o

'."-'_comphed W|th

-------------------------

Advocate of the High Court
of South Africa
1A Protea Place Sando n

ntis a true
cop of the G gi at "

| gerti
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ANNEXURES TO AFFIDAVIT
| GB1 Confirmatory affidavit - Kopman
_ -. GB2 Shaun Abrahams’ letter to McBride dated 19 December 2017
I'éB3 Anthony Sehas letter to Sahaun Abrahams dated 26 July 2017
_ Y Adv Elbie Leonard SC’s memorandum on Kgamanyane
: .' GB5 McBride's letter to Shaun Abrahams dated 11 August 2017
.| GB6 Raphesu’s letter to Shaun Abrahams 5 September 2017
GB7 ' Nolle prosequi letter re Sandton CAS688/02/2017 and
o Lyttelton CAS309/02/2017 dated 24 August 2017
GBS ' Memorandum of Van der Merwe & Van Jaarsveld of 31 May
_ 2017
- [GBo Memorandum of Baloyi to Mzinyathi dated 6 September 2017
: GB10 PCLU (Adv JP Pretorius’) Memorandum to Brig Xaba
IGB11 | BaloyPs letter to IPID dated 24 October 2017 deciining to
_ | prosecute of Xaba & team
[GB12 Judgment by Fabricius J
_. GB13 Nolle prosequi certificate issued to Symington
1GB14 | Baloyi's letter to Werksman's Attorneys dated 19 January
. 2018
- GB15 McBride’s letter to Shaun Abrahams dated 23 February 2018
| GB16 Memorandum re: Nolle prosequi in re: Gen Phahlane’s case
eB17 - | E-mail stream between Khuba and Baloyi between 03/03/2017
._ & 10/03/2015
| GB18 Baloyi’s Memorandum to Mzinyathi dated 09/04/2015
[GBig — | Mzinyathi Memorandum to Nxasana re: Khuba & Maoka's
| complaint dated 13/4/2015
1 GB20 Protoco! on Extradition
1 GB21 Memorandum from Baloyi to NDPP June 2018
| GB22 Response to Memorandum
1 GB23 Opinion of De Kock panei
1 GB24 Memorandum Van Jaarsveld dated 29 October 2019




- [eB25 Letter from NDPP dated 24 January 2020

SEQ 33/2020-149

e ".F’age 105

R | GB26 Memorandum from Van Jaarsveid 5 May 2020
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JUDICIAL. COMMISSION OF INQUIRY INTO ALLEGATIONS OF STATE
CAPTURE, CORRUPTION AND FRAUD IN THE PUBLIC SECTOR INCLUDING
ORGANS OF STATE

CONFIRMATORY AFFIDAVIT

1, the undersigned,

LUYANDA KOPMAN

do hereby declare under oath and state that: -

1. I am an adult male duly admitted Attorney, employed as such at the State

Attorney, Pretoria, 316 Thabo Sehume Street, SALU Building, Pretoria.

2. The facts herein contained in this affidavit are within my personal knowledge
and uniess stated to the contrary or is evident from the context, are to the

best of my knowledge and belief both true and correct.

3. | have read the affidavit deposed to by GEORGE BALOY! together with
annexures, and confirm the correctness and veracity of the contents thereof

insofar as same relates to me.

K

Al v

LUYANDA KOPMAN
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I hereby certify that the deponent declares that the deponent knows and understands
the contents of this affidavit and that it is to the best of the deponent's knowledge
both true and correct.  This affidavit was signed and sworn to before me at Pretoria
on this 22 day of SEPTEMBER 2020 and the Regulations contained in Government
Notice R1258 of 21 July 1972, as amended, have been c{omplied ith.
£

A

COMMISSIONER OF OATHS

MASIXOLE NGQUMSHE
Practising Atiorney
Coemmissioner Of Qath
Office No N205 JSiL Towers
259 Pretorius Street
Pretoria, 0001

YAVl
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| "_._‘_MNE)(uRé GBS

L OFRICE OF THE NATIONAL BRECTOR
ST OF PUBLIC PROSECUTIONS

i

- S Victorm & Cridfiths Mamge Buikfing
o S R Westhakay Avasmie, Wensind Porde Sitverton.
' o S Pratoiia, BN
C e Private Bop X753, Prmoria, 0001

pent taE FRe TG ATH R : _ o . % .
T howd A L S g T Cotact mewsber . @1 a45 6758
o L Bk S ngpp@opagovas

- P 'Ww‘l\pn.sw,zn
ST i . -Refergn_ca Numper: 10/201213-228/2017 S
Wi R J MoBride B R S
© Executive Direclor IFID

 Private Bag X 947 i’ s;m;ri;n, B
f\" PREWOR”\ . 3 I » . '
L eood s 19
; o Dear Mr McBride o l o
N .

| REPRESENTATIONS: IPID REQUEST FOR THE NDPP INTERVENTION.
X R :._'Ym:r cortespondence daled 02 May 2017, 11 August 2017 as well as the subsequent -
. islter with armexures datec 22 November 2017 refer. o o ' o

" The representations perlaining o the verous matters witl be addressed as per the -
. headings in your first hwo lelters. I T S

e e il e

1, Deleating theends ;x._f_?.y.s_tig@j.av.e§.£!s;_@.t__i.@a.,_e_-a;?_.aj_rt.%,t Genaral Phahlane.

.~ 4% -This maller was regisiered under Kameeldrift CAS 1231142018, the
© 7 camplalnant being My o (rSullivan and the suspact L-General K Phaiiane.
S 4.2, Adter perusal of the available imformation, | have decided to confirm the
™ S _ dacision of the Acling Direclor of Public Prosecutions, Pretoria {"ADPP") not
' 1 1o prosecule in this malier.
1.3 The Stats witi not be able to prove heyond rzasonable doubt that e suspedt
~ in this maller had e required intantion to defeat the ends of wslite or
ohatruct the course of justice of comemit any other crime in crcurmslantes
where P10 has abdicated It responsibility lo investigate the mattar to private
. individuals, Ce ol
1.4 . The original Case dockel is returned herewith.

- 2 miqation against former Acting Executive Qirecior General Rgamanydng

S L2 Pratoria Central CAS §88/11/2016 refers. The suspecis in the matler are
o Major-General K | Kgamanyane and Mr M Malsomala.
2,2, Alter having considerad the matler in Iis entirety, | am of the view that the
- dectsion of the ADPP nol 1o inslilile a prosacution againsi ihe erstwhile S
. Acting Execulive Director of the Independent Police Invesligalive Direciorate Co

R——— PR s e Y

- justice in our soclety 59 that people can live in freadom and sacurlty




'ﬂPlD}, Ma}or-Generai i § Kgamarnyane and Mr M

correqy, decision.

| .!am%23_9=},9.9.ny.1.nm_@..\,'shg,t,thg.,egéi@ga;ig.nﬁ._gmgi

. v

'suﬁicie_ﬁi_,_%.\ri@em@.jéaimmwﬂsg@gg

24 The Ez;sé dotkel i5 retumed herewith.

l&&mmeam.m Mabula Teans

The DPP Pretorta informed that

R
of Assaull with Intent o do Grievous Bodily Harm.
. These chages siem from a
- dockets.
. WKanana CAS 188/01/2010
. Kanana CAS 2220112010
© o Kanana GAS §6/0672010
v iarksdorp CAS 5410472008
- Mogwase CAS §1/0412008
i Putschefstroom-CAS 47510442008
 Jouberton CAS 07042008
" Qrkney CAS p5104/2008

. . 33, The maits?
L and no furthes revigw of
7 3.4 The other 08 dockets

o 3ad Klerksdorp 8AS 1

ed,
siud gggg@er;ul“on. N

holislic decicion pertaining

SEQ 33/2020-153
| Beprrsonspiions ‘_:P‘I Pt : : .

Matlsomela is indead the

in_ihg docket constituies

& decision was mada to prosecuts ismael
- pawooy and Seneri ola Kutumela in the Regional Court o0 aleven {11) counts

to the foltowing

will be proseculed by 8 stats advocal® stationed al the 0P piiite Lo
these matters are recuired. SR -

mentioned in youf correspondence are as follows:
13)02/2010 — According to your correspondence this

 atter was subraitied to the ADPP (or decision and is stit pending.

© 3,42, Benoni OAS 360/05/2006 — According o the

DPP this case dotksl
. relales {0 @ housebreaking ncident ang appea(s (o be

unretaiad to he

torture cases. You ars kindty requasted 1© verify (he CAS numnber,

- 3.4.3 Sinoville CAS 13/06/2005

~The DPP raporied thal the case dockells

in possession of Mr A Sehas, 80 2D member, and submission tharaof

. is sl awaited.
3.4.4. Aknsia CAS 123/08/2008 ~ You indiceled
- geting ine matter as the medical gvigance

that you are still busy investi-
is inconsistent with ihe

vargion of the Tagk Team miambess and that the case dogket will be

submiitad lo the NEPA shorily,

. 3.4.5. Thg DPP reported that the NPA was unable to frace aMametodi CAS -

- 2800612016,

4. nyestinauen ,?;1—1,@.%.43;.&38.@..%@!.1.@,,'(,@_@m.___oﬁ_gu,a.m@.ﬁ
o _;_,_éfﬁi_fﬁ.u‘ﬁimﬁ,ﬁﬁ..Q__E?.!ﬁi!&__ﬁ}.ﬁi,gLQm R

4.1, The suspects and

' _mcidents stemming

_..-..ﬂ—,.wo—-—__.__..n.._._“___m___._-—-——-.. J— e r——— ¢ it e

¢ justlee I _o_qr_;;oc;l_ety so that pecpts can tive tn freadom ansd security -

charges In Two retated case dockets pertaining 10 a
from fhe above investigation are as follows: B

g

of Ndﬁap;g_inq;, Defeating the

'g'
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E Lyttlaton CAS 306/02/2017: girigadier P 0 Noube and Colonel |
o _- j__{}:awood: Contemd ofCauﬁ._!ﬁ}dnapping, Fraud__an;l C_)ef_e.at.'.ﬂg. o
a Locdhe enus of pstice, ' L

- _pSendion CAS GBE/02201T: Brigadier © M Kgorane and Colenel |
N Dawood: Kidnapping,‘fhaﬂ of a caliphone and intimidation.

47, Please pbe advised thal having considered ihe representations in raspecl
- of the above maters and in consultation with the ADPP, | agree with the
' decision taken py lhe ACPP 10 deciine {0 proseoute in the abovernen- -
- tioned malters, o A I

a 4.3.1 am of the view that the proseoulion will have exwweme difficuity o
o proving the prerequisite intention and knowledge of wrongfulness an the
o opan o ihe suspecls in these matters. ORI e

MMQMLKM.MM@.._.ﬁ@.;s_auii,ﬁét%iﬁaj_ﬁlig.a-@i?_f Xapg and OIDRIE:
gymingtongpaliet. SRRSO S

RS grooklyn CAS 790{40/2018 was opened by the compiainant MrV
' . gyminglon, an empioyes of the South African Revenus services against
- ‘Brigadie! M Xaba and Three Others, The: alieged offences being
_Kidnapping.'1nllrnLc§alion‘.&ssauti and Robbery- S

52. 1sd pport the decisien pot 16 proseuute mambers of the HAWKS and Mr

S Tl Their aclions dusing this incident shoutd ratner, be deall with bY

- meand of digciplinary processes applicable 10 ihe SAPS and SARS o
g r_a_apectiueiy.?f'hs facts gkear_ly do not_warram_a ful Dlown Prosecuiic:n._ - s

- PERCEIVED HOUBLE STANDARDS BY cOME MEMBERS OF THE NP IN
o DEALING WITH 1PID QﬁtSES, CQMP{\RED TQ HOW THEY pEAL WITH SAPS

A P e T dme

‘6. Dgglelon 1o, prosecute 1D investt jators and Isswing ol 1175,

c 6. You somplained that the OPP North Gauteng and in particutal Adv
- Mashugd took a decision 10 prosecule W iPID investigators within 72
| hours afler they had submitted thelr warming stalemnents and that they

o were promptly required fo appedl 1 court. You furthar stated that the
o swifiness with which this decision was made on charges that do not sven

- make sanse is suspicious when ;:in_rasied with andi the delay in taking
decisions on (OID cases. . SRR nETE

- R g—_ -
__,.....-ow—-—""""“'_. - ettt e s — - [—— -

. justicve in cul_‘_sﬁ_c%gty 50 _;h-at_ peap!a cap lve In treedom eng security
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. Hepresenlatibns 1eth mpis

-' i_nctuding your suspicion concerning AdY G Baloyl's interest in “an on- -
- going invastigation of the second defealing the ends of justiee  © -
. investigation againsi Oeneral Phahland and Ihe Mabula Jeam" o

82 Foliowing 2 perusal of the explanations supplied by the rgigvant
P prosecutors | am gatisfled thal no siristar O inconsistent conductcanbe . o

g Protggol on ecision makn: 1, NPA,

R | am confident, 88 mentionad before and referred to in youf latest gorrgspondence
. thal the envisaged MOL between oul srganisations wit adequately faciftetea - - h
L working relationship based on mutudl understanding and respect. A

.y /l._‘
'-(Km{i rz)gards ' (-«\
) | !

_.\3““:;_?)1‘/ ./ ,__,,w...-»_«-""‘j | o o
" padv S K Abrahams

. .N_;;T{ONAL DIRECTOR OF PUBLIC PR_DSE{;UT\QNS _
D_ate:m}“‘jm_\“'}ﬂ__, ‘?._...1)‘,3 o

i b i = 1 T -
. [ e b —— T (R,

R o p——— e

- - ._.jus_.ticﬁ in ouy souiety sa\that people can Hva In freadem and seeurity
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MS 228
\f,_LD NDEPENDENT, POLICE 134_\:557;(5;1715{1;"mnequ?nme
Private Bag w341, PRETORA, oo, Ciy £ o Buikding, it Magty Sheel. 1 PRﬁTORiﬁ
Y 1@1.4 880225, Fo# (&12}326%28 gme hSeNE@ Nsﬁm’
s - MR SHAUN ABRAHAMS
T T NATIONAL DIRECTOR OF PUBLIC 9_5osscunoﬁs_ o
FROMI CANTHONY W SERAS
- ASSISTANT pIRECTOR: NSIT
oate WY 2017
RE: . AEQUESTFOR REVISION OF OECISION: PRETORIA CENTRAL CAS 868/11/2016
pyRpPOSt:
10 provide the National pisector of Public proseetlions (NOPP) with information &0 abovem_e_mjoned cote
and his possibie 7! _gi_gf}__of ng_deczsim made by the AN P-dmg 359 north GaLENg: T
©pACKROUND: SR R SR RS § R

. The alove mentiongd Wmmaggmmi iunmmvanarmauiaxqapaoi_ammzs by he fgrmer
© o psting Exacutive Direciorl of the indapendem police investigative Directorate UPIDL MK Kgamarwane
L -ﬂ”ww"vwﬁmw*@ﬂ e T b el Ll

;\_Eﬂmina_i case Was opened by.1he grecutive DiEHOn Mr B MgBrice, 3t ihe Pretoris Central potice station . '

- und_er_ e reference CAS 863111;‘2{316 wher, the | !rregulaﬁ y Was dzamvered ' o S

. The ca5e wWas Fulty avestigaied and e suspect, Mt K ¥KpsmBNYANEs who by then had been \runsferred to
SA?S ang held the rank of Major General i ire D.P.C! Hawks; WBE approached {or 3 Warning siptement.
. ;He aL Brst pgreed 1o sorarit the statement and an spRSItME i Lo obtain the cratemnent wes seb. Co

i . on the date 2§ agreed upo™ ]9 Kgamawan? staried cancelling the appoimmems for valigus reasons.

o Nu.r rpguesiing the statement, MF Kgamanyane fhen changed bis cning aad said \tat he will 0ot submit 3
_'_wammg siatement anymore. vz then submitred jotier stating (hat he cannot be iﬂve_sﬂgased by (P10 and

: ;ha{ ihe_irwesnganon. it done by PR, witi be does with prejudice 19 himseit. N i

o We then contacted the pEIsON who wis irreguiarly appoinlad by M Kgamanyant far s statemant and he

© also refused siating that he witt only make 3 statement i prdpred by @ courl of tagistrate 10 do s0. Hwas

. eleor thal \here Werg sOmeé conatt belween the perias and thay decided not %0 gubrail their ‘sratemenis.

S we then groceeded 19 submn the dogkel to_the opf Ncrrth Gayieng for 2 degision without their

_ statememt anri Lhelr lilmgness Lo coaperate was indicated kn my if mvesugaimg affz-:er‘s slatament.

| ﬁf-@wﬁ
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we discussed 1his ¢case whih one of the seniof ALIALES 1pgies who | ald that thete was a strong cese and thal Mf ﬁ(
Kamoyane Was pow in Ihe employ of LAPS foling wuhin gur mzmda le Lo hwest:gate hirmn, even thoush ihe
crione was coramities whﬁe i the employ of 1PED. : : : .

The gocket w3 wooked in and 3 decision was- made shortly whereafter by b8 Acting DPP North Gauteng, N
Gearge ey, 3t read a5 foRowWs: o
"l_ge_c'.in_e_m prosecutd 35 (here ars no prospects of o successful prcsecutlon."

A copy of the “Noile prosequite” certiticate 1$ sitachet for your refjergnce.
This decisios was made wlth oniy 3 lerter and_m} s_tateﬂ‘-ent from the suszzectl $e

CONCLUSION:

e
%

afier carefut consideration and perusing of \he £ask gockel and liaising with gut jegal division, 1 have gome

(o the conclusion that there are sufficlent grounds for prosecution and that the decision noL Lo prosecale; ( , a !

wens made hastily and, withoul .Cé.‘(_'-?-_f, ! i i pmwded._ 105 5120 K dent thay the

:Ivcndmgm.‘-\.dvocata did not 138

e | AR g A

lhts deasmn espeaaiiv the part tha ' etr unwilhngne.,s m moperate with the imesttgatsc;ﬁ.

1 re!ams '.c ﬁl

ar stammenm'

your psslsiance will herewith b€ ceauested 10 ca-gXaMINg the case gockel, and 1o moke A caraful and

‘poneise TUNAE andjor 9 quefmm he deciswn.

i;_ind ﬂ_egard_s. o

. PP T

© RW SEHAS
 ASSISTANT HIRECTOR: NSIT
 JATIONAL OFFICE PRETORIA
CoveL 012 399 0228
©gew: 084750 7345

44 "
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. Gey

o REPORT; REFUSAL TO PROSECUTE: (IPID) GENL MAJ ISRAEL KGAMANYANE & MR MATSAMOLA

L _PBETDRM CENTRAL CAS 868/11/16
- SUMMARISED ALLEGATIONS:
D Xhe
- .1, The suspect Kgamanyane (K) acted as Executive Director of IPID in stead of Mr jchn McBride
S whowas suspended for a period of time. Upon his return to his po@t certain appointments by K
- was then investigated on instruction of MeBride. it seems to be common knowledge that there
+Is no fove lost between the two, See the press reports attached. (K has since been appointed in .
~° . a post with the HAWKS from 1 Decemnber 2015). M has zpparently resigned his contract '
- appointment from end of October 2015,

'_2. During the period, K acted as Executive Director he suspended the Chief Diractor of Corporate
" Services of IPID Ms Nomkhosi Netsianda (N indefinitely - apparently on suspicion that
* Information was legked by her to the press surrounding the irregular/controversial appointment
“ of the daughter of the Deputy Minister of Police Minister Maggie Sotyo), 1t is alleged that K
‘should have reviewed this suspension of N within 2 months as per requirements. The
- impression is created that she may be a driving force regarding this matter. The affidavit signed
by McBride initially made provision for her signature, which was scratched over and substituted
by McBride. The latter in communication indicated that he received anenymeus information
* . about the appointment. N's suspension was apparently later overturned.

3 . Kthen requested other Directors of IPID to act/perform the duties of N during her suspension
" apart from their own duties. {One Mr Stbanyoni and one Mr Nemusimbori). They did not cope, it
~ Is suggested that K also should have requested the remaining Director of MR to do the work of N
~which he did not do. This could have saved money and unnecessary costs '

4, Apparently, K then complained that the above officials are not coping and certain targets are
. - net made, He identified 2 need to appoint somebady on contract for the duration of the
- suspension of N. He complained about fack of leadership in driving key activities under program
1, A12 refers and A 10 refers. '

5 A meeting was held on 4 May 16 where K alred his concerns and indicated his view that g
. tontract appointment must be made for the period of suspension of N. Attended by K Acting
~ CFO - now director finance, Setshedi (S - A10) and Director HRM & DS Phatatsi (P} and ASD
. Policy Planning, Alberts (A). During the meeting K requested advice on how to fund the contract
- -.appointment {S - A10), S then advised the contract post can only be filled from any Chief
- Director funded vacancy. It can be filled yp until the outcome of the disci linary hearing of N
. Ksuggested the suitable candidate should be a ppointed for 6 months. P advised ifa neag arise
'~ 'to appoint a contract worker the recruitment and selection processes have to be followed gnd
_the past can only be conditional to employment since the post is fifled. A12 '

_-'6. KS then submitted and signed a memo on 5 May 16 to the Acting Executive Director Executive

. Support {L Nonjaduka) for the request of and advertisement for a contract position as Chief
* Director for a period of 6 months recommending funding from vacant posts. “J" refers,

T
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7. On5May 16 a submission was also submitted to the office of § - acting CEOQ by then - tg
" advertise the post and he made comments that the recruitment process be followed the public
. service Act and regulations be taken into account and in terms of the deiegation of the AED has -
- “authority te approve additional employment from leve! 13 to level 14. S

THE ADVERTISEMENT OF THE CONTRACT POST

1. .Ons May K sent a memo to request advertisement of the post. The approvals were signed on 5
. May.
. -2, - On5MayKalso sent 2 memo to the Minister requesting approval to advertise the post, This =

memo was only signed by the Minister on 11 May. Annexure “K” refers.
-3. - The advertisement started on § May up to 13 May.

. 4. Itis not clear who sent the advertisement to the press — it was probably the official responsible

o for the advertisements. There is no evidence that K was instrumentat in causing the :
' _ advertisement to run before official approval for it was given by the Minister, it also ranto 3
- May meaning that from 11 May up to 13 May this was officially approved of, ' I

THE FUNERAL AND ALLEGATIONS THAT K CONNIVED BEFORE THE APPOINTMENT WITH M TG HAVE HiM
APPOINTED THIS SHOWING CORRUPTION:

- '_:1. During the funeral of a member of IPID's daughter and on 5 March 2016 one Sam, Ingrid, M and
.. Simon Sono traveiled together,
‘2. Rumours that M at that stage already knew he was going to be appointed as a Director in iPiD

" . -and indicated as much are not confirmed by anvone inthe car. See A7, AS, A1l and A1z . - |

: ims_nwsws:

1. On 6 May instructions were issued to invite panel members for the contract post (A6}. NB Ab
- - spesifically states there is no policy dealing or regulating contract posts. Due to the urgent need
~tofill the post the policy on Selection and Recruitment was not observed. e

- 2. The post was advertised for a week {8 may to 13 may 16}. A4 refers,
s 3_._ Suspect M appiied for the past, went through screening, was put on the short list (shortlisting
. otcurred on 20 May) and interviewed on 24 May by 4 panellists as were other candidates. He

: scored the highest marks and was appointed on contract,

4 His salary was funded from vacant Directors posts. (A5} Nobody refused to pay the salaryang
- proceededtodose, LT R Loy and.

ey
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 THE VETTING:

S -1, Apparently K requested State Security to do vetting on M already on 4 May 15 {the date he had =
o the meeting about a contract appointment and funding thereof). Annexure “B1” refers,

L '2._ He did not follow the route envisaged by tha MOU between State Security and IPID. He oniy
- intimated that M was considered for appointment in a post at IPID not which post,

3, However, later, after the appointment of M was recommended by the panel the usual route was
- followed for vetting in any event and he was properly vetted. . B

 THE FAILURE TO PROVIDE STATEMENTS:

s ' 1. BothKand M refused to provide statements to the IPID investigators. This seems to have upset
.. .the investigators and certain inferences are made from this failure. It must be borne in ming
that both of them are suspects in this matter and they have a constitutional right to remain
silent.

‘2. Kargues also IPID cannot investigate a fellow member of IPID which he was at that stage. A 13
refers, ' o

3. Thisis not something that needs to be commented or decided on in light of the decision not to.
- prosecute, '

‘4. Mand K cannot he forced to make a statement and has a right to remain silent. In light of the
: - decision not to prosecute there was no need to require warning statements from them and the _
- decision was made without requiring statements from them, R was _clear__in_any event that they '

_‘wil!__not_cqoperate, o

_ ; IMPROPER/CORRUPT PRIOR CONTACT BETWEEN KAND M

1. Thereisno indication {either via cell phone records that were obtained or other evidence) of
L " any links between K and M except the fact that M requested State Security on 4/5 to do a check
L onM by providing his ID document. Apparently, M is a former member of IPID and all his
- information should have been on record. K never said M was already identified/interviewed for
© the post in the requast to state security. ' N

© 2, Rltmust be remembered that Headhunting is allowed in terms of the recruitment and selection
: _poiicy of IPID and deviations from the policy may be approved by the Executive Diractor. in
- addition, K was of a view that the situation was 10 be addressed urgently asthere was a fear
that the targets would not be met. R Sl
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R _ " 3, M has worked for IPiD previously and seems to have the appropriate skills needed at that stage
. onanurgent basis. This seems to have been common knowledge. Thisis clearly why he scored
. the highest marks of al} candidates, R S e

 FRAUD/CORRUPTION

o 1. There is no evidence of any fraud K did not say to state security M was appointed in a post
: . merely he was being considered for appointment. No post was mentioned and nothing was
" intimated that he already was interviewed etc. Not following the requirements of an MOU is
_ also not indicative of fraud in light of the recruitment poiicy (silent on contract appointmants}
~: that K was allowed to headhunt in terms of the palicy. He was also allowad to deviate from the
- policy in certain instance. The matter was clearly urgent and the advance request for vettingto .. S
. State Security could expedite the process, o

2. inaddition it is clear that the appointment was eventually done pursuant to advertising,
©. . approval of the advertisement by the Minister albeit 3 days late, shortlisting, interviewing and
- being recommended by the appointed panel, There was no evidence of interference by K or M
. inthe process of shortlisting, interviewing, eventual screening etc. There is no proof of '
- corruption, ' ' o '

- 3. The failure to mention to the Minister that a 3" person is available to act in the place of the
- . suspended N does not constitute fraud. He did not state there is nobody else available other
. than the persons that acted and that have already indicated they could not cope. Annexure “K”
- -refers. It may have been the better decision from a management point of view or with hindsigit
“but that does not mean thare was fraud. There is also no evidence of corruption at ail. K was
 allowed to head hunt, the appointment was necessary on an urgent basis and pursuant to the
~narmal requirements being met. ' '

o 4. e considered the interests of IPID and the fact that targets were not met, Mworked for the .
salary he earned and passed ail screening/vetting requirements. o

5. Moreover, he was the best candidate according to the panellists,

' CONTRAVENTION OF THE PFMA.

- 1. The allegations in the above regard are very vague and inferences are made without bearing in
~‘mind all the prevailing circumstarices as well as the clear objects of the PFMA,

2 m appears as if the suspension of N was the root of ali evil and she feels aggrieved by it. Perusing
" the statement of Mr McBride it is clear that the intention was initially for N to sign it but her
 name was s¢ratched out. Her suspenston was considered to be unwarranted. My McBride
' apparently lifted the suspension after his suspension was lifted and upon his return to office as
+per the {0, It cannat be said that X did not take into consideration financial implications with _
- the appointment of M. He requested advice during the meeting of 4 May about funding and was o o
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' advised what to do inter alia by the acting CFQ. it is also very noticeable that there were a ot of
* : acting appointees who gave sometimes questionable advice. This is nhot a healthy state of affairs
- inany government department. S

3. It cannot merely be stated the appointment of K was irregular, Apart from the advertisement
.. that started running 3 days prior to the Ministerial approval {for which there is no evidence that
_ K was directly responsible ) the requirements were met. The request to state security on 4 May
- for security clearance of M can also not merely be considered to be irregular or corrupt. it was
.+ DNeverstated for what post he was considered and it was not stated that M was already '
' appeinted or will be appointed. K was also allowed to headhunt.

.4, IfNwas suspended wrongly by K that should have been addressed departmentally. To elevate
' the appeintment of M under the prevailing circumstances to wilfully permitting or causing
- “fruitless and/or wasteful expenditure is not correct. it can be argued that K facilitated the
- creation of a contract appointment because he wanted to ensure that the targets of IPID are
met and he wanted to prevent fruitless and wasteful expenditure of tax payers’ meney,

5. K's memarandum to the Minister for the appointment of M is attacked and K is eriticized for __
o :havir_)g suspended . The Iattera_ppears to be t_he_mu_ti\_:ation be_hind_this investigation. N E

 REASONS FOR NOT PROSECUTING:

- . 1. Before the initial decision not to prosecute alt the evidence was considered as well as the

., surrounding circumstances.  Any remarks to the contrary are iil informed and subjective.

Coa, . The matter seems to emanate from infighting in the offices of IPID. {The tussle between 1PiD
- and K about the right to investigate a matter against one of its own is indicative of this as wall as
- the suspension of N. There seems to be a prior history involving K and soma decisions made in
- " other matters not linked to the present one. There also seems 1o be bad blood between K and
- - Mr McBride as set out in the attached press articles). o '

3, 1t started with the suspension of N {correctly or incorrectly — this is arguable to either side). She
o was clearly upset about this. Mr McBride got a tip off from somebody about K’s appointment
. and was provided anonymously with information. 1t is of significance that the initial signatory of
the affidavit of Mr McBride was to be N. Her name was scratched out and Mr McBride then _
SIgned it. it may also be argued that N is responsible for the tip-off of Mr McBride.

4. Itissignificant that internal investigations were done and recommendations made that
" misconduct be Investigated. Annexure “F1” refers. This appears to have been the correct
.. avenue that should have been followed. If K was considered to have suspended N
_ C irregularly/wrongly he should be charged departmentally. Enquiries indicated {as per the 10) S
. thatk was not departmentally charged because he was transferred to the Hawks. BothIPiDand = .~ =
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_ _'_'the HAWKS claiming that neither of them is responsible for such procedure. K has apparenttv
- now also left the HAWKS and transfarred to angther institution.

' 3. Overali there appears te be a subjective viewing of the evidential material available and a desire
- to have especially K prosecuted at all costs, Taking everything into tonsideration there is no
' reasonabiy prospect for successfully prosecuting the suspects.

6. Whatis most warrying it the fact that it appears as if there are attempts to use the NPA and the
... criminal justice system to solve internal problems within {PID. Wasting valuable rasources that
. could be used for prosecuting more serious matters in the interests of the community,

. _"7. This seems to be an internal matter best solved within the refevant departments The NPA and
o .-:he Jud:clai process should not be used to settle cunfhcts of thls nature : :

' E _l.eonard 5C

. Deputy DPP: Gauteng, Pretoria
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M&g
Bid to purge McBride associates o
'.:'mm.&pzowoa:uo L

‘Robert MeBride is fighting his suspension, (Madelene Cronjé, M&G) .

The acting head of the police’s investi gative directorate, Israel Kgamanyane, has been
accused of pursuing a witch-hunt against senior managers in the Independent Police
Investigative Directorate seen as linked to suspended IPID boss Robert McBride,

Thc IPID is tasked with independent oversight over the South African Police Service,

Kgamanyane was unsuccessful this week in pushing out three senior managers he
accused of leaking information about the questionable appointment of Boniwe Sotyu
as IPID deputy director of investi gations in the Free State because she does not have
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| f‘-."_i_'he people who are suspended are those whe wrote affidavits for the McBride case,”

. said a source close to the

matter, who asked not to be named. “They are being dealt

o with,”

e '-:The M&G understands that the IPID’s acting chief director of corporate services,

. Nemkhosi Netsianda, who re-commended that Boniwe Sotyu not be appointed tothe

© senior position, has also been suspended.

| City Press reported in J uly that Sotyu was given the job ahead of 90 other candidat_es e
" and did not have the qualifications or experience required for the position. |

" The newspaper reported that, of the seven shortlisted candidates, one had more than
22 years’ experience as g police officer and joined the IPID as g principal investigator.

~Netsianda wrote that Sotyu’s “national diploma is not the equivalent of a recognised
. nationa! diploma or degree, she does not have four years’ experience at supervisory
level managing investigations as advertised” and had Jess than two years’ CXperience - \

a$ a supervisor.
: But Kgamanyane defended the appointment, saying everything was above board.

:"_'-At the same time, it is alleged that the IPID Gauteng and Limpopo previncial heads
have also been suspended because of their purported links with McBride.

The head of the IPID in Gauteng, Felicia N_tsha_t_}gase, is currently suspended, pending - - T
an alleged nepotism probe, o o B
The IPID head in Limpopo, Innocent Khuba, who headed the investigations into the |

rendition of Zimbabwe_ans_, and c_hief i]_westi gator M_:atthew_s S_es_qk_o_ havealso been - -
suspended. . -

McBride was suspended in March this year by Police Minister Nathj Nhieko, who
accused him of attempting to protect then Hawks head Anwa Dramat and Gauteng

Hawks commander Shadrack Sibiya regarding the renditions matter, . .

e
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o the required qualiﬁcanons Sotyu is the daughter of the deputy police mlmster o |
o M&ggle Sotyu.

Lo After the Labour Court in Jahannesburg ruled that Kgama-nyane could not take any
~ action against the three managers accused of Ieakmg mformatmn he attempted o .

RN gransfer them from their positions.

- _ The three include IPID spokesperson Moses Diamini, head of support Antomette

'Mphago and head of legal services Pule Maoka,

Kgamanyane apparently beheved the tno were assisting McBriée in hlS fi ght to be )

"r reinstated in his position.

l'n a letter to Dlamini on Monday, seen by the Mail & Guardian and attached to the
- Labour Court bid, Kgamanyane said there were serious allegations against Dlamini,
S whlch he intended to investigate. This included leaking information to the media,

- At the same time, he accused Dlaminj of acting in an “improper, disgraceful and
'f_-unacceptable manner” while on duty. But instead of putting Dlamini on precautionary
-suspensmn, Kgamanyane said in the letter that he would transfer hlm to the KwaZqu~_ o

'-__Natal office as head of i investigations.

. 'Dlamml and the other two were ¢xpected to report to their new posxtlons the next day .
_and failure to do so would constitute misconduct on their part. |

on Thursday, the court ruled that K gamanyane should not take any action against the - L
trio, pending a full hearing into the matter.

Insiders in the IPID believe that this js another attempt by Kgamanyane to purge s
anyone he believed was close to McBride. ' ' '

'Kgamanyane’s phone went unanswered on Thursday.

Actmg IPID spokesperson Grace Langa’s phone was swztched off when
the M&G med to contact her for comment ' ' o

Mg
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McBnde is fighting his suspension and has further approached the Constztutzonal
Court to ruIe whether Nhleko has the pawer to suspend hlm at all .

1868
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Speaking to Stephen Grootes on CapeTalk, Hawks spokesman, Brigadier T
Hangwani Mulaudz; was unable to confirm if_Kgamanyane__indeed facedany

Ve nh&
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- We don't know if he faces these charges or who has opened this case. We

B -don't have a case number, We do know there was an interna! disciplinary

“hearing in 20186, accusing him of committing fraud and on the same dayl,_ﬂ_it
 Wasruledthat there were no grounds for these charges. -

— Hangwani Mufaudzi, Hawks Spokesperson

. Robert McBride is reported to have objected to the transfer as Kgamanyane

. was allegedly responsible for a purge and restructuring of staff believed to
oo have been close to McBride while McBride was suspended from iPID. '

When questioned by Grootes if Proper procedure had been followed before
~ the new appointment was mmade, Mu!au_dzi_conﬁ_rmed that criminal and other
- checks would have been done. |

'_'-__It is proper procedure in government, not only in the Hawks, to do a proper
- check. That was done. ... | don't think there is anything sinister foaskfora . -
- transfer ... to go to another unit. 1 find this very normal . L

— Hangwani Mulaudzi, Hawics Spokesperson

- He says that process started in October and was finalised in December.

~When asked if there was a war between Mc Bride and Kgamanyane, Mulaudzi
- said he was not sure if they were competing for the "soul of the two B
-organisations", but that it was "disturbing™. '

He confirmed that Kgamanyane is working in Pretoria and said that any
conflict between iaw enfarc_em_e_nt agencies is very wrong and "not good for
government.” ' '

Law enforcement agencies have to work together, without getting sidetracked =
on internal jssues. S

- Hangwam'Mu:audzi, Hawhks spokespersqn

R
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" The National Dlrector of Publc Prosesulion -

A Adv. § Abrahams

VGM BUILDING
. 123 Weslake Avenue
| Weavind Park T e
. BHRVERTON .- EETE S Lo k By Hond |
© 11 August 2017 '
. REQUEST FOR INTERVENTION

- My numerocus jelephonic conversations, messages ant my feders have referenck,

| -As per your requesy, is Impodant hat we ;ﬁlscuss and _t:._ondudg on the Jesues .
 adiguiated below:- - S : Lo :

- 1 ._'i‘#aners- tnvestigated by (PID
' 1'1 ~ Defeating tha ends of justice investigation agalinst General Fhahiane

o Afénez dated 04 July 2017 was raferred ta your offige 10 re-\fi_ew_lh__e decision lakeain "

th_e abuve matier.

3t is Imporiant lo nole that the above matier wae invastigated vnder (ne guidance f

o - Adv. Van Rensburg snd at sit materlal imes while gulding the investigation she was

©of the view that this was 3 proseculable case. However afler the mattar was refarred

- -io Ady, Mzinyathi and a‘ter some delay in makmq a deriswn, the dncuslcm wos o

: __declme lo prosecule. -

e b o S smmla— o

o i i ey e T TR e il it

Requesucr mtervenuon o e S Pagei .
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- prosecutable., THowevar, Adt
' -beer: referred back 10 him aﬂer ali his uueries were addrassed No damsion has .

SEQ 33/2020-172

1.2 Investigation against former Acting Execulive Difector General

Kgamanyana

: 'i The Acting DPP North Gauteng Adv, Baloyl degined 1o prosacule this maiter, in the
g 1 latter daiad 26 Juty 2017, the dockel was refescad back {o your office to review the
- *de{;tsfon taken by tha Acting DPP. The decision Just does not make sense, having

Jagard 10 tha fact that the suspect did nol even giva his version, in the face of u]aar
}rvzdencp of fraug end corruption as well as coniravention of the PFMA,

frmr e

1.3 Torure Investigation against the Mabula Team

| This matter was Jeclded I 2010 and suspects were avested afier JBO warranis

- -wers [ssued. The cases weie ater withdrewn with @ view lo centralize all matiefs.

© oweves, la dale the cases have not been placed back on e Court Rofl. The
R complpipants and viclims in this matier have new (osi confi dence in the Criminasi
- Justice System. Tiji_s___1ssuc§_'y._r§§g[9qght to your attention as welf 85 Ady. Mzinyathl.

ol ot st g o U T e i =

- 54 investigation agalnst the Mabula Team on chargss of mﬁﬂa?f?“‘:g.

" defeating the ends of Justice and Contempt of Court

. The sbove invastigations were guided by prosecutors Adv, ¥an der Merwe and Adv.
- van Jaawveld. They both egreed that there 15 3 pnme facie case which s

" peen mads yal

15 Investgatien of Kidnapping and Assault egainst Brigadler Xoba and

. others: Symington matter

‘This matter was also guided by the orgseulor during investigation. Al the iime The
L __'pmaecutor guiding the inves tigation was of e vi iew thal lhe case i prossoutable,

The dockel has beep with Ady, Baloyl since 19 April 2017 to dale a0 decision has

 peen made, while we hear DUMOUS that the degision wat !nng madu. hcwever ir t_hgl R '
s lrue, Hhas not been communicates (o eIl

e T R T e = TR - :
'quuesl_furlr_ﬂervsmion_ e O Lo Paged
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o Ms222

3, Perceived double standards by some members of the NPA in dealing

- with 11D cases, compared to how they dasl with BAPS cases,

2.1 Decislon W prosecule IPID investigators and issuing pE 178,

" fne DPP North Gauteng end Adv. Mashuga in particutar, look a decison 1o

. prosecute two IPID investigators within 72 hours after they had submitted thair
" aming statements; they ware promplly required to appear It Couit, The swiltness
wiﬁa which ihis decision was made O charges thal do not even make sense {8

- suspicious when conlessied with how P10 cases aro deslt with and the deley in

taking decisions on 1PID cases.
o _ 22  Faillure by AFU 19 lagnch a pressrvation order,

- im0 has been engaging with the AFU investigators on General Fhahlane
- investigalion with 8 view to cbitain a preservation orger. All the work wag done and af

pe:ties were In agresment hat here Is enough evidence to faunch an appilcation,

. Papers ware Grawn-up, 9“_*}_’_._*..?5‘-‘.%‘Q"F.?%iﬁ?!’..%.??ﬁ?’!eﬂ?ﬁ?X@f«iv.Q!%iﬁia_thi-‘,....tfll_.lw_,ii!i‘:__the

- naterfnoward. Even after the mesting with Adv. Mokgatia who promised (o enswe

. thal e appiication Is launched, to date nothing has happenso,

“This matter was brotght ta your attention from 02 June 2017 {Rrough our NUNEerous

o whslsAPP communications, To dale no progiess fias been reporied {o IPID, despite

- your underiaking to do so. The only conclusion IPID can come e in tha ahsence of
© any explanation from NPAlS thal there Js relustance © the parl of NPA io [aunch this

" appficaion, which therefore reinforces our pescepiion of double siandards in deaflng
L with IPID maters. ST e c

23 Refusal by the HPA prosscutolrs to assist IP:ID _m_appiylng_ io_r_Se;_u;x:_;
:._QOSSUBP{)BH&‘ ) R T S T o

- ©On 28 July 3017 Mr Niabinge weat {o 588 Contro! Prosecutor Mathibe 1o sign 208

. application. Prosecutor Mathibe said If i is regard! ng Genera! Phahiane hie cannot

" 4ign the 205 applicaion. He raferred nim ko Chief Prosecutor Mamane Nel, Lpat
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o wms223

E gngaging her, she asked him {0 review his state_me_r;i and _directed how it should be

geviewetd.

“While back at ihe oHice and reviewing the statemant, he received & calt rom Ms Net
" saying she spoke (o Adv. Baloyl who said she must nol slgn the 205 application but
must bring to him (Adv, Baloyl} on ihe 97 July 2017 snly he {Adv. Baloyi) van sign

the 206 application on General Phahiane mafter. S e

- yylien W Nkabinde went to bim (Adv. Belaylj, he sald he was in the meeting and
- -said ne must come anoiher ime., Upon hr Nkabinds cafusing 1o Jeave, he ditected
g _ihai e two Seniors Adv, Fourie and Ady. Wilsenach 10 topk at the appfication end o

. agvise him, with a strict insiruckon that only he cah sign e 205 appitcation. ARer,

Ine two Advocales wiate & mema io lim agvising him 1o sign, he read the dodkel
and the memp, then relused lo slan ¢ g_pq__qire_t_;;ggj___g)_j‘t_g;_‘l___v_i;_\m_gg_:j__pe_ referred back lo the

g 1o sign. The cuestion is why he Insiied jn (he first glace that only he can sign

t .........

e This raises suspicions aboul Adv, Baioyi's interest In an on-going investigation of the

second gefeating the ands of jusiice investigation against General Phahiane and the

' Mabuia Tean.
24 Protocoton declsion making by NPA
We ar¢ Informed by prosecutors in DPP's office hat Iney cannot loke degisions

on sl the matiers that we (PID) are _i_rly_qsligaﬁng. Only the DPP oan take the
:'de{:isicn, it would howsver appest that on matigrs investigated by BAPS antd the

. Mezbula Team In garticular, the prosesuiors concernad can lake decislons. Hance

. thelr decislons are swifl as gompaced 1o decigions that are lo be laken on imp

e _ma(tets_. _

_ This raises copcems aboul the consistency of NPA in dealing with  (FID
"'-._mve_stigatians and SAPS investigalions, parﬁnufsriy those BARS Investigaliohs

mactpmmttia

TH— —r T I T T RS
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- conducied by Mabuia Team which |
_.Inva.sli.ga{.ionsj o

- bam took ng forward o our meehng to rasc!va all the above issuss..
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Ref: 2017050181

1o . AR SRAUN ABRAHAMS
* NATIONAL DIRECTOR OF oUBLIC PROSECUTIONS

?ﬁsﬁﬁ?‘“’ﬁ??{?'é‘g{ﬁt ECTON
111“5'»-‘"1{,(?-“"““;-- H'nu:‘::;f-ﬁ;-un... ..i

fROME _MANTS;HARAPHESU N i s a‘,},&
L SENIOR (NVSTIGATOR ST T l i t‘%} z

pave: - 0% SEPTEMBER 2017

----- - ey

RE: _--j_f_;{.i{':(.‘;qé:?__s_"_’_[_\_fQ}}_"ﬁ_ﬁ__\{l_‘ﬁ)w OF Tngmp'c:gsSiO@_“qu: SANDTON CAs 58_3}02}2017_ AND
' FTIELTON CAS soojo3mEeT - A _

e b T Jp———, -w,__......-—--—,_..._-

e T ST s e o s b cean g

C1 PURPOSE

To provide the Mations piractor of pulbtic.P rase:ulinnslNDPP] with Information on shavementioned (3585 S
ang bis postble ceytsion of 1hé decision made vy the Acting DP_F' north Gauteng. oo S

2 QACKROUND

The pbove mentiongg Tases reinta to ihe srrests of M paul O'sullivan o 2017-02-13 at OF Malan Drive 2%
contuipun and sarah jane Trent on 3017-02-10 o5 PEf 3anyilon Cagmssa,rgggggg_ and Lytehen Cas
30‘3}(‘42;'20_1_7 R S : o : e o

A e

T Letigllon Cas 3_@3;&21‘1017

Complainant pie PO sullivan was arrgsied on 1370272017 at 18:30 in Jehannesuig g Gepadier
- Neube from North Wesh Province.
- prlgadier Noube: zpproached ihe camptainant, deniified mmself  and nformed the campjainent
that ha was arresting him for wnsous olfences. At the time, ihe complpinant ad 2 High Court order
. inat required SAPS (@ give 48 hours natice belore any arrest could e effected.
. fhe complainant informed Brigadiel neube of he coury ordes bt Brigadiet pcube tofd whe
© complainant thal he ¢id.nol tare 3VgUL the court prdes ahd sthisequently setzpgd his firgart antd
" getiytar phang. .
Yhe complatanant's pitorngy was summonded (o The scene by Satah Tradt. Wihen the atiorney
- yeviveg ot the scEne he reiteraied what the complalnant had piready told frigadiey noube. MS
 Teent managed o take the vigeg of the part of the _cnnversati_ms__ baween MI 3pies and Bregouier
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- Ms-231

-He pall ingdigate further that despide rarefuily pointed out ! o Neube that NS conduct 5 untawtul,
. pregadier Ncuhe persnslcd 10 aues% 1he comptatanant ard wok hi o Ko mme!drm SAPS fof .
detenion. : S . _

a1 of abourt 31415 the complainsnt was _rekeased _an__d regadier Meube okl him that he was
ardered BY the court 10 reledse hir, : S AT L

g 'z,"«._ ' candian Cas; 6868/02/2037

"-On 2017-02-10 Sarah ) Trent. wa§ Knaped. angd._ keazg._.ts,tg_.._imiﬁﬁwi_wu‘ﬁm“‘—h er

- rghts heing Qroperts pxplainad. Hef cellphone  was alsn stolen from her and ilegally

apped ;’dnwmmdcd A worrant for her arresl was navel ghawn 10 her and she was nel gven ihe
| appotunily [ caniact her tamity D¢ AUOFNEY immedintely. The show of {ofCE with which she wés
« grrested also painis & clear pielui€ and was totat!u unnetes:.aw if 8 vahd_ werant of préest on B
N . vaiy charge was avdt!abh: o : : ' N '

3, DISCUSHON

Tne Iadependent pokice {nvestipaiive hireciorate 10V mvestmated the abuove el menlipneyd £ages and forwardad
(ne gorkels Lealh tilwﬂmmnr vy bl PIaseGlios Ia_uiecisuon on 201?!03{24 me Acting t:sife;m.- of
ﬁ;&ﬁasecman deciined 10 proseculé on paoth C83es |Annexure 1). The Jec.ifian ‘ol o rroseculn Wik

di't.n mmne lu: muﬂomnd,a b~z Ad\.-v:ma'.e e Van Def Merwe ane Adv Van jaaweid ton! Hepaing,. the'

emlmce ol eméence 10 susLain a_pn‘ma !acse r.aae agamsl {l\e saspﬂfls {Anneﬂure a5, VRl cop;e;ngd
n""‘_w—"‘"“"’“ e gt e gt T

thot the éncision Aol peosscule appearsd A be mley nased on the v‘.rslcn of the suspecilh

The &crmg Cirectar af Pyl 04 Prosmmmn requested the InveskigPling mHicEr 1§ WG yaek the dorkels,
Sbing REN d‘,veiapmﬂ-m% The reques‘ ie agaiﬁst ihe backﬁms of the ¢ aW@m&nr sar L

T ey

the scling, nee aitef the degls decision I nat twmmwte was | cammumcata 10 hm in Jine with our st Smndard
b A A P TR

: Opr‘-ralmg Proceduzes we have aim.e :esunmmed bmh do:kets desp '.Q e iac: !.hm he wou.d nct be ama

e e
1w re\new his awn ﬂeusron _

4. CONCLUSION

................. o P

st e R

airar careiul consideration of the 2V silahie evidente and memorandum by two Aduocalc_s Irom ycur ofhce,

s oL of the. Qﬁﬂiﬂﬁ,‘i‘»‘&hm%g,ﬂfwuﬁicsﬁﬁl_gmwlﬁiﬁmmu,gﬂdﬁ Lot cases e B0 chm
o N et
EyAg I of e dc ulSlDf\ cf {h-ﬂ At mg Du'ecmr of p\.ibhsf, prcscc,n-an it polh matiﬂ es.

E—_— ,m"" i
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pe will indivate further that gespide carefuily peinted out 10 Neube that his conduct ts pnlawiul.
Bregadier weuhe persisted 10 arcest the com_plaian_am__und ook hint 1o Yo r__ﬂmgidr_ifs SAPS for
© getention. S L S .

_' At or abourl 23:485 the corsplainant was retensed aré pregadier Meube told him that he was
| ordered by the coMFL IO release him. L S

‘32 SandionbRs /087 02/2017

Soan 20170210 sgeah J Trent was kidnapped and kegt i iolation at various places withoul nat
' fights being peoparty gxphaimed. Her celiphone W3S aiso stalen fromm her and illgpally
. i_apped{dt:Wn!Oi}decf. A warrgnt for her arresy was sever shown \@ hir and she was net given the
© . appotunily 10 coniacy her family OF altorAgy immediataly, The show of iDICE willy which she was

. .arresn:d alea paints 2 clear pietuee ang wes totally unpecessaty if a_va%_i_d warant of arfest on 2
yaliﬂ:hargewaswaﬂah?e. ' o T o

3. DISCUSSION -

The nrepandent potice investigative Directoratd investigated the sbove menlloned cases and forwardged
oy dockels Lo ihe Acting DireclOf of Pubiit proszeution for decision. CN 2017/08/24 1the Acting Treclor of
pyupiip Prasecuion drcined {0 prosgrute o8 poth Cases {Anneruse 1} The deeision nol 10 prosetute Wil
(atken Uespite the mamorandum by Advocate ¢w Van Der Menwe and Adv Van Jass-Jeig_M§£§ﬁijE{§jpg_ the %

[oh - et PN
—————— i b e 8

auisinnce of evigence 10 custain a prima facie Case against the suspecis U\nnég?ﬁé—if\ﬁi‘) is concerned
gl ing drcision agl prosecute apprpis io be soley wasad an tha vargian of the suspedis.

The Acting Dlrecior of Public of Prosec;jtion requested ihe fvestigaiing oificer 10 Wring Lack \he dockess,
ciling new developments. The 184 Lest iy agalst the packdrop of the g oail which ihe compta‘man:' senl 10
e soiing OPF shar the gecision net o nrospCUte Was communicate 0 him in Hne with OuF stapdard
Dperaling procedures. We have gince resubmitied baih dockels despile b faci that he would net be #big
LO r_eview hie QWA dec_iskm. _ o .. ) o o - S . T

e

2. CONCLUSION

© afper careful consitle ration of 1N available evidante and memacstdum Hy two AdvDCRLES from your office,
b i of the gpinion tiwat there BT sufficient grounds for prosgcution in both ¢asas. The iPiD reguest
- revigw ol 1he gecision af the Acting Direriot of Pulihut prpsecutign_in poih mptiers. - - o

- ging Regards.

it Y
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| ACTING DIRECTOR OF PUBLICPROSECUTION S

| Aby GEORGE BALCYH T L o ,

© PRETORIA " NNEXUR v oo

AORANDUV DERLING WITH THE PROSPECTS OF A SUCCESFULL PROSECUTION OF CERTAIN MEMBERS .
COFSARS - S T P

. Boih the 6asé dockets Lytielon 300/27 and Bandion gB8rn7? relale lo e untewiu!
. arrestof N O Sulfivan and bis sesistant {Tren}. " o S

C4. L LYTTLETOW 300/07217

COrQullivan was al his office n Jolsannesburg when ¢ lraffic officer came \o s office,
“and rang the doorhell and askad to pe lal in, She toid Q'Sullivan hal his Cal was
 invoived in an aceident and she is there o investigate. D'SI_J“NB;’]\ refused. She left
- the premises. ' S B

“This I8 confirmed by Trenl whea was present.

- Tne wallic officer (Mawikivana} states that she has ceceived an instruclion 1o go 10
. Sanglon whefe she will meet @ certain Colonal. 10 Sandton_she tnﬂ@g_&g@_ﬁ@
~ {ingian), Wﬁ&_%%_iﬁiﬁjjﬁﬁm2@:%9,.@,&,993933%1*%‘1",9@r who toid her 10 go 10 3
sertain address (house of O'Sullivan) MQ&@JH%&E&@ &‘ﬁflﬂﬁ.‘;ﬁ?ﬁ.,éﬂ@ﬁﬂ?[_ this
while 1nan. The Colonel aiso ol her whal ip do and say once she atrived at the
" house. o ; o - '
ghe gio this put as lhe whitg man refused (0 COME oul she phoned the Colonel, iold
im whal nappened. He instructed her o \zave which she dicl.
" ghe parked down the streel; the Colongi Came to her and sal withy them, A vehicle
- jeft the erervises of the house and {hey lried 10 chase the vehicle 10 no avail. They
_ wentlo d cerlain garags. The Colonel thanked them and she refl. .

 Malsieke confifms above slatement.
"Van Wyk from he IJMPD state thal be received o request from Col Dawood to

| sssisl with an operalien. o made ihe arangements and Manikivana ¢ - 17T
- | were instructed 10 assisl '

LR
. T

L Agtowding o O Sullvan (compiatnam} ne was ambushed by 8 Aumber of vehicles
when he lelt Afriforum's office. This "operation’ Was e by Brigadier Noube who
© anesied him. The SAPS were told thal there is @ coust oider araveniing the Sapsio

*arrest nim, but they refused o lisien. B o

o _'-Wtiﬂe Spigs from Afriforum arived, iold hem as well and showeo Noube ha courl
- 'grder. Despite this O'Sullivan was scested and laken to he Kameelddfl Police
- Slation. ' S

~ Thete is a waenseript of the corversation belween Spies and Ncupe as well a8
- printgd photo's hal gorroborals the cqmplainam's yeiston. ST

---"_@__rigaci';er! o




SEQ 33/2020-181

'Qrigadiar Neube apparently applied for the warrant of arrest (A13], s not ¢leas

o pased on whal gvidence this apolication was made. It is nol slear al this slage
- whather 1he person who signed he warrant of behalf of the DPP Yhad any
informstion (avidence) avsilabie to hint, and if 5o whal, 1118 not clear who signed the

wasrant, According 1o \he tape racording (Ald}itis Adv. Masbu_ga. i;‘r (he dirac{igns:

S

1.3

i3

2.

22

_Sl'aowr}_”;}ngl,,g.aﬂlmm‘em} it wilt also bg able that thay

(o the W0 the foliowing was inter alia reguasted .

A gtatement from Wwitlie Spies.

The docket {0 \ne information} in respect of ihe charges agains_!__ O S\_J_Iiiva}n L

supniied 10 Adv. Mashuga must be oblained.

A staiement should be oblained from Adv. Mashuge.

although i does not matter why the warcant was issued tn the ficst piace, {as be
nain charge should be corempl of courl) i is advisable hat ihis .infarmaﬁgn_ be
'ob_zained. S RSN _
PRIMA FAGIE CASES

Contempt of cougt (in that ('Sullivan was asrasted despite the court order being

.................. {N,_eiéwven bé iy e

“igauing thereol awere of the gount orger 28 i was in the pliblic fomain and issuad in

b i BT auiarad

 ane O the rmmalters wherse, e same TAvesligalng (eam is Tavad, In (s regard ihe
| NG 1 ZPPOSIE . '

L. P eseculdISs and Police Officers arc in the employ of the slate, and
" have a public law duty. D Q.i.,i.‘_?v.,)if{;tlﬁ}fﬁ_,5“-'?.ei,K&Qﬂji.!iﬁ;’?.f.!?..'fCQE,Q"Q_“.".-
4 is a fundamantal right of an accused not e be dalained arbilrarily
and withoul jusl cause and interferencs Wit physical libady, withoul = '
'jushﬁcatimn,is prima facie untawlul” R T T

Kidnapping

T no valig warrant of arrest existed (thal appeats 1o be he case) il wil] ha easy o
nrove (nat the fzols of tis malter warranl 8 conviction on @ charge of kidnspping

" Trie show of UNNBCassary 1arte will also be & deciding factor in this regaids and a

~gharge of Intimigation will.most probably also succeed. The fact Ihat iihe warrant of

Coogrres! was requestad by an advocale pummtedly irom the DPP's Dffice wil atzo be

23

Thel ..

of no avail as there is ne evidence o infer mat the prosecuior and ihe aresling

otficer %ﬁi"ﬁif}iﬁ.}ﬁ_e.....?.é{.f_f?Qﬁiz_.ﬁ‘?ﬁ.f?ﬁiﬁ@!?.‘ri_ff} e cower in guestion whiel, In

qyen, recuires hins orhe ¢ to_have taken 81l reaso nabla precautions fe ayeid or
mipimise nibry, (8 others. A failure (o do eo would render his or her songucl
- untawlul. ST o

Fraud and defeating the ends aof justice {in hal ine arrest was based on frautuient

-~ allegations.) This zll depsnds on (e ininamation of contents of the case dotked, on
strenglh of which he warran was signed. . ' oo T

G

MS*_Z_BS_
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The evidence shows hat O'Sullivahhad o D2 anesied. gl pl.Goss. In 1S regadd il

s e PR ESIE N PR )

" gheuld be noted thal there 8r¢ many cases sgainst M O Sullivan and he is 3180

appesting an many casss i court, He s well Knowrni in South Africa and 10 SAPS. U

: E: clear that even without the court order he should have nevar ween afresied on ife
ip

ossible pelty chafgas, 1t appears thal the SAPSL wﬁﬁ}ﬁﬁﬁwgnggwes

i i e T

SUSPECTS

‘Brig Ncube and Col Bawood

~ BANDTON 688/02/17

. ‘pis involves the arrest of Treo (campiainani} ai the office of O'Sultivan {afler he

 left). This was On ihe same day that ihe traffic offiger came 1o the office. Someons

L 3nggmommﬁce prutelty. s axacly jor thal reasen why the court arder was
 Golained by him o protec! him against gnlswinl geprivation of hig fiberly. Total
. glsregard for the rule of Iaw__cannpi_be_ ignared. ST

" game lo the office «‘-ﬂ.gé,mg.aleg,bsz.ﬂbﬁ@,,é!ﬁ@g,gng was Jaken lo.a-Shellestol
s«g.a-%h.wﬁﬁﬁhe el Col Dawood who cufled iwwi&gejgﬁ les. pccording loner -

AnE BTTEstg Sticsrwas B KGorans o

. Me Trent was kignappad and xapt in isolalion at various places without her tighls
- -peing prop@r&y pxplained. Her cell phong was alco stolen from nar ang ilegaily
" lapped. A warrant fof het arrgst wes never snowe \o her and she was not afforded

' s was arresied on a whi § Sy BN
izzﬁd be Zny_és__t}_galad. 21_3gpears_tha! jfwas E':ff,? ___g Q 2 -E_m"é'}'_g‘["_‘g‘”?‘”s’%; fvan

L aurnmons would have csuificed. The 'QQSSibiﬁ;gm_}_{'ﬁ_l i

an opportunity to contac! hes relatives or lawyer immediately. The shaw of iolce

with which she wag_g:rresleﬁm also painis 2@ glear gloture and was *GM.&.’ wyjj},gggssary

TEvahd warranf of acrest on Avate T ohage was Svonaoie. il 1§ howeves.
qx:aa{ienable why an arresl was necessilated o0 ihe alleged pelly chamges. A

gre Was. 19 warranl. ol ares!

...........................

ol Be arrested

" pRIMA FACIE CASES

341
3.1.2
3,13

32

" The OB books and regisiers from Kameeldrift SAPS stalion should be oblained in - o
- ofder 1o establish who hooked herin - TR

Kignapping
thafl of the ceill phone -~

Intimidation.

: SUST_—‘ECTS . Col. Dawood and Brig iKgorane

. RECCOMMENDATION

el Daweod appears 10 he a suspect in bolh sockels, Brig Kgorane and Nouhe

- _ {appears) nol (o b8 involved in bolh dockels. it is possibie to investigaie furiber inks
o eornect ine various accused and maybe even cihers in ong case,

; The!

" powever, the matiers can also aroceed separalely and action can be immediaiely

instimted despile e jurthers ouisianding i;_wesiigat‘i_on_ -

Y

:.:'-::v:.'l i
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_ _ ._ -'MS~:237_

" The dockels alreacy CGﬂ51.i,';LLiQ..Jiijiil’.iﬂmfﬁQ_‘_fﬁ;..?}ﬂﬁaﬁ adv Van Der Menwe and | am

I P iR T o i

N _mere!ore of the vigw that prcsecutinn mrust be ineliuied I \he Regionat Court L am T
- gware and have peen informed tnal the decision cannot be _made py me and wilt be BT

Laken al another eve! of avthoily.

i have 10 make il clesr Haal in my view 8 faikia O progecuie Wit be an injustice )
the complainams and the public at targe, H i i decided nol lo proceed with
ecision will
fowal .

-'-prase‘:ulion toe whalever rpuson, care shouid bhe jaken thal ne d

. wilhstand the requirements tor a Molie Prosagu cefificate, The possivie o€

- figbitity of path the NPA ang BAPS should atso be taken inlo account

SiGH al PRETORIA o thus 2l cay ol MAY 2017

o & F /
. Y/ i
B VAN DER MERWE
sENIOR ADVOCATE goR THE STATE
DEPUTY DIRECTOR of PUBLIC PROSECUT!ONS
GALUTENG, F_’RETOR?A__ o o

?—IPE\}!AQH'JK ABSVELTT T |
DERUTY DIRECTOR DE PUBLIG PROSECUT?DNS_ S
D UTENG, PRETORIA AR
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PRETORIA
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PiBag X300

PRETORIA
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South Africa

SEQ 33/2020-184

Director of Public Prosecutions
Gauteng Division, P;etc_zria_ O

- 'mmmmapfa AUTHORITY

. REFNO.10RIS-PiSZOTT

Advocate 8. Mzinyathi
Acting Deputy NDPP
The Head: NPS
Private Bag X752
PRETORIA '

Dear Sir

IPIDMER  O'SULLIVAN REPRESENTATIONS:
309/2/2017 AND SANDTON CAS 688/2/2017 :
Your reference :10/2/12/3-229/2017.

The summary of the facts is attached herelo. | decided that a prosecution
should not be instituted for the following reasons :

1.The sy state in their warnj d.pursuant
lo a warrant of arest. This is confirmed by thair commander, Major
General N J. Mabulafwho is alsa the Deputy Provincial Commissionar

Crime Dotection for North West Province). The warrani_of arrest was
€ d that matter is before court. His statement is attached Hereto

for ease of reference. | am of the view that the state will not be abie to
prove the elements of unlawfulness, knowledge of wrongfuiness as well

as intention.

2. The court order only refates to Mr Paul O'Sullivan and not to Ms Sarah-
Jane Trent. The order states that

“i). In any matter... where the First Respondent{NDPP) has taken a
decision to prosecute the Applicani(Mr Paul O'Sulfivany and where a
warrant of arrest has been obtained for the amest of the applicant,,
respondents undartake to afford applicant 48 hours’ notice to prasent
himself at a designated polica station.”(own emphasis),

{i). In any matter where the First Respondent{NDPP} has made 2
decision to prosecute the Applicant(Mr 0" Suffivan), Respondents
undertake that the applicant will be brought to court by way of summons,”
(own emphasis), the order is attached for ease of reference.

3. My understanding of the court order is that the police gave an
undertaking(they were not ordered) to afford Mr O'Sullivan io present
himse_lf{if there is a warrant of arest, as in casul or summons him if the

~ Justice in nos sociaty, so that peopl® can lve in freedom and security -

Faga1efd

B

LYTTELTON CAS

=

&
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Prosecution decides o prosecute him. It is my view that the undertaking
has strong confractual ring to it and { submit that  the palice did not
adheve 1o that undertaking, the comect route to follow is for Mr Q'Sulfivan
to sue the police via the civil route for failure to adhere to the agresment .

4. When the police went to his offices on 10th February 2017 to execute<<

e warrant, he evaded them by driving off at high speed. He never?
bothered fo contact the police thereafier to find out what they wanted at
his offices. Ms Sarah-Jane Trent was amested on that day , it must have
been clear to him that the pofice wers looking for_him,_yet_he Talled to
present himself 10 a designated police élafion as aforementioned in the
grider. He gppears o dlso Io have been aware of the urgent bail
application brought in the High Court on behalf of Ms Trent on the night of
12 February 2017, yet he failad to present himself, instead his attitude
was : “| knew that | could not be arrested, as a result of the High Court -
order | have obtained in November 2016, unless the police first of alf gave :
me 48 hours' nofice.”

i 3. Brigadier Neube states in hig wamning statement{atiached hereto) that

-} "Mr O"Sullivan was aware from the 10th to the 13" February 2017 that the
| 7 pofice were looking for him, that afler he sped off when they tried o arrest

[ him an the 10" February 2017 at his offices, another attempt was made to

Jarrest him on 12" February 2017 at the International Continental hotel in

-Sandton, and that when he saw the poiice he jumped into his car and
sped off. He thus frustrated the pofica efforts to get to him,

8. Brigadier Ncube states in paragraph 8 of his affidavit that ] was totally
unaware of the order”, untlt Mr Krisl of Afi-Forum brought it to his
attention after he had effected the armrest. His interpretation was that he
was arresting Mr Q'Sullivan for a new maiter, unrelated to the court order.
In any case at that stage he had already effected the arrest and if the
interpretation Is that the order prohibits the arrest of Mr O'Sullivan (which |
maintain this is, but a contractual undertaking by the police as explained
above), he had technically breached the order ang even if he wauld have
released him, he would still be liable for contravening it. Lam therefore of
the considered view that he lacked the necessary intention and knowledge
of wrongfuiness. '

7. The case dockets, Lyttshon Cas 309/2/2017 and Sandton Cas .
688/2/2017, are enclosed herewith for your consideration. . -

Kine regir_g}_gd_\j

=

- :
Aévacmg&sm:

ACTING DIRECTOR OF PUBLIC PROSECUTIONS:
GAUTENG DIVISION,PRETORIA

© Gulded by the Constitutlon, we in the National Preosacuiing Authotlty

.. ensure Justice for tha victims of crime by prasecuting withoot {ear

. favour ot prejudice and by working with our parinars and the pubtic to
R S ecive pnd prevant crime . - - .

. | . R | ......P..age.?ciﬁ Mg
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Priority Crimes Litigation &0 o
unit - P N N

UTING AUTHORITY
Suth Afig, '

16(Rogue Unity PR

Enquiries: Kim Benjamin

Referonce: ‘10/1/3!5/38ARS!PCLU1/20
Email; KBenjamin@npa.ﬁgov.za |

Head Office

17 October 2018
Tel: +27 12 845 6000
P193819003 | The Sestion Head o
Fax: 427 12.845 7326 Crimes Against the State and Tactica Operationsf’;ﬁgn geient .,
- Directorate of Priority Crimes Investigations . &, e
Wessin el PRETORIS 000
123 Westiake Aveny: 00 1 T
Weavind Park 0
Siiverton, Pretoria ;

ATIENTION'BRIGADIER XamA
P/Bag X752 Chaeae
Pretoria
0001
South Africa

: 3 “,
* . ] t,

e pave eoaed representations from the acous
| the Legal gnd X .

| onthiyir andPollcy ‘Division of sang for a statement
- |-onthiwhere e ragu e S S for

THE STATE VERSUS QUPAMGASHULA AND Two @
OTHERS SARS RoGyEQNIT{NyeénGAnQN ST
| BRGOKLYN GA’S42775!2M5 R

S )
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PTescripts, In terms of what legislation. can the early
retirement penalty be “waived”,

Dr J P retorius

Afing Special Director of Public Prosecutions
e g |

¥R wh BN ros M 15 ol D

B ome o E3 egnd T wede

. ™

20 by the o0, we in the Nationa)
e B03ure Justice for the v '

| Guided by ¢y, Constituy
. 8y

a ai-ie N & 18 Authority
Ctlms of crimg py Proseeuting it eut fmar
working with eur parine

‘and prevent Grlme . TETE
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et GBA

. " National Prosecutions Service / @ .1
.| Director of Public Prosecutions VAN /o
Gauteng Division, Pretoria

S Bl ATLEE

S REF NO. 10/2/4/4313-P24/2018

©© 240ciober2017 -
g The Chief Director: Investigations o
- PRETORIA 1PID S
o Private Bag Xed -0 o VJ“\ L
Tel: 427 12 361 8700 BPE‘O?OR'A S R ST
Fexx; +27 12 843 1728 S S [ o o
dpppta@npa.gov.za \ ?\9&'

_ ALLEGED OFFENCE: BRIGADIER N XABA AND 3 OTHERS
Prudental Bulding | - BROOKLYN CAS 790MQi2006 .

PRETORIA
0002 1. The delay in reverting 1o you Is regrefted. This offices directed
s certain enquiries to the Commissioner of SARS and the Head of
PfBag X300 DPCI Onm'fﬁﬁ;lujy 2017.There was a delav jn getting a response 1o
PRETORIA those queries and fortunately Mr Symington's attorneys furnished
6001 ‘this office with a copy of the papers in his high court interdict
South Afric application on 12" September 2017, which contained the
e information that was requested from the Commissioner of SARS.
‘After receipt of the papers, judgment in the Interdict application was
YUW.OR.90V.28 - awaitad and the outstanding part of the judgment was received on

S : 13" October 2017.

2. As Acting Director of Public Prosecutions | exercise powers vested

o in me by virtue of section 20(1) and (3) of the NPA Act 32 of 1998

T e “by maintaining oversight on the decisions taken by staff members

b2 of this office, including high profie matters as | am ultimately
respansible for the correctness of such decisions.

3. After careful reconsideration of all the evidence in this matter, |

m_gg_“_aggided not 1o Ingtitute a_prosecution in_ this matter for the

P Rl

follawing reasons:
3.1There are_a number of material contradictions in the version of Mr
‘Symington that.rendess. the prospects of a successful’ prosacution
vary. emoete. Mr Symington made two statements on 24 October
2016 at 14h26 and 25 October 2016 at 15:12. There were also e-
mail exchanges between him and the Commissioner of SARS, Mr
Moyane, subsequent to the incident. The following contradictions
appear :
3.1.1. In his two sffidavits he states that *as | was seated in my
office | unexpectedly saw a gertleman...standing at my office
-door......this person just told me he wants a document.. | was not
-sure which document he was referring to...1 just assumed he was
- Someaone sent by the HAWKS to fetch the affidavit.... At thaf point /
- continued to assurne that he was refering to the affidavit And |

: ~ again explained that the affidavit is ngt ready vat. em a1 security
o .b:tuw;xlyqba;oyﬁﬂwwnwt:w“Fq!dsr:ZJ}JPIB SYMI&GTON,dQCX S } - Pagetotd
N b
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In Mr Symington's e-mall {o the SARS Commissioner on 21
Octobar 2018 he states: “1 have reviewed the events of the week."
~And at paragraph 4 :Suddenly just before13h00, a person(who
only after the events | learnt was Tit) shows up at my office
unannounced and without introduction, whera | was stilf working on
the response and demanded that | hand the document over .5 Mr
Titi continued with his demand when my meeting with the Hawks
reconvened at 13h(0, despite him knowing that 7 still needed the
docurment (o complete the last question{incitding the ongs added
by the Hawks afterwards & which | wrole down af the botiom of the
documenl.8. The Hawks then suddenly also slarted lo dsmand that
I hand this document over fo them 7. So suddenly two differant
institutions(i.e SARS &SAPA) are claiming the same document.” It
is clear that by using the word document he is referring to the letter
- from NPA with the queries and not an affidavit as stated
in his statements.
3.1.2. In his first affidavit dated 24 Oclober 2016 he states in
paragraph 8 that ; “Kosie couild not explain why the Hawks wanted
the document and / decided to Jeave the mesting withiout anyone
blocking me.” Yet in his affidavit of 25 October 2018 he states in
paragraph 7 that :"After | announced closing the meeting { stood
up and went towards the door with the intention of teaving the
room A1 and return to my office. | had the NPA documents with me
in my hand, As ! got closer io the door the man whao initially sfood
at my office doorway blocked the way.”
3.1.3. Mr Symington appears to be unsure as o who took the
documents from him. In his e-mail to the SARS Commissicner on
18™ October 2016(the day of the incident) he states in paragraph ¢
.1 * From what | understand(and I'fi be happy to be corrected) the
document was taken from me by a person employed as the
.Commissicner's bodyguard. In the email fo the SARS
Commigsioner on 21 Qctober 2016 referred to above, Mr
Symington states in paragraph 10: “Lastly, if Mr Titi reported to you
that he did not participate in the removal of the dogument, then it
means the Hawks fook possession of the document.”
4. in his statement of 24 QOctober 2018 he stales in paragraph 9
‘that : “As | walked out the Hawks just grabbed me somehow and
- took the document from my hand by force. § was trying to hold ento
. the document but somehow they pulled it from my hand. | then told
- Kosie that the Hawks stole the document...” In his statement of 25
Qctober 2016 he states in paragraph 9 * As | was exiting the door
1 walked straight Into all four members of Hawks, who immediately
- demanded the document to be handed over fo them. When i
 cortinued to refuse, they physically grabbed me and at least one of
them reached for the document in my hands. 1 continued o resist
- but | was overpowered by these members of Hawks. My hand was
*“then lwisted in 2 way that forcibly opened my hand in a way that

" enabled the members of the Hawks to take the document from my
_ Guided by the Conatituiton, we in tha Nalionat Fraseguting Autharity
N ensure justice for the victims of crima by prosacuting withaul fear
- [avour nt pre;udwe and by working with cur paringass and the pubhc o
R snlva and prevant cflma - _ .

Papeata

C;B m-f,,,w !
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hand. The description of how the document was taken from him
differs in the two statements. Furtheemore Mr Mark Kingon states
in paragraph 3 of his statement : “| then saw the bodyguard hold
Viok by the army’. Mr Symington does not mention this fact. He
continues " Viok then farced his way to pass the body guard and
got to the door. As Viak opened the door and stepped out, i
seemed like a physical confrontation and Viek went down as if he
-was faling’, no such detail appears in Mr Symington's statement.

- Mr M.J Taljaard states in his statement that paragraph 5 : “As
averyone were standing and speaking the tall black male who was
standing with me just moved forward and grabbed the document
from Mr Viok's hang in a quick movement”, there is no mantion of
forcad twisting of the hand as My Symington states, The version of
-Mr Tallaard comoborates the version of col. Maluleka that LT Cal
Palaza snaiched the document from Mr Symington's hands(see
A14/3}) paragraph 11.

4, All the accusad state that when Mr Symington left the boadroom,
he wanted to make copies of the documents, yet Mr Symington
gives the impression that he was leaving the meeting as it was not
making sense to him in order to retum 1o his office(see paragraph 7
of his statement of 25 Qctober 2018,

5. Mr Symington, on his own version, adopted an uncompromising
stance regarding the release of the documsnt, and wouid not even

- listen to his own supervisor Mr Louw or the Commissioner himseif,
through hig body guard. Various alternatives were made 1o him
such as retyping the question without the NPA logo but he refused
to budge. Had he offered his co-uperation, this incident would not
have occurred. S
. The nolfe prosequi certlﬁnate is attad'ied hereto fo bae handed to the_ L
cumplamant _ T o

() e

ADVOCATE GD BALOYI
ACTING DIRECTOR OF PUBLIC PROSECUTIONS
GAUTENG DIVISION PRETQRI»Q T

- Guided by the Constliution, we in the Nalional Prosecuting Authority
. onsure justice for the vigtime of crime by prosecuting without faar . C
!avour or prajudice and by warking with nuf partners amd the pubhc !o L
aohre aad pmvanl crlme . ) :

. pagedots
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~INTHE HIGH COURT OF SOUTH AFRICA o

Case Number: 60_7_23/2_01?
[DELETE WHICHEVER IS NOT APPLICABLE - el

| (1] REPORTABLE. Y/séfwob

(2)  OF INTEREST TO OTHER JUDGES: }§mo, _

S Ty mevsen, V/ B 3

-+ In the matter between:

L UVLOK SYMMINGTON . CAPPLICANT .

- And .

. SOUTH AFRICAN REVENUE SERVICES  ° ' RESPONDENT B

. JUDGMENT
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. Fabricius J,

o in this urgent application, the Applicant seeks the foi_[o_win_g reziie_f_;_ :
3 i) f‘Pending the outcome of the relief in Parnt B:

21 The Respondent is interdicted from taing any discipiinary action against.

~ the Applicant, that in any way relates to protected disclosures listed in

22 .. The Respondent is interdicted from suspending the Applicant from his.

L émp!oyra_er_n, for feasons that in anyway reiate

1o protected disclosures

* tisted in Part B

c2.3 The Respondent is interdicted from engaging in any conduct lowards the

. ) Applicant which would amount to.an "occupational detriment” as defined

C U i the Protected Disclosures Act 28 of 2000 ('The #p, A).
i) The Respondent is ordered to pay the costs of the application”. -

- In Part B, the follawing relief was sought:
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e

. 5 I is declared that _the_f_o_ifowing disc'OSUFES_ by the Applicant co nstitute :;

_ “protective disciosures” as defined in 5. land 6 of_Pra_fec{ed Disclosures
c 5._1_ - The lodging of a grievance with the Respondent on or about 27 Qctober

2016,

| B2 The paricipation in the subsequent investigation into the grievance, and

the avidence provided to the extemal Attorneys tasked with investigating

o the grievance;

. _'ﬁ'_'G._ It is declared that the following _g:;isc_iosures_b_y_the Applicant constitute

as defined in 5. 1, 8 and 9 of the PDA:

j-_5.t_ - The disclosures made by the Applicant to the Independent Police

R ";nv___estigation_ Dir_ectc;ra_te {u;P_lD’_{) during the period Oc_tpb:er o DECe_mber_ _

C o zote;

©w6.2 The disclosures made by the Applicant to the National Prosecuting

S Authority (“The NPA"} during the period October to December 2016.
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\ ? _Thg REfSPO_ﬂde_nt_ is ?mr dl ;ted._a_”d rgg_:;_gjggg! frpnj.subjec_ting thg employee
B to any farm of ‘_'QC‘»__CK_JpaIiO:n.aII detriment” as defined in 5. 1 (vi) of the PDA - "
E whlchzs in anyway connected o any of the above disciosures, o N
- 8 _Tﬁh.e gpp{_icgn; ;s declared lo be excluded from_ai_i q%lvif a__nd_ criminat fiabili._ty_ as

S | & result of making the above disclosures, in terms of 8. 9 (1) of the ADA."

A cost order was also sought. ~ ~ = |

.. ‘The hearing served before me on 15 September 2017 and the disciplinary enquiry
v _'.:'was io be held on 18 and 19 September. During the heering, the Respondent

however indicated that it wouid not proceed with any hearing before my judgment .

" -had been delivereg. -

o in the Founding Affidavit, Applicant alleged that he made several disctosures which

qualify as “protected disclosures” as defined ins 15 and S of the Protected .
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- Disclosures Act. As a result of having made those disclosures, he said, he now __

faced a disciplinary hearing and probabie dismis__sa_l__frqm_ his empioyment with SARS,

- He added that the disclosures related to events that took place on 18 October 2016,
C In order fo mqtivate__thi_s_ail_egatio_n, he _dee_me_d _it__nec_es_sary_tq provide an account

E “of the larger events” leading up to the incident on 18 October 2016. Most of those

- __év_ems did not Involve him personally, but he alieged that the events of 18 October

-~ 2016 must be understoad in the broader context of the issues of State Capture, and -

~the attempts fo oust Mr Pravin (Gordhan, a former Minister of Finance from his

' L position. He then continued to describe the events that apparently took place reiat_ing

. 10 the removal of Minister Nene and Minis-ter._ﬁo;dhan from their posts, In that
B particular context his involvement was that he had drafted & memorandum in March

o 2009, in which he expressed an Opinion that the proposed retirement of Mr fvan

L Pillay, a former Deputy Commissioner of SARS, was lawful, and in compliance with :

. applicabie laws and regulations.

*Respondent sought an order striking out these allegations as being irrelevant

B smongst others, but at the heasing of this application | was not invited to do so




SEQ 33/2020-196

| __::'inésmu;h _..as. ;hg_.a_r.ggm_en_t pertaining thereto w_qu!d be prgsgmed _t_o. _th.g ngﬁ ;r;“
.i atﬁr groc_ee__d.in.gs_ dealing with Part B of the Notic;-_. of Moti_q.n.f -
-.__'.R.éspond.em’s view in the Answering Affidavit _was_tha!_t_be_par&icu_la_r paragraphs -
. we;Em .tbe form of;a_ poIitical_lr_e:gtis__e_.b.as_ed on _u__n;;qnﬁrm_ed_ hearsay and __.m__edif:}

. feports. They could well be interesting to read as part of a wider dissemination of -

E _information_ about political events which are playing themselves out in this country at T

N the moment, but it was said that they were irrelevant and Speculative in the context __

gy

" "o'f_ the present application. They had no bearing as to how the Applicant conducted

: '-_'himself at a panicular meeting on 18 October 2016: It was aiso said that by

- referring to these speculative and irrelevani events and Applicant's conduct in

": ~general after the incident on 18 Qctober, demonstrated, his tendency for melodrama

. and the exaggeration of his seff-importance.

. "_-The_ broad purpose of the Frotected Disclosures Act is 1o encourage whistie

© blowers in the interests of accountable and transparent governance in both the
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L f_ pubi:c am;x‘_.private Sector. That_ejnga__ge_s an impor_tant _cons_titut.iona_! vgfg? anq _Suc_h_ N |
'\'fa’“e?' mU_S’i__ thgre_fc_ra_b_e_gwen_ full \weigi?t in :imei_'pre_ting the .?af_'fiﬁl_-ﬁar_ 13955;5159;.1__ A
_ _:géngraijp_rotgected disclosure must be {n_a_de undgr_ the circumstances it described In B
_ s g of .t?je__A;l‘._.ﬁ 'fdiscl__o_su;e'f is also defined in 5 1, and sois thg _.“qc_cgpat.i.onal_

detrimen_t“f which is prphfbftegj by the provisions s 3 which reads as follows: _

.__-_-,iEt_n_Pque_e_or worker making pljatagt_ed; disclosure nos tp be _§ubj.=__-_c_;§d__ e
_ _._0"._—‘:?'-__"’_3?*‘_’“3_‘ de_lfimﬁ“.‘-.. ~ No emP'F’Y‘?&'. or .wor}cer may be subjected to any
;:bcp_gpaﬁqnal detriment by his or her_ empi}oye_r ©n. account, of partly on__.ac__cua_.m__t,_?f
o _'-ﬁ__a""”-g m__a;ie_a_ prgt_e.ct_eq disclosure”. Any eﬁmpioyfse who _ha_s_ t;ee_n :subjec_t_ed,_ is o  z : o
. éq..bjected_\ or m_ay. pe_spbjected_ to an _oc;:upa_t_ic_r_xa!’_ de_trimeqt in breach of 5.3 .ﬁas -

. terain remedies set out in s, L of the Act, which would include an approach to this

L - Court and the Labour Court for appropriate refief.

5.
S '-'_B_efore dealing any further with questions arising from this Aet in the present context, .

it Is necessary {o revert to the facts. -

Mg
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Cn 18 ‘October 2018, Applicant met with certain officers of the HAWKS in a

boardroom. He was asked to  provide furth_er details re___gar_ding_ his 20_0_9_ .
| 'rn__emorar_u:kgmT He returned to his ofiice to work on the required affidavit and was

 later confrented by a Mr. Thabo Titi, who demanded that he hand over a certain

"d_ocumeni to him, He objected to that and Mr Titi allegediy then locked the doorto

a the boardroom, refused to allow him to leave or phone for assistance. He called his

"_sét:reta:y and SARS security for such assistance howsver, but they were refused
" ‘access 1o the Jboardroom. He then cailed 10111 to report that he was being held o

against his will. At some point he then bega_n a videp and audio r_ecqrdin_g of the S

: ._é'ven_t_s ?sing his cell pho_n_e._ At some __s_t:ag.e,__ also hi_s. s_gpe_rior Mr Louw joined the

: meetmg a_rj_d other SARS col!eagu_e_s, _an._d he d_e__sc;_ib;e_d how an ai_terca_zipn_:.cc.curred,
whzch mciuded hirn bein__g. g_rapbet_:i, .h.nis arm__b_e_ing _twiste_d __an_d_ c__:grtai_n chgmerjts
g_eiﬂg _wres_t!ed__ from his hand.... He alleged that he_. was extremely upset and
L ;;éumjati;ed by what had t__ra_ns_pi(ed_and mg[g_gggg made di_sc_@u_r\.es_\yhich are _pow

5 - alleged to be protected disclosures in terms of the Act.

N\
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i. X in t_fig Fo:_f,mq_ir}g gfﬁ__cfax{it_ hg says that the fir_s_t protected disclosure was an eméii tlj_at_. | .
_ ..E'e _s._ent _2? Mr Rq_ber.t\McBride, _Head__ of IPID on 21 Oc:_tob__af 2_01%;, _setting _qqt a
%t{mnja_ry c}f.t_he__events on 28 October and enquiring as_t_o_whejthe_r_ti?m n_:qgld assist O
E _\:'him_:-_ iF_’_li:} was presented wlth a full statement tog.eth_el.'_ with ééc_egs _t(_j -_ﬂ’.? a_.ud_iq ang B -

o '_'video recordings on his cell phone.

. -_"{he second protected disclosure was a Supplementary Affidavit made 14 December |
2016, which he submitted to IPID,
The third protected disclosure was a formal complaint raised against Mr Titi on 27 :

~-October 2016. -

: After some time he was informed that an independent fim of Attorneys would .
_' investigate his grievance and it is clear that the finn Mothle Jooma Sabdia then
o provided twa memoranda recommending ultimately that he be Charged with

fmi_sc_onduct. it is for present purposes not necessary to deal with the contents these =
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_ _10. |
B reports and on which basis they were produced. Applicant has certain complaints in -

C _:_ré_s_pect thereof which were fully dealt with in his Founding Affidavit. o

:_ ';}n__ 25 July 2017, the seni_or manager of workplace relations at SARE, sent the

- _..fc.ﬂ[c_:wing email to him and Mr Titi: *f had i_r_zdilca__:te_q in my t—;maiis_ ?o_you that the -
o '_'_T_h]pfe_ ?{!otﬁie{ of Mothie J__oqma S_abdia_. wa__g.renges_tg;i.to__prq\.ii_de a _;o_nc?gsi_v_e :re__p_ort_. o -
_ __'.On._.a!i___fi:jdi_.r.xg_s.rata\te.d. to _thg incident t_hgt_ g;a.ve;_ rise to §he g:r_iev_ancef -
He hgs.n_o_w concluded that _e_ggrc;_is_e and has. prc_wi__dez_.d his addendum report with -
_ récgmmgnd_a;ions to ttjs_a.o_rgani_z_a_tion.: é\_f:_o_py_ of this _addel_ndum_. r_ep_prt Is attached.

- -_-'The__r_epo_n_h_as been considered by the organization which has elected to accept the

:"f_jr-‘d"_’gs_- and re;ommgnda;ic;ns mgdg. :

._K?y __.almi:mg_st__the rgcqmmendat_i_or_zs made vga:s_ tnat_c_hargels_b.e_br_guzght agai_r}st both_ 3

" ufyou ..fqr.:_pqssible _m_isg:qnduc;s: hig_h!ightgﬁ in the rep_ar‘_f‘_\Dg{ze _to_ t:he. d}(n_gmjgc.s.. - S
o inyolyed___in ;h_i.s\ma_.tter zt has been. deci_ded_.tha_t 8 dis__ci_p!i_n.ai_'y: process .I:fe_.r.urj_.by_

- external parties. An external chairperson as well as exiernal initiator be appointed o
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1 !
-conduct the process. Details of the proceedings will be shared with you by your S

. “HRBP once the parties are appointed”.

- On 29 August 2017, a notice of a disciplinary hearing was presented to the .

| _fép_p_iiﬁcanjt a;n;j it i__s necessary that_ t quote it: o R
: 3 Yo“ af're._h.ereb_y_ giygen_ notice to attend a dis_ci_p!_in_a_rg. hgar;n_g_ ?n t_gr.ms_qf FI:?US_Q_}Q_ .
- .__.of.:the_Disz.;ig.alin.ary Code and Procedure. - .
: The a;_l_eggd misconducts grg _{a _{__Jgtailied_;iesc:rjpti_gn o_f the miscon_du;:ts is a.t_ta;he_d}_:. :
'-_'.--..:_.l'f\fTROE?UCTION N

"-You are employed by SARS as senior legal advisor, with an obligation to, inter alia,

."‘. gbgy g_li i_gwp! and re:asqn_gblg _ins_tr_uc_tinns_ifasued o _yUUf B
E a- Act in the_ best interest_s .o_f SARS at all _i!'__f_ﬂ?S; _
o "_ ;._Rgg;pe:ct_ ypp_r fefiow erpgf?yaes;_ :
'3. .. T;ga? gi! your f_elll.ow emg!oyegs with dignity; and

* Not bring the image and name of SARS into disrepute. :

i
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- ‘t is .aueg_?d_ _:h.at__y.ou have com_mir;e_d .grys_s mis_gondg;_t_by bfea_c:_h_in_Q all of __the. .at_sov_.e_ _
_ | -._'q_\ut_is.;s g_s set out heregznd_e.r:
. -. CHARGE!
. ;GRIOS___S INSUBORDINATION, ALTERNATIVELY,

* INSUBORDINATION, FURTHER ALTERNATIVELY,

- ‘ | RE_FQS AL TO OBEY LAWFUL AND REASONABLE INSTRUCTIONS
;:_. ] | ..i.s. a!!gged that you are guilty of misconduct as set out above in _th:at_o_r? 1__8
) éct_éber_?m; 6 and at Lehae la SARS. 3gpok_?yn_,_9r§toria_, you repeatediy,
_ ""-uﬁreaé_"-’“_am?' and g_bgtipgteiy refused to ’;QTY’_P*? with repeated lawful and . L
_ __."-;ga.son"?'?’i_e i-ris“_u'mim-.s_ g_iv_ep to yog ;gpa_rate!y_by _M_r.Thabo_ Titi, _aqing on

o behalf of the Commissioner of SARS, Mr Kosie Louw, your fine manager, o

) :.g'n%i _Bfi_gadigr Xaba, a_cting__on_ _t;ehaif_ _of the HAWKS, fo _sqrrgﬁg;gr ang pa_nd_ . o
‘-'_.’V.?r :Q___tﬁem,_separa_te{y __and(lor__joir_n_:!y, documents which were in your:
- .-__pqssgss_i_en and under your control at the time copsi_sjdng of & letter from .ﬂt';e._ o
.'Naitilc_snaj: .Pro.secuting. Authority ("NPA") and email attachments, the {gge[ ._

fiaving been erroneousty been attached to the letier from the NPA,



SEQ 33/2020-203

| CH ARGE 2: CONDUCT UNBECOMIR_G_OE_ AN EMPLOYEE _QF_sA__F;s\_ o
2 Wi slepe it on 18 Octoer 2016 and nsie Boarraom 1, il
SARS ..Brg_g.k[yr:l’ Pretoria, you :gqnducfecf YOU_.r_.Se_If__ in an _u_nbecoming. |
_'-'._g_eiii__ge‘-e".t._ and  disgraceful @anne:r by b_econjirjg ~ visibly ‘agitated,

| argumentative, obstinate and disrespectful while interacting with members of

'[be | ﬁawkg, including Brigadier Xaba and Celonel Maluleke, and SARS
é@ployee:s, _in_c_i_g_d.in;:} MQSS{S. Louw Tm (;:!if_fgr;i S_r_n_i_th_an_d_h{la__rk Kingon. . :
_jC-ﬁAa_(%E_ 3 USE OF _AB_U_S;.V_E__._ AND I:NSUE__._TII&G_ LﬁNGUA:_GE__. A_!.\ID___.
= A.‘::.;ngss_iys CONDUCT
_ 3 it |s _aii?ged that on 18 _0_;:_tq!laler__2_015 a_nd_ insige__ Boafer_Qm_ 1_{“\ at _Lehae__;a_:. o

. SAF_ZS, Braoklyn, Pretoria, you veibally insuited, abused and undermined the -

-'ﬁ.ég_hity_.cf_Mr__Thabo ._T_iti by gttering. a.n.c__i _IQEre_cting the _foi__lgwing words *_Owaf_ds_ N o
| -.h;.m “e yqqr:oyn bloody phone you £.ng phon&i yo_u;sgf;‘_‘ or words to that
e effect ;qg .bx a_ggre_ssivet_y _p_.qi._r_nirj.g and__s_r_;_gvi:}g a cgl! \.phcr_.je_ zc_awa_.r_ds_. h:s

- CHARGE 4: BRINGING THE NAME AND IMAGE OF SARS INTO DISREPUTE

e
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ey
.L; " 33_ ajiegeq __th_z_:_'t. on !8 Octcber ;036 aid ins_ide B.og_rq_r.oqm 1A, at Lehae _13_ - o
SARS B?r_o_.ok.fyl_"_*_ .Pfet?{faf you _rgggr_;jed_ interactions between __ yc.)uzf_s.ei\f, o
. mgmber_s_ of the HAWKS and employees of SARS_. on your cefl phone. You
o mereaﬂer ._5ha.red: the rg_co;qed footage with unknown _t_hirc__t_: pardies, __wh_ich___

. '._'rgsulted in the fczotag_e being broadcast on public media, which had the result

of bringing the name and image of SARS info disrepute.

" The hearing will take place on:;

o odeates T Tme T VENUE:

|
|
|

-1 18 & 19 September 2017 | 09:00 .- I LEHAE LA SARS BOARDRQOM 4

St

!
H
H
1

.".if you do not attend andg cannot give reasonable grounds far failing o attend, the

" hearing will be held in your absence. . .
~You have the following rights:
. To be fepresented by 2 fellow employee or & union fepresentative of 3 -

" - tecognized trade union;
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i . : .
Ao

L ."' { .To ha.l.va_ rea_so_ga.b[e__;c;ce_s_s_ tq _do;.urr_l.e_ms _:ane::i_;’?r_in_fqr.ma;tfon. m.prep.are__ _fo_r._
.'--t__h? ngari_ng_; - AR

s _. . To be altowed _reasqna.jble_tfm_e_..to..f_uﬁ pay and benefits away .frcn__m__. the
- wa;lfpla{_:e to prepare for the hearing:

" v To have an interpreter if so desired; - . o

'_’  _T_o. prese“t _eyngngg:on your _i?eh.alf. in .t__i‘t___a form _.of gnc_g_me_ni_s_ .o_f _th_ro‘-!Qh_
. .:w?m;esses_; .

B o To cross-examine wilnesses of the employer; - .

- | ‘ If found quity, present any reievent. .ci.r;um_st_.an_c.:e.s | i__r*__f_??i__tigat_;qn in

'-.ci_etgr;ﬁinir_ilg_lhe disciplinary 53”_059"’ and

‘ .To apply for an Appeal against the outcome of the discipiinary hearing”.

- iz is clear fr_c_}_rr_z the charges that they all relate to the events that occurred on 18

R October 2016, . .
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e
- in t.;qi_s_.c:.:_m‘{e.xt the i_a_l_lg.awizng \f.ra_;s said __in ._th:-_:' Requnden;'s A_nswe_riqg Af_fidayit baying _
o ._-____'_regarcf__ to _tﬁg feiigf _s_oz_.ig__ht __a_nd the r.e[_evgn_t. a_l{gga;io_ns _.m_a_(;{s% by: th_e 5pplfcan§ m
| _-%_«mgnfiing. Affidavit.

L _Th_e relief sought was incompetent in that Applicant was not under any .

én.].ir!eﬂ_t t_t_”eat of suspension. Also, _ncwhere m h_ig Founding_Af_ﬁ_d_av_i_t did he E
i that he had been restansd wit suspension pending the outcome of

= s the di@i?ﬁ”ﬁ’)’ h_ear_iﬂg' The pgz;ce_qf the discipiinqry he_a__.rir_zg _al_sq_ m::ake\_s ne
B f?f?rg_ncg to any pending or cont@mplated _s_uspen_siqn_. Apptic_gsn_t _himsgif_ also

d?.es. _n_qt. a_l_le_ge_ that_ any such ir_;temion__? .was_e._zgrgr cqn?rr;unicgte;i wit_f} him by . .

Respond_&nt. Accordingly, any claim  for an interdict refating to such

‘suspension of the Applicant was baseless __and__wit_hout any factual support;
. "_2. A proper consideration of the notice of disciplipar_y__hearing_ made it patently
.dear that the charges which form the subject matler of the proposed hearing =

- related to events of 18 Qctober 2016, The charges of misconduct relate to

o the manner in which the Applicant conducted himself during the events which - _. o
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- fed to the investigation that was conducted by Mothle and reported on it In

. the report submitted by him and the addendum thereto; =

. The alieged “protected disciosures” referred to in Part B of the Notice of

R Motion_and_ elucidated upon in the Founding Affidavit make it clear that they NI |

o ';rei_ate to reports made by the Appiicant after 18 October 2016. Properly

. construed, the aileged protected disclosures bear no relation o the charges . -

as formulated in the notice of disciplinary hearing. ft is beyond dispute that

_-'_;he_invgs_tjgaﬁye report prepared by Mothle was as a result of a grievance |

S lodged by the Applicant himself;

‘I, in the repont it was said that having regard to the various versions presented

~&s to what occurred on 18 October 2016, these conflicting versions ought to ~ *

E . . be tested in the hearing;

' - Respondent was entitled to exercise its powers and respensibilities as set out

| - ins. 9 (2} () of the South African Revenue Ac; _34_ af: 1997 &s amended, .

~which provided _that_ the Commi_s_sio_nfar_ of the Respondent had the - .

e N4
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'_ _'-'1_8_

fes_pons_ibiiity in particular for the maintenance of _dis;ipiing_ of the empioyees a

_of Respondent; -

6. There was also ne allegation by the Applicant that the respondent was not

__ - entitied to discipline its employees in respect of allegations of misconduct. At

E ihe_ hearing Mr Unterbaiter SC, on behalf of Applicant, also submitted that he

“did not seek to aftack the fairness or otherwise of the envisaged disciplinary

.. hearing;

. Applicant had also not suggested or offered any _bas_is i;; terms of which it o |

© could be concluded that an independent chairperson who would preside over |

~ the disciplinary hearing would not conduct such in a8 fair manner as .

o ____'_cont_emplated_ in tabour legislation and Respondent's disciplinary code and .

~ procedure. An independent Advocate was appointed to preside over the -

. hearing as well as an independent intiator. -

- 3. Accordingly, there was no reasonable prospect of the Applicant succeeding

. in the relief sought in Part B of the Notice of Motion which would warrant the .

*granting of the interim relief sought in Part A.

ey
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RS
g - 'Tr_;e crux was that the Applicant was ot charged in respect of any of the disclosures

_{ha_t he made subsequent to 18 October 2016. -

BN

- . In any event, Appiicant had all the statutory remedies at his disposal were he to be e

o _"fc_mnc_i guilty and if he was dismissed because of any protected disclosures

h : '_con_tenjzpiated_ by the Act, he would be entitled to full retrospective reinstatement by

o the Labour Court in _terms_of's._iS?' (h), read with 5. 193 (1) (a) of the Labour o '

}_?e.fatr‘on; Act of 1995 as amended. It was also submitted in the Answering Affidavit

- and argued by Ms K. Pillay 5C, on behalf of the Respondent, that Applicant had not

"~ shown a prima facie right open o some doubt, would not suffer any irreparable

- harm, and was not entitled to an interim interdict on the basis of the balance of

: ‘convenience being in his favour either, inasmuch as the Respondent is entitied to

‘exercise its prerogative fo discipling its employess who have engaged in conduct .

_' ihat is prohibited by Re_sponcien__t_"s disciplinary code.

e
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_ it IS Clear that 5. 3 of_the__.P;precred ._b;‘s;(ogu@s_é.ct. m_gkgs__ .it .c!ear_ that Em
- .gﬁqpr_pgee n?ay _nqt be_sgi;}e;ted_zq any qc_z:upati_qna{detrim_en_t “on account, or par_ﬁy N
on ;c_@”;"_tﬁ _c_sf ._ha_v_ing made a protegtgd_@isctasure. There r_gus? ;hegefo.rg. ?e a E L
) _#ié;e_fn_ibig i_hj.k betwgen a d_isci_osu_re made_:- and “_any_ occupational detr_iment_". in the

- present instance, such would include being sublected to any discipiinary action,

"5'_’_‘6'-““9 ;ega_rd_. 1o the definition of ‘foc_c:upa_tigna!_._detrimen_tf’_ in s 1 of th_e_ Act My
. '_L}f\_tefh?'ffe.f _sul?mitted in t_h_Es_gor_ite:-_tt tt_xgt this lmk _meant gomgthirag .'?353’.' t-han_iegai_

j.;;:'ag_satfon,. hayigg_ regard to the fact that z’_n_te\_rpr_ga:icn __issugs pertaining to this .‘é“?t - 5.
. _' shou?d __t?e_ Id_ane_i_r_z_a: g}gnner t_h_at would_ result .in_ _t_he_ !:a_road_est_po_ssibie_pr;:t_e_c_;ioh

given to @ whistle blower. In this context reference was made to Cify of Tshwene

. Municipaiity v Engineering Cauncif of South Africa 2010 (2) SA 333 SCA at par.
| _' '. 4_2. [ have no difficulty with this interpretation which seems to be enforced by specific
o reference to “partly on account”. In both instances however an analysis of the factual

' situation remains impontant.

o Me
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SR E

; "Tb_e charges must therefore be analysed vis-d-vis the: relief sought in respect . '

_.'a_h_e_reof_. E

o _"Appfican__t, in the Founding Affidavit referred to the disclosures made by him and |

o *have _men;ioned_t_hem. Ms Pilfay argued that none of the disclosures refied upon by

:Applican; were disclosures as defined by the Act. Also, she argued that Applicant’s

L Founding Affidavit failed to set out the factual basis on which it was contended that
' - the three disclosures relied upon by him constituted protected disclosures. | preferto .

leave these_topi_cs for the Cqur_t_ hearing Part B of the application. At presant i__ar_n oo "

" " concerned about the three disclosures that Applicant has pleaded in the Founding

. :A__fﬁda_vi;, which forms the basis of this application. The question now is whether the

. charges were brought “on account or partly on account of, of having made a .

. _' ‘ protected disclosure?" o
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I the Replying Afidavit, Appiicant purports to make out @ new and/or addional

. case concerning “constitutional issues raised in this application”. | do not know . . .

o _exactly which issues he has in mind, but he puts this new case as follows:

o 133 . “This application raises serious constitutional matters of significant public

im_ponance. relating to the Rule of Law and princi_ple of legality generally,

and in paiticular the spectre of a Stete Capture and the abstruction of

: fjusticg and {he use of selective prosecutions by public institutions tasked
- with law enforcement.
: __.-_13-2 | _Funhem;ore,_ the application raises novel and constitutionaily important

- _:_:ques_tfqns_ regarding the application of the PDOA, and the admission of

- hearsay evidence on grounds of public interest, in matters of this nature”, S

None _of __th_e__se_ issues has been pleaded as they aught to hav_e been_. and Applicant's

urgent application is certainly not based thereon, as it appears from the Founding =

- "-A_ff_idayit,_ It is Impermissible 1o plead a particular case and then to seek to establish

et e T,
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R T

-@,,? Sifferent case, either in reply or.at a hearing. It is equally impermissible for a Court

F - to have recourse o issues falling outside the pieadings.
R Sttt bt oo

ey

. See: Molusi and Others v Voges N, Q. 2016 (3) SA 370 (CC) at paras. 27 to 28, -

© He continued 1o say that for the purposes of adjudicating Part A of this application,
the Court sho_utd_tak_e_c_ognisance_of the broader background infarma:ipn, and should |

-accept, at least on the prima facie lavel, that it constitutes a fair summary of events

o "t_hat are largely within public knowledge, and which are of critical importance to the -

. country.

"'.,_._.hﬂ_‘_"ejb(-i'egg rgfe_r{_ed 1o the “brcad_er background”, but in my vigw at rnu_st be
| emphaslzed _t_hs_:t t_his__prqafier__baquraund, _wl}ich_ may indee_d one day become of
| - _.'g.a;it_fc.siz_irrlzport_ance. t_q the country, has at presgnt__ nothi_ng to do with the qu;_e_s_tion __

B Whet_her or not | should grant Part A of the application on an urgent basis, and the

question whether or not the disclosures that he made after the altercations in the . L
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L '__ofﬁ;:e__on 18 Cctober 2016, are how the subject matter of the charges as they have

. been framed.

".."?6_7
 In the Replying Affidavit, Applicant furthermore attacks the _integrity ond the

- credibility of Mr T. Moyane, the Commissioner of SARS in the context of whether or

_not he had been the complainant in the criminal case against Mr Gordhan, the

" previous Minister of Finance. [ must emphasize that this question is not the subject

matter 1 be decided herein, and it is unfair to the Respondent as well that that

#e?ﬁffe __wa_s _rais_e__r;_iﬁ ._s.ogn_e detail i_n_a Replying A_fﬁda_\_fit__to _which_ the Re_gpo_pd_e_nt
._-__-_'éould_ ngt_ t_:rdi_rgari%y__answer._tq. _“i_fh_a; .pa_riic_uiar debate is for present _purposes
- ?;reielx.ram_._Q_fcher_..is:sues,_alg.p i;ra_lev_am,__are_ ralsed in Repfy_ing_é,ﬁid_a_vi; in the context
| c}f ;hé__fai_me_ss__ or otherwise of R_e_;pon;ierjt’_s instfjuctions 10 _the firm of Anorneys
__-_._:.Wh;;ﬁ p_.r.odu;ed the __twc_ reports. _Th_;at_is a:;o_no} tt;g §ubj§ct_.fnz_§.r£¢{_o_f thef_pr.es.ent

- ._ pro.c:eecﬁng.s. __Oth.er_ _i_rr_eiey_ant _isls\ues a;rge. wbe.th.e_r_ of _fmt__ SARS ha_;_ ._cm _prev;o__us_

occasions '_i_gnorec_i the findings of independent chairpersons  and _dismissed



L -In the Repiying Affidavit, Applicant also says the following: .
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- émp!qyees regardless of the fact that the chairperson imposed a lesser sanction,
o _Whathar or not SARS fails to comply with the provisions of its own dis_cip_li_nary code

R énd ‘whether or not members of the National Prosecuting Autherity and the HAWKS

.""-acted_mafa fige in certain instances. Those issues may or may not become relevant
. "dgr?ng disciplinary proceedings against the Applicant, but for present purposes they

- arenot.

Co 1?,.
- Applicant alsa, together with the Replying Aﬁid_a_vit, fled 2 notice in terms of Rule

. _'fé‘A which purported te raise certain constitutional issues which, as | have said, are

L ~not the subject matter of the present proceedings and have not been pleaded. In

_én_y event, the nolice is so broad and vague that it for practical purposes becomes

meaningless, certainly in these proceedings, if not in general. . :
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: 343 i broad strokss, my defence is that | acted in_the manner that | did,

Co because | was subjectad to unlawful Kidnaping, intimidation ang assauit by

e g b g | 5
T e Lasapum S rkin

the HAWKS, assisted by Titi, and that in the circumstances, my conduct was

. reasonable, and I am not guilty of misconduct”.

R A o e i TS

" That d_ef_ence is one that cught to be put before the envisaged discip_iina;y enguiry.

- Applicant’s own version of the events in the office on i8 October 2016, and the

*findings of Attorney Maothle, certainly show conflicting facts as to who did what ang

sy,

ﬂwﬂggw and why during the particular altercation, or scuffle. !q\ my vigw, those events

REL-T-0 1ed _to accept an apology, whilst Applicant demanded his dismissal, :

'-'Respcndem’s comment that Applicant is inclined to melodrama is borne out by his

o Hzissenion that he was “subjected to unlawful Kidnapping”. The persons on that day in

o ~the boardrocm conducted themselves in a less than dignified manner and that s

T

» “ought to have been settled with a handshake and & discussion over beer. Mr Titi

Wgﬂgm& The disciplinary enquiry will have to determine whather or not the charges

'}ai_s&_d agains_t the Appiicant have any merit and whether the_y_ are serious. in my

' view the charges are not brought “on account, or partly on account, of ... * having



SEQ 33/2020-217

[
. .h...._]

o -%nade_- a protected _disc!o_sure, The _c_iisclqs;.ires made by _the__ Appiic_:an_t, on his own

. version, occurred after the particular altercation/scuffle in the office. .

BERTY

- -Applicant does not need urgent relief now. He is entitled to proceed with the refief - -

+ that right,

I brought on the Part B and does not at present need an urgent interdict to protect

o . See: _!P_,_'D_ v Minister of Poijce 20157 aG_PHC 138 (13 Marc:‘;_ 2015} at par. 9 and _:' o

12

1 must consider that the Respondent also has rights, certai_niy the rights of an

' o employer vis-d-vis instances of misco_nd_uct, and of course also the right ta have its

_ particular version considered properly. Section 3 of the Act cannot be interpreted on _

o N "'th_e basis__ that even remote b_ack_ground facts (_if '_ch_ey are suc__h_) £an provide a causal

' link between disclosures and proceedings that would result in an occupational .

" _'dairime_m o &n employee. The _!in!jz _ bemeen @ protected _disclosqre cand e

L ‘occupational detriment” must be realistic and fairly close. -~
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\: As a 'te-s_L__’_H_ of afl ._of t_be_abqge __c_:pnside_r__g.tigns_l :am___ of fh_g view_tbgt .th_e__ App_’i‘.:?m_. :. :
_ -:h_as ._m::t qadg a_u; a case f?f an _in_tsgrir_n_ interdict, and _acmrding!y t_h_.e: a_ppli:f:at_iop .
_ 15 g?isg'n.I_ssg.d_wzith cogts, i_nci_uf!iqg c_pst__s_ ?f t_wo _Co_qns_gl. o B

¥

) __ JUDGE H.J FABRICIUS B
. JUDGE OF THE HIGH COURT GAUTENG DIVISION, PRETORIA . ' .

o
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Tel +27 1223816700
Fax: +27 12 843 1728

dpppta@npa.gov.za

Prudential Building
28 Church Square
PRETORIA

- .po0z

F/Bag X300
PREFOQRIA
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‘South Africa
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'National Prosecutions Service /
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Director of Public Prosecutions
Gauteng Division, Pretoria =~

- wv#li;i?:wmis -

NOLLE PROSEQUI CERTIFICATE IN TERMS OF SECTION 7{2)(a) OF
ACT 51 OF 1877

i, GEORGE DICK BALOYI , Acting Director of Public Prosecutions
Gauteng Division, Pretoria, in terms of section 7(2)(a) of Act 51 of 1977,
hereby certify that § have considered all the statements and affidavits on
which a charge of Kidnapping/Asseult/intimidation is based, as contained
in the case docket, Brooklyn Cas 790/10/2016 and that | decline lo

prosecute Brigdier N Xaba,Colonel HW. Maluleka, Lt Coi S F’aiaza and_ S N

Catain MF Sewele at the instance of the State.

This certificate is issued to Mr Johan Daruel Vlck Symmgmn fcr the cnmea: .

of Kadnappmgmssauitfintlmldatmn

SIGNED at PRETORIA on this 24th c!_ay of OCTOBER 201_7_.

()t

ADVOCATE GD BALOY!
ACTING DIRECTOR OF PUBLIC PROSECUTIOHS

GAUTENG DIVISION;
PRETORIA

: Justice in our socigty, so thal peaple can live in freedom and senu;ity

% MY 7 444

Page tof 2
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Nat:onal Prosecutions Ser\m:e

Director of Public Prosecutions -
Gauteng Division, Pretoria =
| . L L . a NﬂTIDNALPNéXSﬁ::!JAU‘!‘HORm
Qgkle st
REF NO. 10/2/4/13/3-P24i2016
| . 18January2018
Werksmans Attorneys FERR |
PRETOIIA Private I:Jag 10015 o
SANDTON
Tet: +27 12 3516700 ﬁ; !"’53
Fa 427 128431728 _
dpppta@npagovza | po. e-mailterasmus@werksmans.com L
Prudential Building L
28 Church Square | Dear Sir/Madam
PRETORIA
0002 BROOKLYN CAS 790/10/2016: MR VLOK SYMINGTON/BRIG XABA
AND OTHERS
PRagx300 | Your B Hotz/te/SYMI34640.1/55303481v1 dated 18 January 2018 refers.
PRETORIA | ) ) e
0001 . backnowledge raceipt of your above mentioned letter.
fri
South Africa 2 The nolle prosequi certificate includes all the suspects (also Mr
~Thabo Titi} on the charges mentioned therein or any cther charges
opadovea  after careful consaderatlon of aii the evidence. . - 2o
Yours faithfully |
ADVOCATE GD BALOY!

ACTING DIRECTOR OF PUBLIC PROSECUTIONS: "
GAUTENG DIVISION,PRETORIA R

' :_ Juslica ln aur sac:a:y $0 that peaple can Jwa m rreadcm and gscurity

OGN
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 {Kanana cAS 1881012010}

' (Kanana GAS 222/0412010)

o {Kanana CAD B6/06/2010)
| piarksdorP CAS BAI0AI2008)
. {moywese GAS g4 K34/2008)

P olghelslroom GAS 175:0«12&03}

 {Jounerton CAS 07/04/2508}

" {Orkney CAS 0510412008}

3. ’Tortureinve&tigation against the Mabula Team: s

: '3_.1 Chile We appreciale thel 'smaz! Dawood and Sememeld Kulutela have been charged, we stfl

- _do :}st_understand wiy oihet accused members ware nel charged.

3.2 The olfice of the ppP, undel the ditection of Adv. Meinyaihi 10 Ady. Mowebl, decided to
- prosesuie 7 rembers of ihe Mabule Team and ¢ven igsued 450 warcanis of avrest in respeot of

. @it the accused. Find afiached the ope minule dated a7r10/2010 @3 well a5 e watrants of

arest r_narkad Annexurg "A” 200 BT

-3,3 The case wes ol wihdrawn because me prosecutar 8l the lme indicaled {hat \hey were o

| gwaiting the NDFP gegision for centraiization. .

L -aa  ARes consultation with witnigsses N aprit 2017, Ady Van def waslhuizen instrucied 1F1D
 investigatars to cbiain furthes stalements foT wilnesses @s she was of the view ihat General
- Mabuia must be added 85 3 accysed. (See allachsd stetemnsni® marked "1 and 627 ’

o 1% . The guestion whal remaing ynanswered s whal nappermd o infiuence ihe deeision nrol O
' : prassecule the olher five suspects, as 1ne gvioance (emained lhe same i anything there were
© addittonal siatgmens pbtained as pet Advocate Van Der Wesihuizen nstruction to anable NPA

o ada Genesat Mabuia 53 an acoused.

o ';5.__6 “The guestion i, was AdV. Mzinyaihi snd AdY. Mewebi's decision reviewed by the Acling DPP,

© Adv. Baloyl of Was A peviewad by you 83 lhe NOPP. Did the NOPP receive re_preseniallons_in _

- nis ragard and if so Wi was P10 not informed of guch.

37 From our stend point tha decision pot 1o prosecule ihe oiber accused ang noi to add General
. Mabuwio 88 an aocused, is krational, Hpweaver, i yous posiiion remaing the same, We request a

JP—— e e SRR e e SR AT S —
e B it _._.-.M_—m-....4_._q.—‘:.-—_.._..-““' g A TR P ]

TorT REQUEST FORINTERVENTION - ISR el
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o disagres with i Tha con indicated Whal ey intend - L
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pursulng privale prOSECAION.

. pERCEIVED DOUBLE STANDARDS ay SOWE MEMBERS OF THE NPA N DEA_LING__ o
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1. Fallurh py AFL 10 1aunch presarva_lio.n order

7.4 Your rgsponse is noted. Yt is rus that P10 ptficials engaged wilh AV Molalte, However, bejore
. gt sngagemant IR0 officials deail with AFL investigalsrs ang an Advotate wihe agvised thal
_ © the gfaseryalicm oroer will be done in egpect of the yehicls investigation only. Alter gngagemant
" il Adv. Motelle, he was of the view Whal 1he _presam‘a_!ion ordar Must pe done in 1espect ot bolh
e vehicles and {he houss. L e

".?.2 we have howevar moved farward Of this issue in ponsulistion with the SCCU proseculons
' assigned to the 5as@ and there is an apreement o0 how (o move forward with this malief. :

.. 8. Refusal by NPA prusacutnrsto assist}?li) in applying forsegtion__:ﬁs_submgm,_:
-iKﬁmeeidriﬁChS123&1*&;‘20151 TR |

| Yout response s noled. However, we 8@ ol abls fo pgags furthsr 20 1his Issue a8 We ars not piivy i@
the pxplanation given fpyed. Sl N
N CProtosot o0 dycision making by NPA
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,c}Q\\Nr;;cu RE g % Ié,

MEMORANDUM

" TO : . ADV.KH VAN RENSBURG

RE :  KAMEELDRIFT CAS 123/11/2016
A INTRODUCTION

- | have been requested by Adv. Van Rensburg to peruse the case docket and to make
- arecommendation herein, where after the DPP will be briefed. The case docket has
- been received without a covering letter or recommendation. The suspect in this matter
. _is the Acting National Commissioner of SAPS and the matter is investigated by IPID. -
~ ltis alleged that the suspect interfered with wutnesses whllst IPID mvestlgators were B
.mvesttgatmg a case of corruphon agamst hzm Y : -

B. SUMMARY OF CASE DOCKET = .:

| IPID has not provided either a summary or any recommendat:on regardmg thls -
matter l will bneﬂy summanze the available ev:dence L

AL MANDLAKAYISE MAHLANGU

- o He is a senior investigator stationed at IPID and is currently investigating 1PID

. caseno. CNN 2016030085 relating to allegations of corruption against the

.~ Acting National Commissioner of SAPS, Lt. General Phahlane.

.« One of the allegations relates to the financing of the residence of Phahlane

. namely Erf 53, Sable Hills Waterfront Estate, near Kameeifontein.

- - ‘e .On9 November 2016 Mahlangu, Temane Bibanang (also an IPID member) met

. up with Paul O'Sullivan (the complainant} and Sarah-Jane Trent (an attorney
~working for the complainant). The complainant had indicated that he might be
- able to “get hoid of crucial evidence” and was invited by Mahlangu to assist in

'+ the investigation,

o ¢ The group departed to Sable Hills and was initially refused entry by security.

o Eventually they were fet m and escorted to the Home Owners Assoc:atlon .

\\1\8523
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At the HOA offices, they met Chris Jooste, the estate manager.

. O'Sullivan “knew exactly what evidence might be available” and “was able to
- convince Jooste to show us the relevant evidence, being the HOA concerning
-the House.” B

The file was then perused, seemingly by O'Sullivan and Mahlangu.

- Jooste was not able to inform them who the contractor was.

O’'Suilivan then established the identity of the contractor as being Frikkie

" Terblance. His celiphone number was obtained and it was decided that
- __'O’Su!livan would phone him to set up a meeting. The meeting was duly set up
" and the group departed. Jooste was informed to keep the information private
“and confidential,

The group met up with Terblance at “Klein Winnertjies” nursery school in

~Sinoville, Pretoria. The discussion with Terblance was recorded by Trent and
‘he was wamned that it was a serious offence if he was 1o alert the subject of the

investigation thereof.

-On 17 November 2016 there was a meeting at the {PID offices and O'Sullivan
- alleged that both Phahlane and Terblanche may have committed defeating the
-~ ends of justice. o
Trent called Jooste and informed her that he was phoned by Phahlane R
- informing him not to co-operate with IPID. | IR

Mahlangu then phoned Terblanche on his cellno. 082 781 6899,

Terblanche intimated that he regularly phoned Phahlane on celino. 082778
+- 9666 and stated that he was not coming for any further interviews at IPID.

_CHRIS JOOSTE

He is the estate manager and confirms the meeting as described by Mahlangu.
He furnished the group with the file pertaining to the house of Phahlane and
made copies of certain documents.

On 16 November 2016 (12:49) he received a phone call from Phahlane on

“ cellno. 082 339 7910. The call came from no. 082 778 0666,
‘The alleged conversation is contained on para. 4.1 — 4.4 of his affidavit. In
summary it is alleged that Phahlane told him not to co-operate with IPID and

. instructed security not to allow anyone access to his house,

A3,

‘As a result of this call, the witness did not make further copies for IPID of the
~ HOA file and was subsequently served with a formal notice tocomply. -~ -

SARAH-JANE TRENT

Mgy
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. She confirms that she was present and the meeting with Terblanche and that
- - she recorded the interview, seemingly without Terblache knowing thereof.

~ The conversation was transcribed and is Annexure “A” to her affidavit.
o From the transcription it is clear that O'Sullivan mainly interviewed Terblanche .
- and not IPID. The conversation re!ates to the work and payment done for_ o

'_Phahlane by Terblanche

- Ad._

PAUL O'SULLIVAN

* He states that he is the complainant in the corruption matter alluded to in A1,
- # . The affidavit contains various averments and annexures not relevant to thls
- charge.

In as far as it is relevant, it corroborates the version of A1, A2 and A3.

-1t is also stated that he prev:ousty (par 5) attended the house of Phahlane and o e
took photographs thereof.. S S R

ABRAM TEMANE BINANG

-He is also a member of IPID and a colleague of A1, Lo
His affidavit corroborates that of A1 in all material respects.

SARAH-JANE TRENT

This is an additional affidavit of A3.

The affidavit corroborates A1 in as far that the witness called Jooste after the

. allegation defeating the ends of justice surfaced.

Phahlane allegedly said to Jooste : “.. instructed Jooste not to give any

'“-.mfonnatton to the IPID whatsoever as this was Phah!anes “persona{ o

o mformatlon "

A7,

FREDERIK GERHARDUS TERBLANCHE

e He confirms the interview between himself and the group as stated inA1. =
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‘s On 14 November 2016 he decided to cail Phahlane to inform him about the sajd o "
~interview, Phahlane replied by stating that he was “not guilty.”
- On 16 November 2016 he again phoned Phahlane and informed him that “those

) . - people wants my bank statements”, Phahlane replied by stating that he was in
- - -Mpumalanga and he will later arrange a meeting with Terblanche.

e No further communication occurred between Phahlane and Terblanche after

_ 'AS_,

FREDERIK JOHANNES JACOBUS VANDERWALT

He is the security manager at Sable Hills Wateriront Estate.

Cn 16 November 2016 he was informed by a security guard, Elvis Mukhasi,

" that Phahlane instructed him (Elvis) that no person is allowed to go to his

' residence.

A9,

~ Van der Wait then informed Jooste, the Estate Manager thereof. = - o

ELVIS MUKHASI .~ -

He confirms the affidavit of A8 pertaining to the instruction received from = =
: -._P_hahl_ane. e P R T

- A0 DOES NOT APPEAR IN CASE DOCKET

= This is a voluminous record of cellphone records without any accompanying
- ‘affidavit. -
» Itappears to relate to the cellphone contact between Phahiane and Joosteand . -

A12. SUPT. LEENDERT JACOB MEMER = =
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- - '-He is a member of SAPS and was previously RICA agent for SAPS. oo
- - e He confirms that the cellphone number 082 778 9666 is currently issued to - - -

B A13. CEDRICK MTHOKOZISI NKABINDE .

= Heis amember of IPID and the investigator in this matter.
- - = The affidavit explains the relevance of the celiphone communication.
~ e Italso states that Phahlane was unwilling to furnish a warning statement. _
~» The investigator is of the view that there is a strong prima facie case against
Phahiane and requests that a summons be issued against him o R

€. POSSIBLE OFFENCES COMMITTED IN TERMS OF AVAILABLE

_-\'The following Off_ences_may have been committed: - R

o Contravention of Section 33 of the [PID Act 10f 2011 which states that; o

%33 Offences and penalties
. {1) Any person or private entity, who interferes, hinders or obstructs the Executive

- Director or a member of the Directorate in the exercise or performance of his or her
~powers or functions, is guilty of an offence and liable on conviction to a fine or
imprisonment for a period not exceeding two years.

- (2) Any member of the Directorate who wilfully discloses information in circumstances

~in which he or she knows, or could reasonably be expected to know, that such a
~disclosure will or may prejudicially affect the exercise or the performance by the

- Directorate of the powers and functions, is guilty of an offence and liable on conviction
to afine or to imprisonment for a period not exceeding two years.

(3) Any palice officer who fails to comply with section 29 is guilty of an offence and
liable on conviction to a fine or to imprisonment for a period not exceeding two years.
(4) Any member who fails to make disclosure in accordance with section 25 (2) (a), or
fails to withdraw in terms of section 25 (2) (b), as the case may be, is guilty of an
offence and liable on conviction to a fine or to imprisonment for a period not exceeding
‘two years.

(5) Any person who pretends to be an investigator in terms of this Act, is guilty of an
‘offence and liable on conviction to a fine or to imprisonment for period not exceeding

| "
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'.lt is evident that neither Phahlane nor Terblanche contravened Section'33(2) of the

~ Act, as they are not members of IPID, Sections 33(3) - (5) are also not relevant in this

‘matter.

“Section 33(7) of the Act may have been contravened, if the evidence establishes that
-~ Phahlane or Terblanche "interfered, hindered or obstructed” a member of IPID in the
" performance of his or her duties. C o

o In terms of Section 24 of the Act, an investigator of IPID has wide powers and may

- exercise the same powers as provided for a police officer in terms of the Criminal -

o Procedure Act.

- h.___ Defeating Or Obstructing The Course Of Justice
¥ -.T_he learmed author Snyman Criminal Law 6™ Ed. defines the offence as:

"-"‘The crime of defeating or obstructing the course of justice consists in unlawfully and
intentionally engaging in conduct which defeats or obstructs the course or -

- administration of justice.” '
':'-It_ is also important to draw a distinction between “defeating and obstructing”:

- “There is a difference between “defeating” and “obstructing” the course of justice. The
- latter connotes something less than the former. A person can be found guilty on a
‘charge of defeating the ends of justice only if it is proved that justice has in fact been
" defeated. This will be the case where it is proved that an innocent person has been
- convicted or a guilty one discharged or, in a civil case, an order has been made which
~-would not have been made if the wrongful conduct had not taken place.
Because it is usually difficult to prove that the course of justice has in fact been
defeated, it is customary to charge conduct falling within the ambit of this crime as
defeating or obstructing the course of justice (or attempting to do 80). In charges of
~“defeating or obstructing the course of justice” or of “attempting to defeat or obstruct
the course of justice” it is not necessary that the ultimate verdict should be one of
- defeating only or of obstructing only (or attempting to do either of these). In other
words, a charge of "defeating or obstructing the course of justice” (or attempting to do
so0) is one of a single offence, not one involving two distinct aiternative offences.
‘The course of justice can be obstructed in many ways, for example, where a trial has o
to be delayed or postponed, or where the police or prosecution authorities are made -
to waste time and energy investigating the wrong charge or the wrong person.” o

_It is evident that the course of justice has not been defeated in casu, but that the
alleged actions of Phahlane or Terblanche may amount to obstructing the course of .
justice. ' ' S

The following remark is appropriate in this context:
“If a person, knowing that police investigations are based on a suspicion that a crime

‘may have been committed, does acts which obstruct the police in their investigations __
with the intention of doing so, it should, in the light of modern developments in the oo
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E administration of justice, be no defence for the accused to plead that he never foresaw

31

- the possibility of a prosecution and that his motive for the intended obstruction was = -
‘purely to harass the police and not to prejudice the end result of the investigation.” -

" Vide: Sy Greenstein and another 1977 (3) Sa 220Ra)

"EVALUATION OF AVAILABLE EVIDENCE

- 'No warning statement has been obtained from Phahlane, as according to

. "A13, he refused to do so. It is noted that Phahlane convened a press- :

. conference yesterday wherein he denied the allegations. - Copies of media -
- -reports have been placed in the office file. o

1t is evident at this stage that Terblanche has been treated as a wilness by

IPID and not as a suspect due to the fact that a witness affidavit has been
. Obtained from him. Although he was warned during the meeting of 9
. November 2016 not to do so, his calls to Phahlane in my view is not an
.. offence. The leaking of information in terms of Section 33 of the IPID Act is
- only an offence when done by a member of IPID. Similarly | am of the view
- that his actions do not amount to a contravention of Section 33(1) of the Act or
.. defeating or obstructing the course of justice. In any event the only version as
- 1o what transpired in the phone calls between Terblanche and Phahlane came
. from Terblanche and he incriminated himself in his statement. No warning
~-was ever given to him in this regard (As required by Section 24(4)(b) of the

IPID Act), such evidence would therefore in any event be inadmissible

against him in terms of Section 24(5) of the IPID Act According to

; Terblanche's affidavit (A7), he is the person that twice contacted Phahlane. Lo
" Nowhere in the said affidavit is it alleged that Phahlane requested him to
- interfere with the investigation in any manner, I

- The main issue to be determined therefore is whether the following alleged
~-actions by Phahlane amount to an offence: '

- The telephone call to Jooste on 16 November 2016 whereby he allegedly
-~ instructed Jooste not to give any documents pertaining to him or his house to

~ any investigators (see A2). Jooste informed Trent that Phahlane told him not
.. fo give any information to IPID as this is Phahlane's “private information (See

. " AB). There is therefore a minor discrepancy as to what Phahiane exactly told
~ Jooste. As a result of Phahlane's alleged actions, Jooste did not furnish
. further drawings and documentation to IPID as previously agreed. Jooste has
- subsequently been issued with a “formal notice” to furnish the further
dacuments. ' ' o o

The instruction given to A9 relating to _the refusal of access to any person to

his (Phahlane’s) house.

. In my view the following factors need to be considered carefully in deciding -
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o 4.1 On O'Sullivan’s own version it is evident that he has come to the conclusion
. - that Phahlane is corrupt and ought to be prosecuted (See A4 and the various
. annexures),

o 4.2 itis further stated by O'Sullivan that he had previously entered Sable Hills to

- take photographs of Phahlane’s house. On what legal basis a private person,
-~ who has no investigative powers in terms of the Criminal Procedure Act,
~SAPS Act or IPID Act, was allowed entry is unclear to the writer, .

o 43 - It appears that the investigation in this matter was mainly conducted by
. O’'Sultivan and not by IPID, a few examples are the following:

. 4.31 According to A1, “O’'Sullivan thought he might be able to get hold of crucial
. evidence...". Furthermore it is stated in A1 that “O’Sullivan knew exactly what
* evidence might be available and was able to convince Jooste to show us the
. relevant evidence.” It is respectfully submitted that it therefore appears that
- O'Sullivan effectively took over the investigation in this matter and had insight
into the HOA file. Yet again it is unclear on what legal basis access to these
documents was provided to a private person. ' o

'4.3.2 The same modus operandi was followed (A1 para. 5) in establishing the
- - identity of the contractor. . I

- 4.3.3 The interview conducted with Terblanche (Transcription to A3), was largely
- conducted by O’Sullivan and not by the IPID investigators. This is again in my
- view wholly irregular for the members of IPID to have allowed this to happen.
. .O'Sullivan even informs Terblanche that it would be easier if he provides his
bank statements to avoid the usage of Section 205 subpoenas. (page 7 of

- transcription). '

4.3.4 It also appears that the interview with Terblanche was recorded without his
“+ - consent. Although this is not a decisive issue, it yet again in the writer's
- -opinion is indicative of a certain modus operandi that has been followed to

. obtain evidence against Phahlane at all costs. (See the RICA 70 of 2000,
Section 4(2) for instances where a law enforcement official may record a

.. communication without g warrant). This information was also brought to
~Terblanche’s attention at a later stage when he did not want to attend a
further meeting (See A1, para. 10). ' '

4.4 At no stage did IPID obtain a search warrant or a Section 205 subpoena in
. terms of the Criminal Procedure Act. It appears that the persuasive skills of
- O'Sullivan were used to obtain access to these documentation,

5. - The access to the documentation that was granted to O'Sullivan, is in the
- writer's opinion wholly irregular and taints the investigation that was
. conducted on 16 November 2016. The manner which the investigation was
- handled is a clear violation of Phahlane's right to privacy in terms of Section
- *14 of the Constitution of the Republic of South Africa. S i T

8
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6. Taking into account the abovementioned factors, together with the available .
-. - evidence, the writer therefore comes to the following conclusions:

6.1 It appears common cause that Terblanche informed Phahlane pertaining to

. _the meeting that he had with A1 and the other role players. It would be
- evident that Terblanche would also inform him of the participation of
- . O'Sullivan, a private person in the investigation. It is further common cause
- that at that stage Phahlane would have been aware of the various allegations
- that had been levelled against him by Phahlane. o

B _6.2_ “It is submitted that Phahiane’s subsequent conduct in instructing Jooste not to

. Co-operate with IPID, was not unlawful, especially taking into account the fact
. that IPID allowed a private person access to confidential information relating
- to the house of Phahlane. Even i it can be argued that his conduct was
‘unlawful in this regard, there is insufficient evidence to warrant the R
- interference that he acted with the necessary dolus in acting in the manner . .~
~ that he did. :

: :6.3 ~ Phahlane did not threaten Jooste or instruct him to hide or destroy any
© evidence. All the information that IPID required could easily have been
.. obtained by applying for a search warrant and/or a Section 205 subpoena.

- 6.4 The ailegation that the instruction that Phahlane gave to security at the Estate
" notto allow any access to his house amounts to an offence, can be dismissed
- out of hand. The residence of a person is sacrosanct and any intrusion can
- _“only be done in terms of legal procedures, which in the writer's opinion was
-+ not done in casu. The fact that O'Sullivan previously photographed the house
-+ of the Commissioner of SAPS and e-malled it to him was in the writer's

" opinion further iflegal conduct.
"E.  CONCLUSION

7. . The writer is therefore of the opinion that taking into account the factors supra
- 4 -6 that there is not a reasonable prospect of a successful prosecution in
this matter.

8. . '_'ans_eq_uentl_y_ itis submitted that the docket__be closed as “nofle prosequf’. - -

PW COETZER
STATE ADVOCATE
2DECEMBER 2016 . = -
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| e GREI

' GD. Baloyi

- From, c o GDL Batovi <5;d!;}aic.=yi@npa‘g{zua_>_
. Sent: L7 Ape 2015 010) PM '
ST St L 6D, Baloyi
Subject Fu Ret Reguest for new investigative guidelines a3 per cur discusion

O 2015/03/10, at 18:15 GD, Baloyi <gdbaloyvi@npn pov.za> wrote:

‘Dear Mr Khuba
it appears that you misunderstood me. There is not y8t a final decision, | was debating various senarios with YOu 35

the ifo and getling to understand the case Once a decision is reached at the appropriate level, 1t will be
communicated to you through correct channels.d will send you the instruction regarding Yodacom when | am back at
the office on Friday, regards, george S T T Lo s

On 2015/03/10, at 11:53 AM, iKhuba@inid.gov.7a <iKhuba@ipid.gov.za> wrote: |

Good day adv. Baloyi,

On the 23 rebruary 2015, you called me and advised me that you have been seized with the responsibility to decide
and/ar prosecute the Investigations by the P10 against Lt. General Dramat and Others, In Our discussions you
indicated that, based on the case docke: we have presented to the DDP, there is no way that you will charge and

prozecute Generals Dramat and Sibiya.

However, on the 3 March 2015, | consufted with you with our Litigetion and Advisory Seevices Mr. taoka, you
sfated that you changed your dacision and have now declded to prosecute General Oramat, which we accept is your
prerogative as a Prosecutor. Further, in the same meeting you indicated that there are further investigations that
must be conducted and you will issue a minute with insteuctions abaut which ivastigations you wanted us to

- conduct,

We just wish to reming you that we are awaiting the said minute in crder 1o enable us to continue and finglize the
investigations. Kindly advice when same should be expected, . -~ . . -

N, Khigba HL

Provincial Head

D timpopo

Tel: 015 291 9800

Lellno: 084 7022 741
emall ikhpba@ipid.gov.za
Fax no: 015 295 3409

-
4
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 Anexme Gblg \ GB /3 5

" National Prosecutions Service
-~ Director of Public Prosecutions
.+ North Gauteng - Pretoria

ganys Fkaloe tabershutshis] bakannls Alrke
i Hosionele Yarvalginguigesog oo Suiddleka . -

- TO : ADVOCATE S, MIINYATHI
7 DIRECTOR OF PUBLIC PROSECUTIONS:
. GAUTENG DIVISION,PRETORIA

FROM : ADVOCATE G D BALOYI

PRETORIA DEPUTY DPP,GAUTENG DIVISION,PRETROIA
Tek=27123516700  pp . COMPLAINT BY MESSRS MAOKA AND KHUBA REGARDING
Fax. +27 12 351 6844 A MEMO FOR FURTHER INVESTIGATION IN DIEPSLOOT CAS
¢nopla@npa.aov.2a 390/7/2012 T DA
Prudentat Bulding  DATE : 9 APRIL. 2015
28 Church Sguare o
Pretoria -+ Dear advocate Mzinyathi
0002 '

1. The NDPP memo with reference 10/2/4/13/3-P1/2015 dated 31 March
2015 refers.

P/Bag X300
PRE;;RM 2. | assisted in reading the above mentioned docket. | am duly aware of
South Africa © - the Code of Conduct for members of the NPA as well as United
" ~ Nationis Guidefines on the role of prosecutors. One of the fundamental
X . equirements of the Code is for a prosecutor to institute a prasecution
wawogagovzah - - only when 3 case.is. well.founded. based upon reliable, credibls and

" admissible evidence. it was with this goal in st maujﬁlm e

investigating_officer in this case, M Khuba, on 23 February 2615 to

B - get to grips with his impression on.the refiabifity and credibility.of the

- evidenge i gasu.

B - 3. 1 had broken the back of the evidence int the docket at that stage and
. wanted to gauge whether my understanding of the case is at par with
- his, as he had lived with the case since its inception. in particular |

e im = ot £ e ot e Lt el SR

e Mg B o

© . 4, Mr Khuba then anived with Mr Maoka on the appointed day. | cauld
ot immediately comprehend the need for Mr Macka's presence, but
. after exchanging pleasantries he mentioned that.he.now works for
IR, Sineshejs.an old colleague, | though his input might be
. © valuable. However, it immediately became clear 0 me thal he was
" raising irrelevant points and causing us to digress. [ had to getthe
e Sduslice in aur society, 80 that seopie can live fn freedom and gecurity

C i ynDomvaniaiign prokn ce COSPLAGY Y B

R PP
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consuilat:on with Mr Khuba back on track several times. In hindsight, i
-appears that he came to eavesdrop, constantly maintaining that there ;

| 'was no case against Li- General Dramat,

 5._¥ get the distinct impression that both Messrs Khuba and Maoka

' '_'mtsunderstood the consultation process and perhaps wers alsc in a

- different frame of reference. | put various scenarios to Mr Khuba, to' !

. assess how strong and reliable the evidence was should that scenario
" be followed through in the decision making process on prosecution. |

This is a normal process that is followed with seasonaed detectives,
- they give you more insight info the case. When various scenarios and
“the svidence around them are canvassed, i does nal mean that any
decision has been reached thereon, # is merely playing devi's

- advocate and if refings the decision making process,

§ The consultation stretched into the lunch hour and | then went to the
- bathroom and humped into the DPP along the way. | mentioned to him
that | am consulting with the IPID officials. | conveyad to the PID
officials that | met the DPP in the coridor and told him of their
presence, When | was seeing them off I toid them the final decision
made in the context that in assessing the evidence, we do so!
chiectively and dispassionalely, based sclely on the admISSlbt&

N evidence.

' ?_ 1 did tell them that | will, at a later stage, compile a list of all the

outstanding svidence that need to be finalized, should there be a
prosecution. 1 made it to clear that some of the ouistanding’ﬂ
Ainvestigation is not necessary for a decision 1o be taken whether or not
“to prosecute. | told them that the issues thal form the subject matter of
cuistanding Investigation ara the loose erds that will need 1o be tied
before the trial commences, should a prosecution be instituted,

8. Some of the outstanding issues perain 1o the cell-phone evidence,
di were .atreadv zdentfﬁgc} b iy _coll aague advocate Moszrgg {o the

February 2014 wherein he states at paragraph 6.3 that "The
cellphone evidence does not corroborate his{(General Shiya's
presence} during the operations. This can be looked at again more
- closely after an expert witness has been creocured {0 analyse the
. celiphone data. This could not be dong hy the time of writing this
_report despite it being pointed out to the investicating team.”{own
. emphasis). So the investigaling officer knew for more than a year
-about the cell-phone evidence, but he 00k ne sleps o procure it | am
- startled that he is now making it to look urgent. Such evidencs is

" obtained on the basis of a section 205 of the CPA( | explained the
L promedwe to Mr Khuba} and can take up {0 several weeks fo pr{:suure

P _the m@tter had_ heoome ur_ger: in ‘act a!ready durmg our leiephcneS

' conversaticn | asked him to obfain sorme oulsianding statements ina

preparation for our meeting on 3 March 2015, but he came without
- thase statements.

T Quided by the Conslitdlian, a4 in tha Natigna! Prosecuting Authongy
Coensyre justice for the vigtims of grime by proseculing without fear
Fawmr or pre;udicﬁ and by workirg wilh gur parisers nd 13‘.:1 L he tu

: sclve z.nd Bewy enl crime
@&& »
R
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9. 1 want on a three day conference at Emperor's Patace from 10-12
. . March 2015 and was swamped with work when | came baeck and had
N . o prioritize urgent matters. | was still intent on compiling a g
- comprehensive fist of the outstanding investigation as per my notes
- @nd dispatch them to the investigating officer al the appropriate time.

10.Whilst at the conference, | received an e-mail from Mr Khuba on 10"
March, to which | responded. | attach the e-mail correspordance, The
-mabkter wag referred to the NDPP on 13 March 2015 and | fell it would

“he appropriate to await his decision first, | am aware of the duty that
‘the Code of Conduct and UN Guidelines imposes on proseculors to

- deport themselvas with dignity and inlegrity at all times and
. furthermore ta co-operate with the police. | have aot in ihe !east
L --.dewated from my professzona! eth:cs and w;li not. .o

 ADVOCATE GD BALOY

© | DEPUTY DIRECTGR OF PUBLIC PROSECUTIONS:
! GAUTENG DIVISION, PRETORIA

Guided by the Tonstituticn we in the Nalional Prasocuiing Lutharit by
- '_ ensusre fustive for ine vichims Of ofife By wraseoulotdy WwWiiliow! fanr
o h-; m:r o prqm'é 8 alid by WOIRIRG Wik ous ;Jar,n.ra ] \-:5 m:s put! ;c I
o scive a:cs.aevezrr,rme_ : . S



PRETORIA

Tal +27 12 381 6700
Fax +27 12 351 5844
dpppia@npa.gov.Za

Prugentiat Building

28 Church Square
Pretoria
0002

P/Bag X300

TPRETORIA
oot
._Sﬂum Africa

vwARsE DA Gav 2al .

. National Prosecutions Service N
- Director of Public Prosecutions .
© North Gauteng - Pretoria
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| INTERNAL MEMORANDUM

©TO ;MR M.NXASANA
| NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS
NATIONAL PROSECUTING AUTHORITY -

FROM:  ADV S, MZINYATHI
- =BIRECTOR OF PUBLIC PROSECUTIONS,
. BAUTENG DIVISION, PRETORI,A -

 DATE: 1'3 APRIL 2615

U RE :  COMPLAINT BY iPID OFFICIAL REGARDING
= - 'OUTSTANDING INVESTIGATION IN DIEPSLOOT |
CAS 39000712012 o

L ‘Dear NDPP _.

1. Your evenly numbered cammumcat:on dated 31 E\ﬁarch 2015

‘2. ) enclose herswith, a report by advocate Baioyi of my. cffsce in
- response fo the complaint, -

o 3,_ Af.er reading the dockei | handed it over to advocate Baloyi for his

- working. 4 thrgugb th,ﬁ.ﬁio_ﬁet }was not muo!ved m“,.havcop g g;ms S
-, with the investigaling officer. o

' .4 Advocate Baloyl is an experienced senior Deputy Oirector of Public
Prosecutions, and | find the insinuation by the IPID gentiemen that
.~ | might have influenced him when he was worﬁmg on thﬂ docket as

~ insulting, because that did not happen. S

| --:_5. I trust that you find this in order

' Tdugiicd it nys oculiers so thal popple gan livg e frecdom any cegur B

X (had
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- ADVOCATE S. MZINYATHI .
" DIRECTOR OF PUBLIC PROSECUTIONS,
 GAUTENG DIVISION, PRETORIA

CGuidad oy rhe Danstitulo ",

Adoift Inp Mufigaal Prosacyling Actnaes Ty
HOYUECH jusTicR Far ihe wi

M of o mrame by prossouling without éﬂxl

- faveur or prn,u“j:c\. and “»y MTEELING KT U pg iners Fnd tha punig

sedve and p ew-u Ctima

G4 NE A
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Southern Afvican Development Community

 PREAMBLE oo IS
" ARTICLE 1 DEFINITIONS w.ooooooooovooveeeeneer e e 2

ARTICLE 2 OBLIGATION TO EXTRADITE ... 3

. ARTICLE3 EXTRADITABLE OFFENCES .....cccooiiiiniiiiaiic 3

CARTICLE 4 MANDATORY GROUNDS FOR
.. T REFUSAL TO EXTRADITE o e . 4

 _ARTICLES OPTIONAL GROUNDS FOR REFUSAL ................. e B

" ARTICLE6 CHANNELS OF COMMUNICATION

AND REQUIRED DOCUMENTS .....ooovve... e B

- ARTICLE7 AUTHENTICATION OF DOCUMENTS ....oocvecoriievccesenns 7

" ARTICLE 8 ADDITIONAL INFORMATION .. ....ooiirrevenreencerenn, P
| ARTICLES SIMPLIFIED EXTRADITION PROCEDURE . ccccoooviorvvs 8

© ARTICLE 10 PROVISIONAL ARREST ....cccovnae. e B

' ARTICLE 11 CONCURRENT REQUESTS w...ccoccoooccorvvinsecssnrirrrrns 9

' ARTICLE 12 DECISION ON A REQUEST .....comvunrmnrvieracerarrcone 10

. :'__-_'._AR_TzCLE 13 SURRENDER OF A PERSON ..o iene ey 10

- ARTICLE 14 POSTPONED OR CONDITIONAL

SURRENDER ......ovoorrroeeoneroreeon SO T

- ARTICLE 15 SURRENDER OF PROPERTY ............. SRR £ B

" ARTICLE 16 RULE OF SPECIALTY ooovooooosricorecvsoncsiroisnrcs A1

- ARTICLE 17 TRANSIT ...coooeiroonn 12

© ARTICLE 18 EXPENSES .............. s e, 13

© . . Protocol on Extradition
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Southern African Development Community

. :'ART!CLE 19 RELATIONSHIP WITH OTHER TREATIES. ..., e 13
'A_QTICLE 20 SETTLEMENT OF DISPUTES ..o BERE
’,"-,;im';oLE 21 WITHDRAWAL ..... e 14 .
| :'”._:AF;T;CLE 22 AMENDMENT 14 i
;%__RTECLE 23 SIGNATURE... ............. SO, ’?4._ L
. ART;_CLE 24 RATIFICATION ......cooovvn.... --------- ----- SO

© ARTICLE 25 ENTRY INTO FORCE -..vovvo oo 15

. ARTICLE 26 ACCESSION .............. s 18

© ARTICLE 27 DEPOSITARY .oovvoroos oo 45

o Praiocol on Extradition
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Southern African Development Community

 PREAMBLE
- We, the Heads of State or Government of:

- The Republic of Angola
- The Republic of Botswana o
- The Democratic Republic of the Congo o
- The Kingdom of Lesotho -
. The Republic of Malawi
. The Republic of Mauritius
. The Republic of Mozambique
-~ The Republic of Namibia
.- .The Republic of Seychelles
* The Republic of South Africa
. The Kingdom of Swaziland
. . The United Republic of Tanzania
~ The Republic of Zambia
© . ~The Republic of Zimbabwe - -

B .'--NOTING with concern the escalation of crime at both national and transnational o
- . levels, and that the increased easy access to free c¢ross border movement . -
- enables offenders to escape arrest, prosecution, conviction and punishment;

" CONVINCED that the speedy integration amongst State Parties in every area of
.. 0 activity can best be achieved by seeking to create and sustain within the Southern
. African Development Commun;ty such conditions as shai! eliminate any threat to o
~the security of our people;

. DESIRING to make our co-operation in the prevention and suppression of crime o
- more effective by concluding an agreement on extradition;

'BEAR!NG in mind that the establishment of a multiateral agreement on
P extradmcn w;!l greatiy enhance the contro of crime in the Commumty, | c

- Protosot on Extradition
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Southem African Developrent Conmmunity

HEREBY &GREE AS FOLLOWS
. ARTIGLE 1
DEFINITEONS
1 . én this Protocol, terms and expressions defined in Article 1 of the Treaty_ _

shaii bear the same meaning unless the context otherwise requzres
2. in this Protocol, unless the context otherwise requires;

o '_“conﬁscatio_n"._ means, a permanent deprivation of property by order -
. .o+ of a court or other competent authonty and mciudes__ A
g forfeliure where applicable; o

| “foffence” . .. means a fact or facts which constitute a crime under
o E _the laws of State Parties;

property” --'__'means assets of any kind, whether corporeal or
- - - lincorporeal, movable or immovable, tangible or
- intangible and any document or legal instrument

- evidencing title to, or interest in such assets;

. 'Requested State” means a State being requested to extradite or fo .
R - provide assistance in terms of this Protocol:

. “Requesting State” means a State making & request for extradition or
S0 assistance interms of this Protocol; - |

C‘sentence” 'Zmeans any penalty or measure imposed or
S - pranounced by a court of compatent jufzsdictzon asa .
.j 'result of a criminal conviction;

R ._."‘S_Zaie Party" . . means a Member Siate whach has ratified or acceded o B
o 'ta th:s Hrotocol;

e “Third State” -~ means any State other than the Requested State or o
PR Requestmg State L - "

o . Protocol on Extradition . . - ‘AL
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' ARTICLE 2
'OBLIGATION TO EXTRADITE

State Party agrees to extradite to the other, in accordance with the
ons of this Protocol and their respective domestic law, any person within its

- - Jurisdiction who is wanted for prosecution or the imposition or enforcement of 8 .~ .
- sentence in the Requesting State for an extraditable offence. . - .

. ARTICLE 3

EXTRADITABLE OFFENCES

- For the purpose of this Protocol, exiraditable offence are offences that are

punishable under the laws of both State Parties by imprisonment or other

- deprivation of liberty for a period of at least one year, or by a more severe
. ‘'penalty. Where the request for extradition relates 10 a person wanted for
- the enforcement of a sentence of imprisonment or other deprivation of _
- liberty imposed for such an offence, extradition may be refused if a period
- of less than six months of such sentence remains to be served. -

""{a) the laws of the State Parties place the conduct constituting the

- offence within the same category of offence or describe the offence
- by the same terminoclogy; and o

"-(_b_)_ -the totality of the conduct alleged against the person whose

“extradition is sought shall be taken into account and it shall not

. For the purposes of this Article, in determining what constitutes an offence . -
- against the jaws of the Requested State it shall not matter whether:

- matter whether, under the laws of the State Party, the constituent

‘glements of the offence differ.

Where extradition of a person is sought for an offence against a law relating
1o taxation, customs duties, exchange contral or other revenue matters,
. extradition may not be refused on the ground that the law of the Reguested
- State does not impose the same kind of tax or dily or does not contain a
- lax, customs duty or exchange regulation of the same kind as the law of the .
Requesting State, ' o o

- An offence is extraditable whether or not ths conduct on which the
Requesting State bases its request occurred in the territory over which it

- has jurisdiction. However, where the law of the Requested State does not

provide for jurisdiction over an offence in similar circumstances, the
Requested State may, in its discretion, refuse extradition on this basis.

ST Protecol on Extradiion
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| ‘5. “Extradition may be granted pursuant to the prowszons of this Protocol in =
B __‘_res;aeot of any offence provided that: -

a {a) - it was an offence in the Requesting State at the tame of the conduc{ y
. constituting the offence; and

(b}  the conduct alleged would, if it had taken place in the Requested
. | State at the time of making the request for extradition, have
- constituted an offence against the law of the Requested State.

_B. If the request for extradition relates o several separate offences, each of
+ . -which is punishable under the laws of bath State Parties, but some of which
© do not meet the other requirements of paragraph 1, the Requested State

. may grant extradition for such offences provided that the person s fo be
e -_extradtted for at ieast one extrad:table offence. - . -

o ~ ARTICLE 4
MANDATORY GROUNDS FOR REFUSAL TO EXTRADITE -
::Extradition shall be refused in any of the following circumstances: |

T {a) if the offence for which exiradition is requested is of a political nature. An
0 offence of a political nature shall notinclude any offence in respect of which

. the State Parties have assumed an obligation. pursuant to any multilateral
~‘convention, fo take prosecutorial action where they do not extradite, or any :

- - other offence that the State Parties have agreed is not an offence of &

. political character for the purposes of extradition; ' I

- {b) if the Requested State has substantial grounds for believing that the
. request for extradition hag been made for the purpose of prosecuting or
- punishing a person on account of that person’s race, religion, nationality,

- ‘ethnic origin, political opinion, sex or status or that the person's position . o

- may be prejudiced for any of those reasons;

| (¢} if the offence for which extradition is requested constitutes an offence -
under military law, which is not an offence under ordinary criminal law;

(d} _if there has been a final judgment rendered against the person in the

Requested State or a Third State in respec:t of the csffence for which the o

" person's exlradition is requested;

-j(e} if the person whose extradition is requested has, under the law of either
-State Party, become immune from prosecution or punishrent for any
© reason , including {apse of time or amnesty;

- -Prolocol on Extradition
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. .shall, if the other State so requests, submit the case fo ils competent

SEQ 33/2020-247

. ._:(U

Southern African Development Comnuiniy

if the person whose extradition is requested has been, or would be
- subjected in the Requesting State to torture or cruel, inhuman or degrading
“reatment or punishment or if that person has not received or would not .
. receive the minimum guarantees in criminal proceedings, as contained in - -
~. " Aticle 7 of the African Charter on Human and Peopias Rights; and '

if the judgment of the Requesting State has been rendered in absenifa and

. the convicled person has not had sufficient notice of the tnal or the
. opportunity to arrange for his or her defence and he or she has not had or
B wi_i_i not have the _opportun_it_y to have the case retried in h_i_s or her presence.

 ARTICLE 5

OPTIONAL GROUNDS FOR REFUSAL

- Extradition may be refused in any of the following circumstances:

if the person whose exiradition is reguested is a national of the Requested

: ‘authorities with a view to taking appropriate action against the person in -
- -respeot of the offence for which extradition had been requested; o

K ._'-'.{b}

~if a prosecution in respect of the offence for which extradition is requested
- is pending in the Requested Siete egemst the person whose extradition is

' requested;

o i;)

~if the offence for which extradition is requested camies a death penalty
. under the law of the Requesting State, unless that Siate gives such

- assurance, as the Requested Stale considers suificient that the death

- the terrifory of either State Party and the law of the Reguasted State does
. not provide for jurisdiction over such an offence commt&ad eutssde :ts
: terr] tew in cemparable carcumstances - : co T

. penalty will not be imposed or, if imposed, will not be carried out. Where

extradition is refused on this ground, the Requested State shali, if the other

State so requests, submit the case to its competent authorities with a view
- 1o taking appropriate action against the person for the offence for which
~extradition had been requested;

if the offence for which extradition is requested has been committed outside

. -Profocol on Extradiion - |
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if the offence for which extradition is requested is regarded under the laws
. of the Requested State as having been committed in whole or in part within
- that State. Where extradition is refused on this ground, the Requested

© State shall, if the other State Parly so requesis submit the case to its :
- competent authorities with a view to taking appropriate action against the

o person for the offence for which extradition had been requested; and

“if the Requested State, while also taking into account the nature of the
. offence and the interest of the Requesting State, considers that, in the

ciroumstances of the case, the extradition of that person would be

i ‘incompatible with humanitarian considerations in wew of age heaith or .

- other perscmai cnrc:umstances of that person.

 ARTICLE 6

~* CHANNELS OF COMMUNICATION AND REQUIRED DOCUMENTS

A request for extradition shall be made in writing. The request, supporting
- documents and subsequent communications shall be transmitted through o
- the diplomatic channel, directly between the Ministries of Justzce or any

s mher authority designated by the Staie Parties. S

A request for extradition shall be accompanied by the following:

"'-'__"(3} - in all cases,

(i) - as accurate as possible, a description of the person sought,

. together with any other information that may help io establish .

that person’s identity, nationality and location,

o {fy the text of the relevant provision of the law crealing the
. offence and, where necessary, a statement of the law

. relevant to the offence and a statement of the penalty that .

can be imposed for the offence;

. {b) if the person is accused of an offence, by a warrant issued by a court

i 'aqd place of its commission; . -

= or other competent judicial authority for the arrest of the person or a

- -cettified copy of that warrant, a statement of the aoffence for which
o ~extradition is requested and a description of the acts or omissions
- constituting the alleged offence, mchdmg an mdlcation of the t;me

- Protocol an Extragition |
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. {¢) if the person has been convicted of an offenice, by a statement of the
- offence for which extradition is requested and a description of the

. ‘acts or omissions constituling the offence and by the original or

.- certified copy of the judgment or any other document setting out the

. ponviction and the sentence imposed, the fact that the sentence is

-enforceable, and the gxtent to which the senfence rema ins io be o

- served:

: _'(d) - if the person has been convicted of an offence in his or her absence,
- in addition to the documents set out in paragraph 2 {c) of this Article,
- by a statement as to the legal means available {o the person to

‘prepare his or her defence or to have the case retried in his or her

. presence;

- {ey if the person has been convicled of an offence but no sentence has
- been imposed, by a statement of the offence for which extradition is
- requested and a description of the acts or omissions constituting the
- offence and by a document setting out the conviction and a
- statement affi rmmg that there is an mtentnon 1o ;mpose a sentence,

and .

{f)  the documents submitied in support of a request for extradition shall

‘be accompanied by a translation inte the language of the Requested L :

State orin another Ianguage acceptable o that S tate.
B ARTICLE 7
AUTHENTICATION OF DOCUMENTS

.' ? . Where the laws of the Requested State require authentication, documents

-~ shall be authenticated in accordance WIth the domestic laws of the

o .Requestmg State.

2. Autnenticaﬁon procedures of Siaie Parties shaii be commumcated to the o

" __Secretarzat - \
" ARTICLE 8
 ADDITIONAL INFORMATION

If the Requested State considers that the information furnished in support of a
~request for extradition is not sufficient in accordance with this Protocol to anable

exiradition {0 be granted, that State may request that addritonal mformation be_

furms,hed within such time as it specifies.

" Protocol on Extradition .
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ARTICLE 9

SIMPLIFIED EXTRADITION PROCEDURE

" The Requested State, if not precluded by its laws, may grant extradition after
-~ receipt of a request for provisional arrest, provided that the person sought
o _expiicitiy ccmsents before a competent authority, to be extrad:ted :

MLM

' PROVISIONAL ARREST

1. . In all cases, the competent authority of the Requesting State may apply by
- any means which allows fora wr;tten record for the provisi onai arrest of the .~
- person sought.

2. A reguest for provisional arrest shall be sent to the competent authority of
- the Requested State either through the diplomatic channel or directly by
- ‘post or telegraph or through the International Criminal Police Organisation
O {NTERPOL) or by any other means affordmg evidence in wrt’ung or.
o accepted by the Reqguested State. '

‘Requestsd State.

- The Requested State shall decide an the application in accordance with its
“laws and communicate its decision to the Requesting State without delay.

 ‘Protocol on Extradition

S AN application for provisional arrest shall include the following:
{a)  suchinformation, as may be available, about the desr*npz;on chematy_
- location and natlcnahty of the person sought; :
L f(t_})_  a statement that a request for extradition will {ollow;
- {c) . adescription of the nature of the offence and applicable penalty, with
~ - a brief summary of the facts of the case, including the date and place
- = the offence was committed;
('d_) ~ a statement aftesting o the existence of a warrant of arrest or a
.+ statement of the punishment that can be or has been imposed for the S
S offence to which this Protocol applies; and
= {e} any other information which would ;ust;fy provisionat arrest in the
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b {a) - Provisional arrest shall be terminated if the Requested
.t State has not received the request for exitradition and supporting
- documents through the channel provided for in Adicle 6 within thirty
. {30) days after the arrest. The competent authoriies of the
- Requested State, insofar as it is permitted by the law of that Staie,
. ~may extend that delay with regard to the receipt of the documents.
- However, the person sought may be granted bail at any time subject
1o the condifions considered necessary to enswe %hat the person
“does not leave the country; and ' o

E '_'-(b) - The provisions of paragraph (a} shall be without prejudice to the right
. of the person so arrested to be released in accordance with the .
" domestic law of the Requested State. '

- 8. - The release of the parson pursuant to paragraph 5 of this Article shall not
. prevent re-arrest and institution of proceedings with a view to extraditing
- the person sought if the request and suppomng documents are S

: -subsequentfy recewed ' o S

o ARTICLE 11
CONGURRENT REQUESTS

1. . Where requestis are received from two or more States for the extradition of
- the same person either for the same offence or for different offences, the _
. Requested State shall determine to which of those States the personisto .
. ‘be extradited and shall notify those States of its decision.

- 2 “In determining to which Staile a person is {o be exiradited, the Reguested
. State shall have regard to all the relevant circumstances, and in particular, -
: .Io : .

e {a) .if the requests relate to d;fferent offences the relative senousness Df .
. those offences; : R

{(b) . the time and place of commission of each offence; !
- {¢) the respective dates of the requests;
~ . {d)  the nationality of the persan to be extradited;

: i’e} - the ordinary place of residence of the person o be extradited;, . |

.+ Protocot an Extradition
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(':f}_ - whether the requests werg made pursuant (o this Protocol;
(g) the interests of the respective States; angi - | |
{h) | ._:the_n_at}onaiity of t_he victim. o
L | ._ ARTICLE'IZ
" DECISION ON A REQUEST
'Ti.we Reguested State shall deal with the request for exiradition pursuant to

. procedures provided by its own iaws and shail promptycommumcaie its dec;s -
R _ta Ehe Requestmg State ' _ . Lo S =

'-'ARTzcz_E 13
SURRENDER OF A PERSON

- 1. Upon being informed that extradition has been granted, the State Parties
© . shall, without undue delay, arrange for the surrender of the person sought
- . and the Requested State shall inform the Requesting State of the length of

time {or which the person sought was delained with a view 1o surrender.

+ 2. - The person shall be removed from the territory of the Reguested State
. within such reasonable period as the Requested State specifies and, if the
. person is not remaved within that period, the Requested State may release

‘the person and may refuse to extradite that person for the same offence.

~3. . If circumstances beyond its control prevent either State Party from
- surrendering or removing the person to be extradited, ¥ shall notify the

- gther State Party. The two State Parties shall mutually decide upon a new

.date of surrender and the prov:srons of paragraph 2 of thas Artacle shai!_

. apply. -
SR .ARTICLE 14
B POSTPONED OR CONDITIONAL SURRENDER
"% o The Requested State may, afler making a decision on the reguest for

~ extradition, postpene the surender of a person sought, in order o proceed
© against that person, or, if that person has already been convicted, in order
. to enforce a sentence imposed for an offence other than that for which
- extradition is sought. In such-a case, the Requested Si‘ate shail adv ise the _
' Requestmg State accordingly. " o _ .

Prctocoi on Extra{ithon
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- .. The Requested State may, instead of postponing surrender, temporarily
- surrender the person sought to the Requesting State in accordance wzth
- condmmns to be determmed betwaen the State Pames S .

ARTICLE 15

' SURRENDER OF PROPERTY

- To the extent permitted under the laws of the Requested State and subject
- to the rights of third parties, which shall be duly respected, all property
- found in the Requested State that has been acquired as a resuit of the
- offence and that may be required as evidence shall, if the Requesting State
. 'so requests, be surrendered if extradition is granted. '

~ The said property may, if the Requesting State so requests, be surrendered .
o the Requestmg State even if the extradition agreed to cannot be camed L

- Where the laws of the Requested State or the protection of the rights of
. third parties s0 require, any property so surrendered shall be returnad to R
. the Reguested State after the completion of the proceedmgs n‘ ihat State o
.80 rec;uests A : : : : '

 ARTICLE 16
" RULE OF SPECIALTY

A person extradited under this Protecol shall not be proceeded against,

-sentenced, detained, re-extradited to a Third State, or subjected to any
“other restriction of personal liberly in the territory of the Requestmg S%aie ,

_ _"fcr any offence committed before surrender other than:

(d} -an offence for which extradition was granted,

: (b) any other offence in respect of which the Requested State and the

. person extradited consents to. Consent shall be given if the offence
B for which it is requested is itself subject to extram tion in accwrdance
s .__wn:h the present Protocoi . : o _

Protoco! on Extradition
- 11 oL

- When the said property is liable to seizure or confiscation in the Requested =~ -
~ State, it may retain it or temporarily hand it over.

9A
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: _Z'A request for the consent of the Requested State under this Article shall be

. accompanied by the documents mentioned in Article 6 of this Protocol and
. . -alegal record of any statement made by the extradited person with respect
o to the offence.

Paragraph 1 of this Atticle shall not apply if the person has had an
opportunity to leave the Requesting State and has not done s0 within thirty

B {30) days of final discharge in respect of the offence for which that person

" was extradited or if the person has voluntarily retumed to the ierr:tory of me S

L Requestmg State after ieavmg it
o ARTlCLE 17
TRANSIT

- Where a person is to be extradited to a State Party from a Third State

" through the territory of the cther State Party, the State Party to which the

person Is to be extradited shali request the other State Party to permit the

3 . transit of that person through its territory. This does not apply where air

- transport is used and no ianding in. the territory of the other State Party is |

" _'scheduied

“Upon receipt of such a request, which shall contain relevant information,
the Requested State shall deal with this request pursuant to procedures

- provided by its own laws. The Requested State shall grant the request o

expeditiously unless its essential interest would be prejudiced thereby.

. .-The State of transit shall ensure that legal provisions exist that would
- gnable the detention of the person in custody during transit.

in the event of an unscheduled landing, the State Party to be requested to

permit transit may, at the request of the escorting officer, hold the person
. for such reasonable period as may be permitted by its laws, pending

. receipt of the transit request to be made in accordance wa th paragraph 1 of
: __-ihss Arttcie L _— : :

Protoco; on Extrachtzon
- 12 '



SEQ 33/2020-255

Southern African Development Community

" ARTICLE 18
EXPENSES

| 1 o 'fThe Requested State shall make all necessary arrangemenis for and meet |
- " the cost of any proceedings arising out of a request for extradition. '

2. o The Requested State shall bear the expenses incurred in ifs territory or

. jurisdiction in the arrest and detention of the person whose extradition is -
- . sought, and the maintenance in custody of the person until ’{hat personis
surrendemd to the Requesting State. :

-3, f during the execution of a request, it becomes apparent that fulfillment of
. - the request will entail expenses of an extraordinary nature, the Requested

.. State and Requesting State shall consult o determine the terms and
- - conditions under which execution may continue.

4, . 'The Requesting State shall bear the expenses incurred in translation of
. extradition documents and conveying the person exiradited from the . -
' ter‘ratory of the Requested State. .

5, - Consultations may be held between the Requesting State and the
. Requested State for the payment by the Requesting State of ext aordmary_
';'expenses SRR o - :
R ARTICLE 19
 RELATIONSHIP WITH OTHER TREATIES
- -The provisions of any treaty or bilateral agreement goveming extradition between
Coany two State Parties shall be complementary to the provisions of this Protocol
-~ -and shall be construed and applied in harmony with this Protocol. in the event of
o -.any mcorszstemy the prowszons of this Protocol shal prevaté S R
. ARTICLE 20 |
' SETTLEMENT OF DISPUTES

"Any dispute arising from the interpretation or application of this Protosol which o
cannot be settled amicably shall be referred to the Tribunal for determination. -~ .

- .. Protocol on Extradition
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- " ARTICLE 21
 WITHDRAWAL

T ﬁmy State Party may withdraw from this Protocol upon the expiry of twelve B
- {12) months from the date of giving the Execatwe Secrezary awritten notice .
- 1o that effect.

2. 'Any State Party that has withdrawn pursuant to paragraph 1 of this Article
©shall cease fo enjoy all rights and benefits under this Protocol upon the
- withdrawal becoming effective but shall remain bound by the obligations .
- under this Protocol for a period of twelve (12) months, from the date of o
e gwmg nctlce to the daie the WIthdrawai becomes effectwe : -.

ARTiCLE 22
AMENDMENT
? o .ﬁ;rzy State Party may propose amendments to this Protocol.
2 . Proposals for amendments to this Protocc may be made to the Executive

. Secretary who shall duly notify all Member States of the proposed
amendments at least thirty (30) days in advance of cons ideration of the .
- ramendments by State Parties. Such period of notice may be waived by the .
Member States.

s, __'-Amendments to this Protocol shall be adopted by a decision of three
- quarters of all the State Parﬂes and shal% become effectwe thlrty (38 days _
o 'aﬁer such adoptaon ' o

B ARTICLE 23
 SIGNATURE

~ This Protocol shall be szgned by the du!y authorised representahves of the o
' __3'Mamber States . __ B R

. ARTICLE 24
' RATIFICATION

" This Protocot shall be subject to ratification by the s:gnatc:ry States H’? accordance .
-.wzth the;r respect:ve c:onstitutionai procedures : : .

. ‘Protocol on Extradition
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|  ARTICLE 25
" ENTRY INTO FORCE

- - :Th is Protocol shall enter into force thirty (30} days after the deposn of anstmments -
_' 0f ratﬂcatson by two thsrds of the Member States. L o

ARTICLE 26

ACCESS]ON

o Th:s Pro%ocai shali remain open for accession by any Member S{ate o
DEPOSITARY

.-1 ; ﬁ;rhe original texts of this Protocol and all instruments of ratification and

.+ accession shall be deposited with the Executive Secretary who shall

- transmit certified coples to all Member States.

-2, The Executive Secretary shall register this Protocol with the Secretanat of
B the Umted Natfons and the Comm:ss on c}f the Afrzcan Unian (AU). R

FJ! otoco' on Extragition
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o "'_EN WITNESS WHEREOF, WE, the Heads of State or Govemmem or our du%y o ..
authortsed Representatives, have signed this Protocol. ' : .

_ _'-DONE at Luanda this 3" day of October, 2002 in three {3) original texts in the
English French and Portuguese Ianguages ai% texis bemg equai ¥ au*hentlc L

4

/ _REPUBLICQEZAWBIA - REPUBLIC OF ZIMBAB

Protgoot on Exradiion



PRETORIA

Tel: +27 12 351 6700
Fax: +27 12843 1728
dpppta@npa.gov.za

Prudential Buitding
28 Church Square
PRETORIA
0002

P/Bag X300
PRETORIA
0001
South Africa
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Natlonal Prosecutions Service
Director of Public Prosecutlons R
Gauteng Division, Pretoria

NATIONAL PROSECUTING AUTHORITY
Gtk Afas

| fag:=:_1_olz_f413-1-01:2013

Cottdune 2018 0
Advocate S Mzinyathi L
Acting Deputy NDPP
The Head; NPS
Private Bag X752
PRETORIA . -~
0001

Dear Advocate Mzinyathi

RE: REQUEST FOR AN INDEPEDENT PANEL TO LOOK IN THE o
COMPLAINTS REGARDING THE NDPP'S DISCONTINUATION OF__ -
CHARGES AGAINST ADVOCATE NJIBA - - o
SILVERTON CAS 332/2/2018 o

The purpose of this communication is to request that an independent panel
be established to look into the abovementioned complaint and to guide any
investigation that might be necessary. For obvious reasons no member of
staff at this office nor myself feel comfortable to work on thls matter _
Your guidance will be apprecrated : : :

Kind regards
ADVOCATE G D BALOY! L
ACTING DIRECTOR OF PUBLIC PROSECUTIONS o '

GAUTENG DIVISION =~
PRETORIA -

- v Justice in our society, so that peopie can live in freedom and security ” (:




Head Office

Tel: 427 12 845 6000
Fax: +27 12 845 7326

Victoria & Griffiths
¢ Mxenge Building
123 Westlake Avenue
Weavind Park
Silverton, Preteria

— P/Bag X752
‘Pretoria
0001
South Africa

WWW.Npa.qov.zg |

B Adv G Baloy!

SEQ 33/2020-260

oy

National Prosecution Service \&

A M\, N
NATIONAL PROSECUTING AUTHORITY
South Afeica

" Reference number: 10/2/12/3-524/2017

X “Enquiries: Ms R Bester .

Director of Public Prosecutions .
Private BagX300 .
PRETORIA =

0001 .

Dear Adv Baloyi

RE: REQUEST FOR AN INDEPENDENT PANEL TO LOOK INTO THE
COMPLAINTS BY MR JOHAN BOOYSEN REGARDING THE

DISCONTINUATION OF CHARGES AGAINST ADVOCATE N. JIBA:

SILVERTON CAS 332/02/2018.
Your 10/2/4/3-01/2018 dated 11 June 2018 refers.

I have considered your request and wish to inform you that the proposai
for an independent panel to be established to guide the investigations in

Silverton CAS 332/02/2018 is not supported and can unfortunately
not be acceded to. T am of the opinion that the investigations should be

guided from your office and that an experienced team of a Deputy E

Director and Senior advocate will ably execute this task,

Once the investigations are finalised you are welcome to approach this

. office again as to the way forward regarding the decision making in the
- | matter with the aim to invoke Section 22(3) of the Nationai Prosecuting
| Act read with Section 111 of the Criminal Procedure Act., | |

Regarding Silverton CAS 688/ 10/2014 which is subject to the request

| of Mr3 Booysen for a Nolle Prosequi certificate your attention Is drawn to

| the fact that Section 7 of the Criminal Procedure Act mandates the

N '_ T Diractor of Public Prosecutions who declines to prosecute to grant such a
i certificate. I am thus also in this regard of the view that you should first

be chartered. -~

| consider the matter and make a decision where after the way forward can - "

. j.' Justice in our society, so that people can live in freedom and security hkg
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.| Tesivertoncas332/02/2018 s retumed herewin,

| Kind Regards

| ACTING HEAD NPS T
ot o wge wIET

-
{

-. Gulded by the Constitution, we in the Natlonal Procecuting Autharity

) ensure justice for the victims of crime by prosecuting without fear

- favour or prejudice and by working with our partners and the public
S, - .. . tosolve and prevent crime co S




SEQ 33/2020-262

Rirector of Public Prosacutions .
| Western cape TN

NATIONAL AUTHORITY
Sowth Afrea

SRR INTERNAL MEMORANDUM
CAPE TOWN W
RegionalOffice | +o5: . ADV. S BATOHI

Tel: +27 21487 7000 " NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS
Fax: +27 21 487 7167 o e

T

%' NpA Building FROM: = ADV.RJ DE KOCK
115 Buitengracht - ADV. I THENGA
 Streat  ADV. S RILEY

-. Cape Town _
800 - “ADV. E.R MAMABOLO

'Zf,_ff‘fﬁ: SUBJECT: RECONSIDERATION OF AUTHORISATIONS IN TERMS
8000 . OF SECTION 2(1) (¢) and (f) OF THE PREVENTIONOF
South Africa 3 .'ORGANISED ACT, 121 OF 1998 -
| pate:  27JuNE2019

BOQYSEN AND 4 OTHERS CHARGED WITH CONTRAVENING
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“llpage




PURPOSE

. :  "Th_e purpase of this report is to provide the NDPP with an opinion as to the vaiidity

; _ | _' "am.;i_the appropriaieness of the decisions by the former National Director of Public
S Prosecutions, Advocate . Abrahams, and the Acting National Director of Public

j _.Prosecutsons. Advocate N. Jiba to authorize a prosecution in terms of Sectlon

o -"Booysen and others.

.~ BACKGROUND AND HISTORY OF THE INVESTIGATION _AND
- PROSECUTION
- This matter has a long history. The relevant period of the indictment involves

. incidents from 3 September 2008 fo 4 September 2011. The cass involves

5 hventy—thres {23) dockets. The State alleges in the indictment that the accused

: o that k*tllad for reward and ﬁnanc:al gam

- During September 2011, the Sunday Times published a front-page story about
f_ :j' ':h_e_(:at_o' Manor ‘hit squad’. The publication of this article resulted in an
o -'jznveshgatwn by the independent Complaints Directorate (ICD} (naw IPID) and

o 'the Diractorate for Priorty orimes Investigations (DPCY).

" 2IP3ge_j‘- ~ f."' |

SEQ 33/2020-263

.' _  2(4) of POCA read with Sectron 2(1)(9) and 2(1)(1) in respect of the State versus S

o '-'.unfawfuiiy killed 28 persons and that they were lnvolved ina cnmmal anterprise_ o
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. 8. By January 2012, General Anwar Dramat, the Head of the DPCI, appointed
o _ '._'-'Majo_r General Mabula from North West Province and two other generals to

B invesﬁgata the allegations made in the newspaper. ' .

| " 8March 2012: First NPA meeting with IPID and HAWKS
4 ‘On 8 March 2012, a meeting took place between the NPA, IPID and HAWKS

O ._Ere_garding the Cato Manor investigations. Advocate A Mosing in his affidavit

- ’_;.amq 5 May 2015 (*Mosing Afidavif) states that the Hawks and IPID decided to

- _. '. rﬁee_t with the Acting NDPP o 'rope in prosecutors’ to handle the matter urgently

 : and that the prosecutors seemingly promised by the Acting DPP of KZN,
" Advocata Miotshwa, ‘was not materialising'.? This Aflidavit dated 5 May 2015is '

. attached hereto as Annexure AT -

C 5 ~dn .this meeting, they reported that there was a meeting with the Minister of Police
._ .; and the National Commissioner, N Vilakazi, and the decision was to merge the
C two teams. According to Mosing, the IPID members and the Hawks had a jolnt
.' :'.;.-r.le_eﬁng with the Minister a week before the meeting of 8 March 2012, when the
| '_&inister expressed his dissatisfaction with the slow progress made by the two

'-ihvesl:igating_ units, since December 2011. -

6 o ﬁi_c_cording to the police, of the twelve cases, six were rea_c_iy and they wanted o .

L Mosing to decide the six cases by the nextday. B

L iSta!e Capture Report- testimony of Sohan Wessel Booysen. ~
' 2DPP 5G JHB office file and Mosing Affidavit dated 5.5.15. =
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© 7. 'Mosing briefed the Acting NDPP, Advocate N Jiba and she mentionsd to him
.+ thatthere would be a meeting the next day with General Mabula from the Hawks -

~on the same matter.

. 9March 2012: Second NPA mesting with ICD and HAWKS
| : 8. This meeting was attended by Major General Mabula of the DPCI, investigators

B of the Independent Police Investigative Directorate, the acting NDPP Advocate

' J_i_ba,_ the DPP of South Gauteng, Advocate Chauke, advocates A Mosing,
'. _: : :édvqcate S Masma, advocate Mathenjwa, advocate JJ Miotshwa and advocate

. : M Ntiakaza. A decision was made that the DPCI would assist the ICD with the
:'investigation. A decision was also made that the prosecutors who attended the

o '. fhaeﬁng watild be part of the prosecution team in the matter.

- | 9. - Advocate Jiba requested the prosecutors to go to KZN on 13 March 2011 for one
"_}week, to assist the investigators with the matter. Major General Mabula was
. requested lo arrange accommodation for the Prosscutors at a safe house in

- 10. The _fce_llowing dockets were handed over to the prpsgcutprs at the meeting: E o

" TONGAAT 190/03/2009,
 DURBAN NORTH 67/07/2011,
-~ DURBAN NORTH 71/07/2011,
- DURBAN NORTH 69/07/2011,

- KWAMASHU 698/11/2009,
.~ HOWICK 106/09/2008,




o PINETOWN 666/05/2009, AND
. KWAMASHU 620/04/2009,

- -_..11.' .

:.J'_ibaa_ Mosing, Chauke, Maema, Mathenjwa, JJ Mlotswa and Ntlakaza, Mosing

R prosscufing team and that Maema was the “lead prosecutor” due to his

. The prosecution leam and its management

-sald that he was informed that the members present were appointed as the

SEQ 33/2020-266

At the 9 March 2012 meeting attended by the Hawks and IPID with Advocates

- ~experlence In prosecuting in organised crime cases, particularly racketeering. =

2.

o team that was constituted as follows:

13,
' was “merely to manage the team as they were mainly from his office but would

L  not be vested with any decision making powers regarding prosecutorial decisions

: '_5|P_a_ge__ Lo

Subsequently, delegations and authorisations were issued to the prosecution - .

'Aﬁvocate Sello Maema
| : '. Advocate Raymond Mathenjwa
S :_"_A&vucate Mahlubi Ntlakaza
_.An__;*vocate Patience Moleko
: Aﬁ_vocate Jabulani Miotshwa

."Adyocate Pumeza Futshane

_ Mosing states that his understanding of Advocate Chauke's role was that he




48,

o

. as : he indeed dld not have same, as the case foll outside of his area of

o __:_junsdxcaan

: '.':_1__4. _
" May 2015, states that he received a call from the Acting NDPP, Advocate Jiba

- dunng period January-March 2012 requesting that a matter urgently be enrolied
o ."Idr._za_ra pressurg”. He indicated that he did not have proseculors to study the

doc_k_ets. A few days later he was advised telephonically by Chauke informing
. prosecme the aocused in the Cabo Manor case. .

" Directors of Public Prosecutions in Pretoria on the 29 May 2012, he was

o fequested by Advocate Chauice to attend a mesting with Advocate Jiba. At this
- fprc_:s_ecutors to prosecute in his jurisdiction and that he should, in ferms of this

16
. o since he had sefious secunly concems and there was a possibilty of the
o investigation necessitating even the arrest of advocates in the office of the DPP,

. Advocate Miotshwa states in his affidavit that while he attended a meeting of
- “meeling, he was fold by Advocate Jiba that she received an opinion from
_"ﬁ_"-._ﬁk_dvoqate Gerhard Nel that he (Mloishwa) can sign delegations for the
" “legal opinion, sign the indictment.

_ _-Ad\_.ror;ate Chauke said that he could not discuss 'svenything relating fo the matter

SEQ 33/2020-267

The Acting DPP: Kwa Zulu Natal, Advocate C Miotshwa, in an affidavit dated 12

_him that he is insfructed by Advocate Jiba to send a team of pmsecutors to o



s .....__17'

18
" regarding this between him and Advocate Chauke. From this exchange of

Advocate Miotshwa for a prosecutor’s reportand the refusai of Advacate Chauke -

B to agree to prowde it

o 'Acting DPP: KwaZulu-Natal.

20

| :-prosecutors to assist with an investigation and conduct a prosecution in

Advocate Miotshwa responded by indicating that he would only sign an

- "i_ndictmant if it was accompanied by a prosecutor's memorandum or report

: __'_imp!i_caﬁ_ng all the accused as a collective.

- attaching a copy of an indictment only. A number of emails were exchanged

- ‘emails, it is noted that Advocates Miotshwa and Chauke were in confrontation

. '.with each other about the signing of the indictment and the insistence by

T h_e Acting NDPP, Advocate Jiba and the Acting head of the NPS, Advocate
)  Thoke Majokweni were copied on these emails but there is no indication in any
of the office files that they intervened fo resolve the dispute. Advocate Miotshwa

| '._étatés further that his acting appointment ended on @ July 2012, and he never

SEQ 33/2020-268

o - detailing the evidence implicating each accused as individuals and the svidence .

By 12 June 2012, he received an smail from the P.A. of Advocate Chauke

- had anything to do with the matter thereafter Advacahe Noko was then appointed o

it is remarkable to note that this arangement, to constitute a national team of

~ KwaZulu-Natal Province, was never formalised in writing with a National
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. .Di_I‘B.{':_ﬂVe or Memorandum by the NDPP. We did not find any written instruction - -

- _"_'in this regard, by Advocate Jiba in any of the office files provided o us. e

. Thefirst racketeering application
oo . . On 29 August 2012, a report written by the ‘Cato Manor Prosecution Team',

Whic.h was signed by Advocate Masma, was sent to Advocate Chauke. it
~reported as follows in respect of the request for aulho_r_isaliqn_ to institute 2 - -
. racketeering prosecution:

" *The final draft indictment was handed to Advocate Mosing at his house in

o

x ére_foffa on night of Thursday 16% August 2012. We were working on correcting

o ".g};a.desmb ton of the enterprise fo include concemns that Advocate Mosing

. | mm relating to the SAPS as a legal entity that formed the enterprise, It is
" because of this clase cooperation with Advocats Mosing, who kept the Acting
o ..'NDPP informed of the progress at all times that we wers able 1o gt our

o ; - mckefeermg aUMOWandax f?'Auyusf?Of.‘&'“

C o 22 ) A copy of this memorandum to Advocate Chauke is attached herato as Annexure
o .' B' it will be discussed during the evaluation of the evidence later in this

B '_:'rﬁemorandum. It is instructive to note, at this stage, that the memorandum was

| submmed to Advocate Jiba sorne five (5) months after the initial meetmg that_ -

S was held with the NPA offcials and official of the ICD and the DPCI.

- 8|Page . '.:.




O

~ NDPP in support of the application for the authorisation of the racksteering =
L ﬁmsgcytion. asis customary in the _NP_A___in appiipaliqns of this n_aw_re. - S
24

- prosecution in terms of sections 2(1) (e) and (7) of the Prevention of Organised

L 'Crime Act, on the same day that the memorandum was presented fo her by

' Ad_vu_cate Mosing. Mosing in his affidavit, described his role as follows: )

gEZA]

o racketeering issues were concerned.
282

- as gleaned from his interaction with the team.

244
L _fﬁcketeering and he contributed with advics, as he would ordinarily do in matters .

. andhe DID NOT read and decide the dockets.

tis also striking that the prosecution team did not do a presentation lo the Acting

He acted as the liaison between the Acting NDPP and the team.

He would attend meetings with the team when compiling the application for

SEQ 33/2020-270

Furthermore, the Acting NDPP signed the authorisation to institute the

He was to interact with the prosecuting team and guide them as far as

He had to advise the Acting NDPP on developments conveyed by the team or

He stressed the fact that he was NOT an integral part of the prosecuting team




_..24..?

"'_-because they had ‘similarly close working relationships with the suspects,
_."espe_ciauy Booysen in the course of their duties regarding organised cime

. _Er_ela_ted matters...‘_(Ourgmphasi_s)'_ o

248

249

. observer in Ofder.tobrief the Acting NDPF., o e

_ . .".._r_t_w.ie to the prosecutors and that he did not read the evidence, the absenca of a
: - '-prppe; presentation to the Acting NDPP by the prosecutors is a matier of
__c::on@:em. The Acting NDPP was nct in a position to critically question and analyse

| .t};_e avidence as presented in the memarandum, since she did not engage directly
- with the prosecutors therson. Mosing was not in a position to do 80, since by his

: own admission; he had no direct i;nowledg_e of_the gvid_ance against the accused, . -

" Sefting aside of the POCA authorisations

;2_6. On 7 May 2013, accused No 1, Johan Booysen launched an application in the

High Court to review and set aside the decision by the Acting NDPP to issue the

10jPage

He stated that he has not decided to involve any of the members of his unit

ﬂ;mof' |

ewdence ‘miostly from a enific point of view’ (Our emphasis).

SEQ 33/2020-271

He also wanted the mattar to be handied wn'h due regam’ ta the senm‘;ve nafwe L

He sand that he would simply dsliberate with the team on the merits of the - -

He attended the first hearing of the accused in the Durban Court merely ag an

To the extent that Advocate Mosing says he only played an advisory and guiding



e
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: -authorisations for racketeering as well as the decision fo prosecute him onthe .-

counts confronting him in the indictment, -

:He afleged in the application that the decision to prosecute him was imational

R _ since there was no evidenca in the dockets lmkmg hlm to the offences in

"-questian -

©On 7 February 2014, the matter was argued in the KwaZulu-Natal Local Division,

‘On 26 February 2014, the High Court handed down Judgment in the malter3A

| : dopyo_fthe jud_gmgnt is a_tm__dmd_ hereto marked An_n.exure ol o

-“In paragraphs 29 fo 32 of the said Judgment, the Court states as follows:

" "129] As regards the contents of the dockets, the respondents conceded in

the e offences with which he has been chaiged. The dockets could therefore not ..

o _; argument that no stafements cantafned in them implicate Mr Booysen in any of

: have provided a rational basis for armiving at the impugned decisions.

. ;:3‘0] This leaves the four annexures fo the answering affidavit mentioned above.

o These are the only documents not contained in the dockets on which the NDPP

B says she based the impugned decisions. She says that ihay are il statoments
 made under oath. She says in addition, that they implicate Mr Booysen moneor

L ‘more of the offences in question. .

_* Booysen v Acting National Director of Public Prosetutions and Others 2014 2 All 5A 391 {KZN)

o 11|Page - . |

98
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o "{3 1] The submission of Mr Booysen in his replying affidavit can be summarised

- -as foi!ows Two of the annexums am swam statemenrs mde una’er the name of - |

. | one Colonel Ajyer.

: - 'mese are annexures NJ2 and NJ4 respectively. Mr Booysen describes these as

'-\sm(_ements which concern ‘office politics' and submits that they in no way

" implicats him i any of the offencas with which he has been charged. The second

" ofthese, In addition fo not implicating him in any of the offences in question, was

- depased fo on 31 August 2012, some fwo weeks after the impugned decision

o _ 't__vas-raken. The document referred to as a statement by Danikas, annexure N3

. Is ot a swom statement. Itis not even signed by anyone. t is not dated, Even if

. if can be attributed to the named person and even If it was a sworm statement as

. claimed by the NDPP, the contents do not cover the period dealt with in the

o fnd«bm:en!empf for one event which does not relate to Mr Booyssn, As regards

y '. - annexure NS, #zts daes nar ;mp!}‘mfe Mr Baoysen n any of b‘re a#encas Iﬂ_ o

. _' quesﬂon

. {33] In argumnent, the respondents did not in any way challenge the above factual

' submissions conceming the nature and content of the annexures in question. o

- The factual submissions appear fo me to be accurate” (our emphasis),

.The Court found “most significantly, the inferenice must be drawn that none of

o = y,e information upon which she says she refied linked Mr Booysen to the

o bﬁ'ences in1 question. This means that the documents upon which she says she

| ) fe!fed did not provide a rational basis for the decisions o issue the aumonsaf;ons __

_ 12{Page .

B .Ia chargs Mr Boo oysen for contra venf;ans of 32( f}(e) and (.9 mqoect;vefy .

N " :



a2,

. memorandum is not signed by Advocate Maema as is customary in all pior - o

. 34

o crucial concessions which were incorrectly made by our counsel during his

3.

. -:. | pa ragraph [29] was that there are no statements in the dockets which implicated

SEQ 33/2020-274

- The Court consequently found that it is just and equitable to review and sst aside

- fhe decision to issue the racketeering authorisations and the decision to

".':invalid.__ o

- Events following the high court judgment
- On 5 March 2014, an unsigned memorandum was addressed to Advocate

- Chauke by the ‘Cato manor Prosecution team’ entitled “Judgsment {sic)-

e .~ Booysen versus The National Director of Public Prosacutions” {This

memoranda). - . .

1t ie noted in the memorandum thiat cutside Counsel were briefed by the State

Aftorney, namely Hodes SC and Manaka to represent the then Acting NDPPin

" the matter. - o
W is stated that ‘the prosacution team, however is of the view that there were

In this regard, the memorandum explains as follows: ‘the concession in

C13jPage

' 'pr_osecute Booysen. The Court in,_cbnc_iusion declared the impugned decisions = .



| | __ af; incorrect concession, as there are statements that implicate the applicant in
_. . . | _p&e. dockets, for instance in Howick CAS 106/09/2008, the appficant arrived at
- : | ._ ﬂw scene in a helicopter and congratulated the members who fired shots for the
- | jﬁb very well done. In this matter it appears that the applicant was zhfbnn;hg the
o #acing unit of the whereabouts of the deceased which resulted in the deceased

 awards which was submitted by the applicart.’ (Our emphasis).

e

o ma!h‘hedockeis anﬁn?sfa!ementsevenmen&bnh:m o _' '

3.

-. -being located on the N3, this is made clear by the molivation for the monetary

- This is the only example given by the prosecution team of avidence implicating
* the applicant in the offences in Howick GAS 706/09/:2008. As will be seen later

in this memorandum these statements, aithough they are contained in the
- statemant above is rmaieadmg

- The High Court, in any event, made reference to tha statements in the dockets

where Mr Booysen is mentioned. In paragraph [25] of the judgment, the Court

- The prosecution team in conclusion states that it does not intend to appeal the

SEQ 33/2020-275

" the appiicant in any of the offences with which he had beer charged, This was

" docket do not implicate Mr Booysan in any offence and the prosecutors

finds that “of the 23 dockets, he is mentioned only in two. OF the 290 sra:‘emen!s o

~ judgmentsince ftintends to apply to the NDPP for the reissuing of the certificates,



= _appeal thejudgment an appeal was noted in tha matter. o
41 |
o | _that indicate this.

o Tke appointment of Mr. Nxasana and the decision to withdraw the appeal

42,

e 2013. it appears that from the outset of his tenure it was a {roubling one that was
. evidence is attachsd hereto as Annexure D", o

) riewspaper he requested that Advocate Jiba and the prosecution team discuss

" the Booysen matter with him.

- Noting an appeal against the high court judgment

1t is_ not clear on whose instructions this was done since there are no copias of

3 ~was not given the file in the Booysen matter despite his request to Advocate Jiba

SEQ 33/2020-276

-Dasplte the view expressed by the prosecution team that it dld not mtend o

B thzs document or any other oorrespondance about the appeal in tha ofﬁce mes :

Mr Nxasana was appointed NDPP during August 2013, effective fram 1 October

"':.fraught with difficultiest. A copy of the State Capture transcript of Nxasana's .

Mr Nxasana indicated in his evidence at the State Capture Commission that he

to provide him with a ‘*hand over’ report in raspect of her activites as Acting .

He testified that after he read about the Gorvan Judgment in the Business day

- *See evidence State Capture Commission 12 June 2019.



45

| statements

L there was no official handover from Jiba when he was appointed NDPP. . IR

46. -

47.

SEQ 33/2020-277

Prior to this, he was not aware of the matter and, despite a request to do so, - ;

._At this meeting, Nxasana asked them to indicate to him the relevant avidence

___-mat points fo racketeering and the _r;_alqvant evjdenqe th,at *mP'_*cates_ Bﬂoysen._ . . L

- Hg was surprised that they produced a mere unsigned statement of a person

namad DANIKAS who was in Greeca and two 'Mice removed’ hearsay __

He convinced them that they would not succeed in appeatmg ths Gorvan o

a Judgment. R

| 49.

it is not clear when this mesting took place, but it was some time after his

C _’appomtment as NDPP., In his affidavit, Advocate Mosing says that he was aware

that a meeting took place between the prosecution team and the NDPP. He e I

- ._understood that the team was preparing a detailed briefing for the NDPP. . - e

80

. Advocate Jiba and the pmsecumrs and made it clear that !hare was no evudence o R

Mr. ‘Nxasana also testified that he discussed the merits of the matter with

| tc justrfy racketeering
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" 51 _ Accordmg to Mr. Nxasana Advocate Jiba said that she relled on the racketeenng S

B -.expeltswhosha raferred to as!hapmsecutorsm the mom R B

. 52. Mr. Nxasana testified that he understood'from Jiba “that she had mof had diroct
i _émss or reguired direct access to eviderice but rathss refied on the opinion of

B _' others.”

B 53 . !n conclusmn after discussion of the matter, he instructed the prosecut;on team o

i _to mﬂudraw the notice of appeal, which they subsequently did,

54. ftis important to note that we were not placed in possession of an office file in
o __ resp_ect of the discussions that Mr. Nxasana had with Advocate Jiba and the
g _'pmsecuﬂon team and ths deczswn to abandon the appea! in respect of the o

: '-matter

.55, We have relied on the svidence, which Mr Nxasana gave at the State Capture
o _Commission to determine what happened in respect of the Notice of Appesgl. As
»; L e mdicated earlier, we could also not find any documentatxon in the oﬁioe files .

' "handed to us ragardmg the appeal and its wnﬂ':drawa! .

. The appointment of Advocats S. Abrahams as NDPP
56, Mr. Nxasana vacated the Office of the NDPP on 14 May 2015, Advocats Shaun
* Abrahams was appointed as NDPP on 18 June 2015, During the pericd of Mr.

| :Nxasana‘_s_ tenure as NDPP, he gave no new a_uﬂ'ro_risatf_o_r; for the prosecution of -

\'1_7_|P.age_ - L :




O

: Mr_ Booysen on racketeering charges. It is clear from his evidence at the State
- : _.éapture Commission that he did not believe that there was sufficient evidencs in
L _ : -t_ﬁe_ dockets to justify the issuing of a racketeering authorisation in the matter.
B L | '_ | During the Infervening period the prosecution team did not institute a prosecution

- - against Mr Beoysen on any other charges. In the meantime, Naidoo launched an

o "_a___ut_horisations against Mr Booysen and those accused who were already before |

sz

o _ 5_ Mamorandum signed by Advocate Maema on 17 August 2015 as we!l as ather .
" supporting documentation, | a o |
.58,

L evidence to institute a prosecution in respect of section 2(4) of POCA and

- affidavit of advocate S Abrahams is attached as Annexure “E”.

-"a_pplication in respect of himself and the rest of the accused charged with
o racketeering by Advocate Jiba to review and set aside these authorisations as

. well. This application was pending when Advocate Abrahams issues new
“the High Court for racketeering.
 The second racketeering authorisation

-On 19 August 2015, Advocate Noko, the DPP of KZN submitted a Memorandum

B ___to the NDPP, Advocate Abrahams for a fresh authorisation in terms of section

2(4) of POCA against the Accused. This request attaches a Prosecution

‘Advocate Abrahams indicated that he was not satisfied that there was sufficient

SEQ 33/2020-279

o ‘requested that certain further investigation must be completed. A copy of the -




o . '80.  On 16 Oclober 2015, an amended Prosecution Memorandum was submitted o

- 81. . Advocate Abrahams was still not satisfied with this memorandum and instructed

S __'Ad\;ocate Maema and Mr Dawood Adam to travel fo Greece to interview Mr

" 62. After their retum from Greece and consultation with Advocate Abrahams he

3 ' 83.  Classical criminal law targets the perpetrator. The crime of racketeering as

-._I.i9!Pﬂge_ . o

SEQ 33/2020-280

) -59. A peried of almost four (4) years had now elapsed since the prosecution team

L -first became involved in the maiter during March 2011.

- the NDPP for the authorisations in terms of section 2(1) (8) and () of POCA. - - -:

._ﬁanikus, the person who was referred to in the High Court application brought

by M Booysen against he Acting NDPP, Advocate Jba.

- ."_issued new authorisations against the accused in terms of section 2(1)(e) and

(), on 16 February 2016.

B B LEGAL POSITION IN RESPECT OF RACKETEERING PROSECUT!ON

o The nature of the crime of racketeering

o _- '.'de_ﬁned in POCA focuses on the enterprise and objects rather than on the
B perpetrator. Racketeering is a complex crime, which bears some resemblance

o the common-law crime of conspiracy. It usually involves group aclivity.® - Sl

- Organised Crime and the Proceeds of Crime Law In South Amm Alhert Kruger (Paragraph 63
-'-67isasummarvufl(ruger ’ o A L : : —
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| 64 n _S_outh Alrica, for a person to be liable under section 2(1) (8) of POCA he ar
__ __ .éhe must participate or be inv_a[ved in-at _le:_a_st_ two uqdeﬂy_ing offences _!is’(e_'_d in
. ScheduetoftheAct .

B 65 } The offence consists not in the commission of an act (such as stealing) but in the
ﬁ}empership of an organisation (enterprise) which has been shown to have
commltted at least two particular offences. The focus is on the relationship

| ':b_eay_een the accused, the enterprise and the pattem of racketsering activity. el

> | " Partciping in the affis of an enterpriss (sscton 2(1) ()
= 66.  Participation in the affairs of the enterprise is the offence. The accused must
o cﬁnduct or participate in the conduct of the enterprise’s affairs through a patterm
- : .:di; fac;keteering activity. The conduct leading to conviction must be causafly
o 'oﬁnr_lected to the enterprise who participates directly or indirectly in the conduct
. c:f _sqch enterprise’s affairs through a pattern of racketegring_aptjvity is _guilty of '

" racketesring. The accused is guilty by virtue of

O

~(a) being involved in an enterprise (being part of the group of racketeers), and

{b) - being involved in the commission of two or more offences .~ S

" 67 _ !n order to determine whether the pattern of racketeering existed there are a o
B B 'number of factors the Caurt could take into consideration for examp!e
R The number and variety of the predicate offences,

»  Thelength of time over which the acts were committed.

- 20[P_agc _




SEQ 33/2020-282

B -:___‘"' . The number of victims the accused injured by s_i_miiar_ acts, "

e " _"_Tha similarity of the offences.

.68, ~ The above factors were formulated by the American courts in cases such as

I | Mwyan v Bank of Waukegan 804 F 2d 970 (1988) at 978 and Jones v Lampe

terms of the RICO legislation. This Is not a closed list of factors, - o '

. 69. A ‘pattem of racketeering activity' requires at least two acts of racketeering

“activity, it was held In several US cases that the mere existence of multiple acts

. | of racketeering (our emphasis) may not be enough. The criteria are that the acts

' must “amount to or pose a threat of continued criminal activity."(See the

- American case of H., Inc. v. Norttwestom Bell Tel. Co., 492 U.S. 229, 23839

© . 70. Elements of a contravention of section 2(1){s)

e An enterprise existed.

- 845 F 2d 755 (1988) at 756-59 0 prevent the punishment of sporadic activity in o

o - . _Tha_a_ccdsed managed, was employed by or associated with the S

- enterprise,

- .= . The pattern of rackeleering activity existed.

~21{Page
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'« The acoused directly or indirectly conducted or participated in the affairs =~ -

. ofthe enterprise through a pattern of racketeering activity.s

© 71, Managing the enterprise (section 2(1)(f)
L Managing the operation or activities of the enterprise is the offence. Here the

- "_'target is the manager. # must be shown that the acoused occupies some kind of

| :management posmon m the enterpnse

E _:jz,_ _Elgrnents pf a contravention of section 2_(1)(0_ .
C . - An enterprise existed. o
. . The accused managed the operation cr activities of the enterprise.
. ' | The pattern of racketeering activity existed. - |
e - '_:'.Tha accused knew or ought masonably_tq have known if}at aperson (the -
:.. 'g_ccu_se_d or another) o R L
"_I(a). _employed by or associated with that enterprise
'._(b) : cqhducted or participated in the conduct (directly or indireely) of the affairs of
| .".'_"'theenterprise E

. {c) through a pattern of racketeering activity

.' .73. When looking at the elements of the enterprise, certain characteristics become
s .'noti_ceab!e, for example, differentiation of roles or tasks; a system of command;

" _'common or shared goals or purpose; intention fo profit ; continuity of personnel __

o '_: '_5 1BID Kruger paragraphs 70-72 B

- 2|Page.
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" (failing which misjoinder will arise). It is a separate entity and apart from the

: " pattemn of racketeering activity in which it engages and, as stated above, it is the

- organising principle behind the events (our emphasis).

- 7a. In the United States v Turkette 452 U.S 576 (1981), the Court held that the

. enterprise and the existence of the patter of racketeering are distinct elements

o "of the charge. An enterprise should therefore be established by evidence

* separate from that establishing the existence of a pattern of racketeering activity.

75, In Unifed States v. Bledsoe, 674 F.2d 847, 884 (8% Cir) the Court stressed that

" _.';.:em enterprise cannot simply be the undertaking of the acts of racketsering,
o : .i.}._either can it be the minimat association which surrounds these acts. This does
| not mean that simply the members rmust exist, but rather the enterprise itself
| :_'..'.e'xis__tsand_maintainssiructure. R R

o 'Open-ended continuity, however, does not require that the acts span for a certain

() - period. Rather, the racketesting acts must “nclude a specific threat of repetition

" extending indefinitely into the future for] . .. are part of an ongoing entity’s reqular

imaygfdobvgbusfnes__a . .

. 78, if these factors can be proven to exist then it satisfies the requirement that there
: ._ : inu_st be a relationship between the predicate offences and the enterprise. These
R - .fac_to_rs mentioned would prove the requirements of ‘continuity’ and ‘relationshipy”

| "be_twe_en the predicate offances and the enterprise.

. w|Page
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‘€. THE EVALUATION OF EVIDENCE CONTAINED IN THE DOCKETS

:;'iarinciples of the law discussed above. - B

7

-In evaluating the evidence on which the NDFPPs, Advocates Jiba (Jiba) and

o Abrahams (Abrahams) relied on in finding that there are prima facie proof that

* " the accused were involved in racketeering activities, reference will be made

| ~ during the analysis to the racketeering authorisations in Tables 1 and 2. o

70,

- There are some differences in the two authorisations granted by Jiba on. 17

- August 2012 and Abrahams on 13 February 2016.

~In respect of Felokwakhe Dlamuka, Advocate Jiba granted authorisation in

- _- respact of him for participation in racketeering activities. On 13 February 2018,

a '-___.‘_An_swering Affidavit, Advocate Abrahams said this was an ermor and the :

' ‘Abrahams decided not to grant any authorisation against him in respact of both
" j éecl_iqns 2(1) (e} and (f). He is therefore stilt an applicant in the Naidoo application

- in which the accused is challenging her racketeering authorisations. In his

S _éuthoris_atio_n_ will have to be rectifled. It Is not clear if this was ever done.

o 81.  In respect of Neville Eva who is deceased, whilst Jiba granted authorisation in
S respect of both sections 2(1} (e} and (i), Abrahams only did so in terms of
X sectons 2(1) (0 o o .

- The evaluation of the evidence in the docket will be done in accordarice with the -~ o

B



O

. TABLE 1: Section 2 (1) (1) racksteering authorisation

SEQ 33/2020-286

* { AUTHORISATION IN TERMS DF SECTION 2{4) OF THE PREVENTION OF
-1 ORGANISED CRIME ACT 121 OF 1938
SECTION 2(1) {f} - Managing an Enterprise
-1 17 August 2012 13 February 2016
.| BOOYSEN {ADV. JIBA} BOOYSEN {ADV, ABRAHAMS)
| EVA '. | LOCKEM L
. | OUIVIER | VAN TONDER
| LOCKEM EVA
] VAN TONDER OLIVIER

- TABLE2: Saction2 (1) (a) racketeening authorisation

'{ AUTHORISATION IN TERMS OF SECTION 2(4) OF THE PREVENTION OF
- | ORGANISED CRIME ACT 121 OF 1998
1 SECTION 2{1} () - Participation in the conduct of an Enterprise
| 17 August 2012 13 February 2016
- | ADVOCATE JIBA ADVOCATE ABRAHAMS
{ BOOYSEN (ADV. JiBA) - | BOOYSEN (ADV. ABRAHAMS)
| PADAYACHEE L | PADAYACHEE T
1 STOLTZ .| STOLTZ
| MOSTERT ~ | MOSTERT
. | NEL 1 NEL
| EVA (deceased) | GHANESS
| GHANESS MAKHANYA
MAKHANYA OUVIER
- - | OLIVIER | MKHWANAZ!
| MKHWANAZI | MDLALOSE
- | MDLALOSE NAIDOO
| NAIDOO LEE
LEE - | LOCKEM
LOCKEM - | VAN TONDER
| VAN TONDER . 1 SMITHCS
. ISMITH CY ~ | MCINNES
- | MCINNES ‘| MARTEM }
- . | MARTEM
| FELOKWAKHE DLAMUKA

_.‘:gz._ ~ ‘We also read and analysed the evidence in the twenty-three (23) dockets that

L .the prosecution team, in their PowerPoint Presentation to Abrahams said

- implicated the accused in the racketeering aclivities. It appears based on an
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o analyais of the two indictments that formed part of the documentation Jiba and

- 'A'b_rahams considered, that no further dockets were added or removad. Table 3

. refers ta those dockets. (Our emphasis)

: 33 ‘We will discuss the content of the dockets and in particular some of the
L .' .;;hglienges in the investigations. In the discussion on the Racketeering
-ihve_stigation, reference will be also be mada to the incidents that traversed a

| period of four (4) years from 2008-2011. it should be noted that the bulk of the

o -_-fa&eteering events occummed between 2008-2009 whilst in 2010 there were only
| __tﬁree events and in 2011 two events. Durban North CAS 67/07/2011, CAS

© 89/07/2011 and CAS 71/07/2011 refer to one moving crime scene.

- 26(Page
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. TABLE3: Case dogkets

DOCKETS
2008 2009 2010 2011
" { 1. Berea CAS 10.Durban Central | 17. KwaDukuza | 20.Durban North CAS
. 1288/05/08 CAS 185/02/09 CAS 115/3/10 87/7/11
- | 2. KwaMashu CAS | 11.Tongaat CAS 18. Esikhawini CAS | 21.Durban North CAS
1 118/08/08 356/03/09 3/4/2010 69/7/11
| 3, Escourt CAS 12.KwaMashu CAS | 19. Bhekithemba | 22.Durban North CAS
. | 34/08j08 629/04/09 CA$44/5,’10_ SRS Y/l
| 4. KwaDukuza CAS | 13.Pinetown CAS | 23.Esikhawini CAS
39/9/08 1000/05/09 © o |s0/09/11 -
| 5. Howick CAS 14.Phoenix CAS L
1 106/9/08 377/08/09
1 6. Mandeni CAS 15.Rustenburg CAS
- | 76/9/08 1098/9/09
oo .| 7.Umkomaas CAS | 16.KwaMashu CAS
-~/ - 1235/10/08 698/11/09 -
~.. 18, Melmoth CAS ;
_ 142/11/08
~ | 9.KwaMashu CAS
- | 314/11/08

 RACKETEERING CHARGES =
-+ - Gorven Judgment
~84. In accordance with our mandate regarding the validity of the Abrahams

.' ._"authorisaﬁons we considered, after the Gorven fudgment that said that the

- -;sacuments Jiba relied on did not provide a rational basis for the decisions to

C '- iésue the authorisations to charge Major General Booysen {Booysen) for
R . :."t;o_.nt_ravenﬂons of 5 2(1){e} and {f) respectively, whether the Abrahams

- _é;:monsaﬁans weare bassed on the same documents,_statemen_m or were_ inany

-way supplemented with new evidence.

85. . We have already made the point that thq doc_kets oonsjdared femained = -

 unchanged.

27|Page . i
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. 86. . Woe therefore considered whether in addition to the statements of Colonel
" Rajendran Sanjeevi Alyer (Aive), Aris Danikas (Danikas), and Bhekinkosi

- Mthi__yane {"Dlondlo’) that were submitted in the Booysen Application as_prima

i _. '_ '- moie proof that the Applicant was involved in racketeenngacﬁvttias any further :

o statements or ev;dence were placed before Abrahams _

37 : In thg Gorven Judgement, the document referred to as a statement by Danikas

- : was found to be an undated and unsworn statement and the contents thereof did

o = | not cover the period dealt with in the indiciment except for one event that does
o né_t relate to Booysen. The Court aiso found that Ayer's statements did not

o '_fﬁgpticate Booysen in any of the offences with which he has been charged. It is

o .'_;_therefore important to consider whether subsequently the statement of Danikas

- : 'm}.a; signed and commissioned and/or suppiemante_d and_ if any ;el_‘;an__ce can be .

placed _o_n_th_e statements qujye_:r. o o

) 88, ) !n hne with our mandate to detenmine i, any further statements ahd other
e _ f ewdenc:e was placed before Abrahams that did not serve before Jiba, we thought
_ - .: | # prudent to study the affidavit of Abrahams since the dockets as well as the files
e _&fth_e NDPP, that of the DPP SG JHB and of Advocate Mosﬁng was unable to
= _559 d light on whether there were any formal written requests for further
. | 'inyesﬁgation and obtaining of other witness statements and or documents. We

. 'managed to find two letters drafted by Advocate Mathenjwa requesting that the

. '28|Page
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E mvesttgatmg officer complete further mvestigattun but it IS dated 29 August 2012

- anda Sepiember2012 respechvelw o o

" Advocate Abrahams answering affidavit
'_ : 89.  In respect of the above enquiry, Abrahams alleged that he had indeed called for -

'add_iliona_i_ inform_ati_on_ anc_l_ investigations. & o

90 ~ He said on 27.08.2015 when the prosecution team made a presentation to him,

o __ Ihe was not prepared to sign the POQCA certificates and informed the prosecuting

feam that he wanted additional information and_investigatio Latar tha! day

| ) _ Maema and Miotswa compxted a l:st of 1tems he had requested

X 91 . It is important to determine what the additional information and investigation
. "Ab_ra_hams requested and if indeed, there was compliance with his requests.

S _ﬁaﬂma says in his affidavit that some of the documents on the list were later
o thained and served before the NDPP.? A copy of the affidavit of advocate 5.

- .:M.aema_ is attached as Annexure F* L

92.  Abrahams said that after he “obfained these items, Maema amended his

o B pmsecubon memorandum.™® Both Abrahams and Maema in their affidavits in

~ -+ TwWe found an Internal Memorandum from Maema to Abrahams dated 27.8.2015 as annexure "SM5’ to
. .Maema’s affidavit that lists the additional information and Investigation he required and wh:dm be was going
- 1o advance to the National Commissioner of the police (See Amexure F} : .
. See page 72, paragraph 222 of his affidavit, '
. ®See paragraph 14.3, of his affidavit. o
' ¥seeparagraph 116-117 of his affidavit. .~

.._19|Pagi:_ :
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o ._Eef__epenne to the additiona} information and investigation refers to the October

L "-.'.2(_}15 Memorandum. B

L 83. It was important to study the two Prosecution Memoranda. The differences are

o minute and contain no new evidence.
~ . '84. . Abrahams himself says in his affidavit that the “October Memo?", as included in -

. the FSR, does not differ radically from the August Memd', . : o
85. . He lists five differences between the two memoranda:

_- . 55‘1 .The memorandum now reflected th_a_t_ Cpc_hmna was not _the__p_ilot_ buta

: crew member; ) B o B

.._.._9_5_.?_. A schematic representation of the Durban Organised Crime Unit was
L -lﬁé!uded; N LT e

953 Amore detailed description as to how the unit functioned was included;
B 854 The roles of the managers in the enterprise were highlighted; and

- 955 An analysis or summary of the modus operandi was included.

: 13 The October Prosecution Memorandum is attached as annexure SM3 to the affidavit of Maema (Annexure F). - L

.'.-'_;WIP_a_gc




SEQ 33/2020-292

o 96 - Wa are of the view that these changes to the October Memorandum were merely
. | '_ .j cosmetic changes made to the memorandum based on information and evidence

o -.__..'.”?_’.raady in possession of the prosecution. Witness statements were

3 Z_:__'sgpplemeﬂfed to explain further aspects and this did not amount fo new

._: '-evidsncg_ | L

: 97 _. Abrahams was stil not satisfied after the October 2015 Memorandum was

| : .-Pfes_ented to him and instructed Maema and Advocate Dawood Adam to travel

C: to Greecs to consult with Danikas. When Maema returned, he was verbally
: 'IbIr.ie_f‘_ed and Abrahams said that he was "now salisfied that the Danikas

statement, as now elaborated, provided matenial that would assist in establishing

*the naturs, scope and modus operandi of the alleged enterprise™”2 (Our -

'.'_'_"_er__nphasis).__ |

s, He further states that his “fna/ rsmaining concem-the evidencs of Danikas- had
g - been resolved. | had no reason fo revisit the material that was previously placed

. betoremer .

" 99, We have already concluded that the dockets remained the same and that the
o additional Infarmation and investigation as reflected in the October 2015

'memorandum were merely cosmetic changes. it __appears_from the affidavit that =

" 7 paragraph 132 of his Affidavit o e
.. ®Seeparagraph 136 of his Afdavit .~ - -

- ._31_|Page AT
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o Abrahams placed a lot of reliance on Danikas statement, It is important then to

. determine whether Danikas's statement contained new and additional evidence.

R ;'_'10_0. ~ In respect of whether he had new evidence that was not before Jiba, Abrahams
 says the following at various stages of his affidavit:

| 100.1 “/ did rely upon new evidence.” 4. -~ = o

- "31002 Whiiaitis true that the new authorisations he issued is very similar to the
G - . . Jiba authorisations, his authorisations “were based on a sfgnn?canr_ -

amaunt of ma:enaf mat d:d naf sm befom sza * 15

' i 100.3 “/n fact there was considerable maternial before me when / issued my o

. authorisations that did not serve befors Jiba: ® (Ouremphasis)

11004 “What/ can confirm with absolute confidence is that there served befors

. me evidence that had not served before Jiba> ¥ (Our emphasis)

_'-1 00 5 “By this time there was new matsrial thal had not served before Jiba ﬂra{_ e

swngthaned the case agamsr ibe Appf;can&s " (Our emphas#s)

14 see paragraph 96, paragraph 338
. ¥ See pages 66-67, paragraph 190
16 See page 91, paragraph 313 _
. *See page 21, paragraph 315

32(Page
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. a_fﬂdavit where he describes the basis for his decision fo issue the authorisations

SEQ 33/2020-294

1t is therefore important to look exactly at what Abrahams described in his

o  affidavit as new evidence and this is found at page 52 of Advocate Abrahams

. asfollows:

: .:1_01-_1 The input of Maema in his October Memo;

i -"201 2 The SAPS corresponderice which muuborated from the msidethe baszc S N

1014 Thatin 26 out of 28 cases there were 1o arrest or search wamants;

narratlve in the Ocﬁober Memo

o 1 01 3 The intrinsic unlikelihood of 28 people being kﬁled by a smgle raiatweiy

Small umt. none bemg captured alive

. -5101 5 The ballistic reports which cast doubt on the dalm that the deceased

wera res:stmg azrest,

1018 No officers were harmed ar police vehicles damaged;

1017 The similar fact evidence in the statement of Danikas;

1018 Aiyer’s affidavits;

 BjPage
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"_101.9 Ex-Provincial Deputy commigsioner, Brown_’s _afﬁ_d_avit; _

_"_'_--'-101.10 The statemenis of Bhekinkosi Diondio Mthiyane ('Dlondlo”) and
Simphlwe Cypnan Maﬂwnsn (Mathomsr) Bonganl Mandla Mkhlza o .

( Bongam )

1 02. T‘he factors Abrahams considered in 101.1-6 are not new evidence and are
o merely his assumpt:ons, mferences and conciusmns based on exisnng ewdence o | S

o ::___...mmedmt& o

103, itis therefors important to discuss the statements in 100.7-10 that he considerad
B . : as part of the specirum of statements and factors he considered as the basis for

his decision to authorise the racketeering prosecutions against the accused. -

" Aiyer's further statements
-104. Colonel Alyer made three statements on 3 August 2012, 31 August 2012, and

13 March 2013.

o 105. _._Qr_l 28 August 2012 and 3 September 2012, Adv, Mathenjwa drafied lefters with
o instructions to the investigatmg omcer requasting a supplementary statement o B

.' from Col Alyer

'.'_SQIPa_g:e_. A




; - of the Cato Manor Section and Booysen's Involvementinit. L

107,

. :_ | é_xc_ept to overstate his perceived interference In his work and budget. His

- informing him of the fact that Booysen was on the payroli of Stanger Taxi
'- -asgogiation. but this was never investigated or the comectness of therecf
ascertained. Aiyer subsequent statement smacks of fabrication of a recent :

. 'nature.

108,

~control of the Cato Manor Unit or that his managerial approach he adopted as a
o . means that he was also invoived In ilegal activities. o

108.
o SC in the Booysen internal disciplinary hearing. Advocate Nazeer Cassim SC,

: the_ chairperson of the disciplinary hearing against Booysen described Col Aiyer
- '_ who testified before him as a “dismal withess in material respacts...is obsessed
B -. b}_? the notion of his own importance and his entire testimony was permeated by

. His poltical acceptatilly and selfimportance”

35|Page S

_-.'a_fﬁdavits also contains uncorroborated hearsay. He spesks of reliable sources

“His three affidavits failed to show at all material imes that Booysen was in direct

Alyer's credibility was questioned and he was discredited by Advocate Cassim

SEQ 33/2020-296

The gist of the request for a supplementary statement focused on the operations

None of the staterments implicates Booysen in any of the predicate offences

- result of the volatile working relationship between Alyer and his subordinates

oh
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o -'_1 10, Inourview, a witness should be both credible and rellable. In our view no reliance

. should be placed on the statements of Colonel Alyer.

- Statement of Ex-Provincial Deputy commissioner, Brown

11 1. Brown’s statement deals with the following:

. _'-_-111 1 He gives an organogram of the structure of the KZN Hawks and tha o

changes wtthin the pohoe stmctures before and aftar 2007

~ 111.2 Brown elaborates on the challenges in the relationship between Booysen

L ﬁnd Alyer and said that bacause of tha volatile relationship between Alyer

and the members of the SVC Durban Organ:sed Cnme Umt. Booysen was

B forcad to step in as Alyer’s supenor

o _"f1_1_._3_lt shows that between 2008 - 2010, the period of the indictment, that
| __ "_quys_en reported to Major General Brown, Major General Masemola and

Lt General Ngidi, as the Provincial Commiseioner of the SAPS in K2ZN. It

O

N further shows that the commander of the SVC Durban Organised Crims

_ - (Cato Manor Unit) was Colonel Olivier who reported in turn to Col Aiyer. .

111 4 Brown s statement in fact, shows that it is incorrect to single Booysen out
-as bemg responsible for the Cato Manor Unit when there were two Deputy

Provmclai Commissioners, namely, Masemala and Brown who were also

in pcsmons of authority

36{Page : | . o
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N _ 111.4.1Brown is unable to assist the prosecution in proving that Booysen
B managed a criminal enterprise and or participated in the affairs of the

_ ) Danikas Statement

K .'-‘.I12_. | In an in*temal memorandum addressed o the DPP SG JHB, advocate Chauke,

a the prosecution team alleged that this statement does not relate to a specific

O - -i:h_cic!ent coverad in the indictment but is intended to corroborate the evidence in
. -__:'po:ss_easiun of the state that the applicant was involved in the activities and “thaf

- - : .‘he applicant encotraged angf mth like minded in the Ca!o_ Ma{lar mpqnea! in - B

o .: -'kffffhgofsusmfﬁ’ |

o 113. This statement was already found in the Gonven Jjudgment 1o be unsigned =

: . . : " 'dq_cumeng lacking a_pplicabitity and relevancg. 3 _‘ R

- .} _ 1 14 | On 25 January 2015, Maema says in an email to the attomey of Danikas that
- -_ﬁhq;a was indeed consideration to use Danikas as a witness in the ensuing trial

E and that they have even “drafted the MLA documents asking authonities in
 Grosce 1o assist to have the documents signed i accordance with the

- prescpts”

o .IB?IP'age_ o
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o 115 He however indicated that there are some chaiienges in usmg hlm asa WItness e

and lsted them as follows: L

) __'°- 1151 “7?:emaden!s:??atMrDamkasfefer!ombrsdmﬂsiatemenis stan'ad:n__ : 5-

iy 2001 1'02007 apenadum:hzsnafcamredm rbemdfafmmt

_:-.:1152 Masfafmosalmdenfsarenofrefanedromthe mdfctmem‘anddona{_ -

havea‘ocke!swlucbmfalafoﬁem |

o .'_1' 15.3 The concems and fears that the witness has which prevents him fom

o mng to the country even though they may be real, will make it very

e ddi'iouff or the state o secure his ewa’enw wns:demg rhar evfdence on .

e camnyssmms asea’:are&f

:_115_4 The real pessibility of other offences unrelated o Calo Manor that the

' mﬁ:essmybefnvofvedm makes it a vwnsﬁycansfa‘eraﬁonﬁoexaecr. -

fum fo come to me RSA far rhe purpase af !asﬂtjmg

ST 5.5 The tendency of maerial that should be used in court just being flashed

' m the media is a graat concem. It dmws unnecassafy attenfmn of the

med‘ia o the case.

e 1 15.6 Seclion 204 requires a witness who expects indemnily from prosecution
- to testify openly and answer questions frankly and honestly, even those

o q_ue_sbbns that may expase him or incriminate him, We are not sure that
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‘Ihe wilriess is te!fmg us everymmg, fhe chances of su:pnses in coun‘ ae .. "
:.ve»'}frea:'” o ' B L :

118, Maema aiso indicated that h did not include Danikas n the fistof

i wntnesses _

RS A He ended the email and said they have not been to date “ate fo

R mnwnce our prosecution authonties that Danikas’ &wdence wr!iasa;sr a

o me state case in any way (Qur emphﬁﬂs)

o 18, Danikas's statement in Greek was only signed on 26 October 2016; months afier
o _-me NDPP signed the authorisations on 13 February 2016. The English

: transiahon was made avallabla to the pmsecution on 12 DdDbe 201 B

_ 1 ..1 9. _Aocordmg to Maema, he is still in possession of the original statements and none
o ‘ware filed in the docket. None of the statements was made available to the

| defenca. He also stated in an email dated 24 Aprii 2019, that the signature of

; ‘.‘[_Janikas on the Greek version of his statement was just superimposed on the

: _Engi:sh version. Danikas has never signed the Englfsh translataon as he pomted o

. out a number of mistakes.

_ _ '12_0. The decision of the prosecution to call Danikas simply fo testify about a similar
- modus operandi based on similar fact evidence is at most puzzling. Abrahams in

' 'his Answering Affidavi at paragraph 267.2 says that the practices described by




B . E 120.1 This witness relates an incident in 2001 when the police killed a suspect and that

C1200

L this “eyewstness, who was an accepted part of Cato Manor SVC prior fo the

SEQ 33/2020-301

. “Indictment period, bears a distinct similarity to what is described in the

| __ihdicﬁnent.“\and that similar fact evidence is admissible under POCA. o

B . he personally believed the person was not armed. Booysen came afterwards and

- .also congralulated the members.

} _ enterprise and charge Booysen and the police officers as it appears

' I'_t would not have been necessary to make uss of similar fact
-"e_vid_anoe because if there was an incident of this nature, the easiest

" “would have been to expand the life and confinuity of the criminal

- | -'to be the same persons who are now being charged for parli_cipa_tiqn .

ina ;ack__eteering entet_‘prise. - |

C0a2

L cha rges.

_-f: @]_[Page o

scenes. Danikas would have been able {o tesiify not only about a

. murder but also about incidents when Booysen tampered with crime

Similarly, Danikas afleged that Booysen tampered with crime

~ scenes that would have provided comoboration and additional -




121,
- to testify since Masma in his email already provides reasons why he cannot call

C '__himto_te_slify_- E

2000~2008 tu Genarai Mabula. The following quesuons arise:

SEQ 33/2020-302

it appears that the prosecution never intended to bring Danikas to South Africa

It Degs the question, did the investigators manage to trace these dockets
rhentioned in paragraphs 120.1.1 and 120.1.2. Does it exist or are the allegations

: 'fazse? Danikas said that he submitted details of all his records of case files from

Sy 22.1 Where are the records and if the records pertain to the issuss Danikas

- 122, 2 Why was the defence not placad in pusssssaon of the records if it forms_ .

part of the ewdence?

' _' 122.3 Did Danikas make any qther statements befqre ha leﬂ South Africa? o
1224 Why Is the signed English transtation still outstanding after aimost three
o (3) years? Who made the decision to superimpose the signature of

R . Danilkas on the English transiation that Danikas says has mistakes? =

122 5 Why‘ did the prosecution not hand over the stgned Greek statamant and

Eng!rsh translation to the defence yet? =

 willtestify about, why did itnot form part of the dockst as cormoboration?




B .'-'1_2_3. In an Internal Memorandum from the prosecution team to the DPP SG JHB,

@fPage
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'édvucate Chauke, dated 1 April 2014, # is noted that the team said they had a

- mesting with the DPP, advocate Noko and that they wanted to finalise the MLA

o application to seek the signing of the draft statement of Danikas and to secure

the pictures he refers to in his draf statement. The DPP indicated that she

- '-"r_equired a fuil briefing in the matter to apply her mind property, particularly in the

o '!ighl of the court chalienges. Since a full briefing was planned for the NDPP on 7

L _fthe bneﬁng it she was available.

123, 1 if the first meeting with the prosecution was on 8 March 2012 why did it
. take so long to deal with this application especially since Major General

: _'Mabuia who was appointed by General Dramat in January 2012 to

xnvesngate this case had in his possession records obtamed from ._

Damkas

- 1232 In a letter it appears signed by Maema on behalf of advocate Chauke
o __ dé_te_d 8 May 2013, he states that a “statement of Aris Danikas has been

- | 'bbta;hed but must still be routed through the chanefles ('sic’) provided for

| 'fn the Intemational Co-operation in Criminal Matters Adt, 75 of 1996, A

| 'copy of the !etter is attached as Annexure G

. -.Apnl 2014, it was recommended that it wou{d be prudent that the DPP a!so attend -

o
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L 1233 Itis unclear where the MLA file is.
- 124, There are various challenges with the Danikas testimony.

R 1244 _'I'i_w__qredibility challenges as pointed out__by_ Ady. M_aama_in_t_ha email to :.' L

._ : 1242 Hea is a withess that will be called in termg of section 204 of the Criminal

© Procedure Act. If he is called, the defence will be allowed to cross ~
- : | fex#mine him about the incidents and corroboration for it. It does not appear

S .__-that it was investigated otherwise _itmutd_ ha\;a for_med_ part of the docket o S

" andindictment.

- '-.'3'-""_-‘24-3 It also appears that certain Information has besn withheld from the S

t : - 1 24.4 The NDPP was not in possession of a statement from Danikas when he
made his decision to grant the authorisations, but he was briefed by
- .. .__M_aama and Advocate Dawood Adam. The Greek Statement was signed

' on24October2016.




O

| 1252 lt was not part of the docket.

. 44|Page
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- 125. .We therefore conciude that the situation at the time of the second authorisatipn _

B _"Irer__naingd the same as when Jiba granted the first authorisation.

| _'125,1 [Danikas's staternent was not a sworn statement. '

R _12_5._3 The contents of the statement do not cover the period dealt with in the

| "'-i'ndictment except for cns incident in which he arrived on the scene afler

the event (Berea CAS 288/5/08) in whlch Booysen Is In any event not .

impllcated (Bema CAS 2883‘5!08)

' 125.4 Danikas does not impficate Booysen and the other accused as far as the

zr_acl_;e_teeﬁng offences specifically are concerned and will not assist the

- prosecution o prove the racketeering charges. e

" - ~125.5 Abrahams places a lot of reliance on Danikas statement and said that
once he receivad the verbal briefing from Maema that he was now
o satisfied that the Danikas statement, as now elaborated, provided material

“that would assist in establishing the nature, scope and modus operandi of

- the alleged enterprise and he had no reason to revisit the material that

L | - was previously placed before him,




s 1 26. - The prosecution declared that Col Aiyer’s statements “were not intended fo

o '_"-;h__apticate Booysen in any particular predicate offence.” His evidence was

1 27. The prosecution will therefore rely primarily on three (3) witness statements to

- 128. We are of the opinion that the prosecution will not be successful in having the

SEQ 33/2020-306

o __:"12_5.6 Rtis our view that his reliance on this unsigned statement was misplaced.

o Staterments of Bhekinkasi Diondio Mthiyane (‘Diondio’) and Simphiwe

- i‘_nte_nded to demonstrate Booysen’s direct involvement by managing Cato
| - Manor SVC, both at local and provincial levels. Alyer was alleged that Booysen
- ‘managed’ the SVC section by engaging and instructing members dire_ctl’y,_ .

o . compromising the chain of command.

c prove that the SVC section of the Durban Organised Crime “was operating asa

L | _ fu? squad for eliminating the rivals of the Stanger Taxi Assocmbm Mm’e

o apembng under the veil of South Afncan Semces

G twn (2) statements admitted in terms of the exception to the Hearsay
o -Amendmant Act and that the statement of the one (1) witness, Bongani Mandia
"Z ‘Mkhize is insufficient to prove that Booysen and Mostert were involved in a hire .

e ._ 'to_ il scheme. Mkhize can only identify Mostert who apparently received - -

b
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*.money from Bongiswe. He alleged that he could ses the money since it was in
- a clear plastic and he assumes it was handed to Mostert as he remained in the
: -:._\__fe_hicie whilst Bongiswe went to Mostart's vehicle. There was never an ID

s : Para_d_e held to id__anti___fy Moste:‘t an__d the other whlte male that was with him. .

o _‘l 29 . Two of the witnesses, Bhekinkosi Dlondlo Mthiyane ('Diondio’) and Simphiwe _-

.. Cyprian Mathonsi (Mathonisi) are deceased. The testimony of the two

- ‘_deoeasad witnesses amounts to double hearsay {our emphasis). it is trite law

O

| _' t_hat first-hand hearsay is preferable to multiple hearsay, because of the risk of
o ..r'napllfﬂcmm and the errors that may be introduced by repetition. Hearsay oftan

| c_i_énjes the risk of errcrs appearing as the statement is repeated by different
o péople- The person who reports the words of anather may have misheard them
o or misinterpreted them. The more remote the source, the greater the likelihood

- of errors In transmission.

O - ._130. Furthermore, with the presumption of innocence principle strictly applied in
- criminal law cases, courts have been hesitant in relying on hea__trs_ay evidence to B

~ convict an accused, more so in multiple hearsay.

'1_3_1 . Bongani and Mathonsi were bodyguards who accompanied Sanele Zondi and
' Bongiswe Zondi ("Mhiongo’) when they had meetings with Booysen and
B _ 'Mos_tert to discuss the murder of Superintendent Chonco and the killings of the _

. hitmen who murdered Chonco. Sanele Zondl and Bongiswe Zondi were

46|Page .
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o _-.;esponsibie for making the payments from the Stanger Taxi Associationto - :
e E Qoo_ysan and Mostert. Sandile and Bongiswe acted on behalif of the |
- '_ ;h_a_nagement of the taxi association. Both Sanele Zondl and Bongiswe Zondi
o . -_._(‘f\ﬁhlongo’) through their lawyers disputed the averments of the witnesses,
g ":'I_‘hey were not charged and it is unclear f they were ever approached to testy |

132. On the other hand, Dlondlo, who was part of the executive of the Stanger Taxi
C o - Association, had meetings about the killings, arrange paymentand received

e reporl backs from Sandile and Bongiswe.

. 133  Besides the fact that his evidence is double hearsay he is also a witness in
: o feﬁns of Section 204 of the Criminal Procedure Act 51 of 1977. It is not evident

_. fn;:m_ the statement if he was ever wamned in terms of the provisions of the Act.,

. | It is trite law that the evidence of an accomplics has to be trea__ted_wit_h caution -

©  (see Hiapezuia and others 1965 (4) SA 439 (A).

. 134, We are of the opinion that it will amount to an unfair trial sincs this witness's
* dauble hearsay evidence is also that of an accomplice witness that is highly
o prejudicial to the accused who would not be able to test his credibility through

_ cross-examination. ¢ -

4?_IPa_g¢_ L
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B 135. The court in Hewan v Kourie NO and another also examined the provisions of
. '_-Se_ction 3(1)(c)(i) and nature of criminal and civil proceedings, and Dy Plessis J

o statad that: ‘in order to prove a central issue in a criminal case, #he Court would

o i rum probably require a high degree of reliability or a substantial pmbaﬂm o

L va!ue befom exercfsmg its discrefran in famur of .admdrmg ewdence o

. _ 136 __ The _prabativs value of the evidence is highly relevant in this matter. There were

o _' : hﬁ_attempts made to obtain carroboration for the witnesses and the prosecution
\or - - - | .'t_.h.ere_fore seek to adduce evidence of a very [ow probative \falue. We are of the
. opinion that it would result in undue waste of time in the attempt to have it .

- g admiited because of the low probative value of the evidence.

_' 137, in this matter, refiability of the evidencs is aiso a major issus, it is important to
o :dejt_annine when the witnesses made their statements fo the police. Bongani
o j.' ~ Mkhize made his statement on 1 July 2012, Dlondlo on 31 July 2012 and

" Mathons! on 15 March 2013. All of the witnesses made statements about

O

E -._incidents that occurred in 2007-2008. These statements wera made years after
a :_'the incidents in question and not when the events were fresh in their memories.
' There is value in the argument that many facts could be lost in the reporting of -

these statements years after the incidents. -

" o 138. Based on the aforesaid, we concluded that an applicat:on to have thts hearsay

o 'ewdence admltted w:l! be unsuccessful _

78




C 139

R - misplaced and that no new evidence was placed before Abrahams. L 2

' Who were charged?

140,

- __ :'ihai were not involved in the individual incidents or at most had minimai
.' ih_vo_ivement in the commission of the offencss. The discussion below will ook at
[N ﬁho_ were charged for the racketeering offences, who were not charged with
mggetaaﬁng offences and the rationale behind if, whether persons were
B | ihcqrre_ctly cparged and what were the charges prefe_n‘;qd_agai_pst parsons or lefl _

~ out based on the stétements in the dockets. .

B Charges against Booysen and the managers of tha enterprise
o 141,
| _ _._'and_ October 2015 indictments, i.e. for the murders of Magojela Timscn
:Ndlmande and Sibusiso Thokozani Tambe, for the possession of a firearm to

- :: '. _. wit an AK47 assauit rifle with serial number 1875-849754, for possession of

: - ammunition and defaating the ands of justice in that in Counis 8-2 he created an

" impression that the deceased were amed and/or would have used the firearm

o io shoot at them and/or endanger their lives (Howick CAS 106/09/2008).

| 49|Pa_ge_ .

persons and not have charged others. The prosecution aiso charged persons

SEQ 33/2020-310

An analysis of the statements that Abrahams relied on shows that it is totally -

Gn_ their own narrative, the prosecution team should bave charged certain

Booysen was charged only in respect of Counts 8-12 in both the August 2012




O

142
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In _Watts vs State, 558 So. 2d 142, 144 (Fla. Dist. CL App. 1990) the defendant

__ wﬁ_s_ involved in racketeering, kidnapping, and a burglary scheme. When

i E is of a career criminal. A series of acts, from several transactlons wali and should S

o ;_ i'aviewing the RICO conviction the court reversed it because all the predicate

._écts arose out of same incident or evenl. The proper target of RICO prosecution

L saasfy the raqmrements

Booysen admits in his applications that he was on another crime scene, which is

further corroborated by an entry in the Occurrence Reglster (No 185/2011, dated
L 4 July 2011 by Caplain Msomi). In fact, both Captain Olivier and General
- Booysen who it is alleged managed the activities of the SVC section of the

| ‘Durban Organised Crime were present afterwards at the crime scenes in Durban -

 North CAS 67,0722011, CAS 697712011 and CAS 74/0712011.

tﬁe abovementioned dockets; both Oliviar and Booysen were however not

Interastingly encugh, in respect of Counts 80-93, that deal with the incidents in

- Jggmg__ ©ur emphasna)

145,
- time betwsen the offences. The State has to prove two underiyiﬂg Pfedlcate. o

o offencas fora suocessful rac:keteering prosecutian -

50|Page

Counts 8-12 are but one event or incident and there is ne meaningful lapse of

96
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148. if both Olivier and Booysen were charged in respect of Counts 80-83 the State
_ would have overcome one of the issues raised by Booysen namely that he is

* " only charged with one predicate offence, -

\' "-_-1__4?._ In both matters, there is however insufficient evidence ta sustain a conviction on
o these potential two predicate offences. In both instances, the high-water mark is
'-f_h_& arrival of Booysen on the crime scene after the incidents. Booysen was -

. therefore incorrectly charged in both sections 2(1) () and (e) of POCA.

o 148 _ In respect of the requirement of continuity and relatedness to show the pattem

' of racketeering activity, the prosecution alleged that all of the accused conducted

- -uniawlul activities on a continuous basis through the enterprise.

o --'._1_49_. ‘A general statement is made that Booysen, Olivier, Eva, Lockem and van

o Tonder, managed the activities of the SVC section of the Durban Organised

O

R ~ Crime without giving specific detail as to how and when and proof thereof. There
- is also no distinct role attributed to each accused and fo their responsibilites as

o to how they managed the affairs of the enterprise. . - B

 150. In this matter, it is alleged that the managers were both involved in the
."o_ommissicn of offences and that they also participated or invoived themsejves in

e the enterprise as they had knowledge of the pattem of racketeering activity. -

| $1|?age | e
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Therefore if the managers managed the operations or activities of the enterprise

- and knew or ought reasonably have known of the activities conducted through

R -ihe enterprise as well as participating thersin themselves, the prosecution shouid

have charged the managers in respect of ail the kilings on the basis of

_; ' i_sonspiracy, the predicate offences committed by one member of the enterprise

. enterprise. -

- 182,

. Prevention of Organised Crime Act 121 of 1998 does not define who is a

... 'manager. . -

| _'cdnspiracy and/ or accessory after the fact. When the enterprise engages in a

In furtherance of the conspiracy may be attributed to another member of the

An enterprise is characlerised by its members having a comman or shared
. 'purp_osa, where there Is some sort of hierarchical, decision-making structure and

L ‘where the enterprise is ongoing, with some continuity of parsennel. ' The

_ . 15_2.1 In respect of who the managers of the enterprise were the prosecution

~charged the accused according to the Organisational Structure of the

' South African Police and positions they held within their own units and/or

. sections. Booysen was charged as a manager since he was the Provinclal

B . :Commande;: Organised Crime, KZN, and later on the Provincial Head:

52{Page

o DPCI, KZN, from 2010 onwards. Olivier was the section commander of

-:'_the ‘section whilst Lockem and Van Tonder were group commanders -
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| withln this section. Whiist all the others under their command were

charged in ten‘ns of sectlon 2(1) (e).

__1 52.2 The rationale for the above is not clear, since the requirement for a

hlerarchical management struclure withzn an enierpnse was mtended o -

ba more functmnal ﬁ?an formal o

) . 152.3_ An i_ndividuai need not be part of an enterprise’s upper management or

o

B B hold a formal position within the organization in order to be guilty. The test
only required that the individual, whatever his title or status, exert some

degree of controi over the aperatmn of the enterpﬂse

152 4 In two of the three witness statements the prosecutron relies on to show

the complicity of Booysen in the taxi killings, the witnesses described how

o - aqcused 4, Paul Jonathan Mostert, whom they referred to as a Senior

C S : leﬁcer met the Stanger Taxi Association members with Booysen fo

o discuss. mattars relating to the murders and handing over of money. - *

" _-%_'152_.5__11_1 the Internal Memorandum to the NDPP, Advocate Shaun Abrahams,
éated 18 August 2015 it was stated that the docket contained a statement

of Slmphrwe Cyran Mathonsi ‘wherein he explains the collusion of
Stanger Taxi Association with Messrs Booysen and Mostert fo pmtect

:‘hezr assoctation and pa menr made fo these m po,‘fae oﬂiotalsf

" ."-53[Pa_ge
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152 6 Based on this evidence, Mostert should have been charged as a manager -

in terms of section 2 (1) (f) Mostert was moonectly charged

- ._ ;1__52.7 Accept for their positions they held as commanders within the police, there
. is no evidence to prove that Lockem, Olivier and Van Tonder managed
~ the affairs of the criminal enterprise and they wars therefore incorrectly

- éharg_ed.

'_'-'_.153._ __ln_th_e both August 2012 and October 2015 Prosecution memoranda’®, at
o _' : béragraphs 255 and 32 respectively, it is stated that Accused
: '__312,1__7,18,19,20.21 22,23,24,28 28 and 30 in the proposed indictment are not

* charged with racketeering activities. It is pertinently stated that they did not

o ) commrt more than one offence in the predicate offences. Accused no 19 in both

~ indictments is Felokwakhe Thomas Dismuka.

O

1531 Damuka s charged with in respect of two events; to wit in counts 20-24
| _".,and 38-52, he was charged with racketeering in both indictments, and on
'__'17 08.2012, racketeering authorization was granted agamst him for

B _partic&patlon in the criminal enterprise

1Bgep annexure SM3 of Maema’s affidavit. -

 54|Page
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| 1532 In the October 2015 Prosecution Memorandum, Diamuka is incorrectly

referrad to as accused 17. At all times in both indictments, accused 17 is

| -Musawenkosi Emest Nkabane. In the Ociober 2015 Prosecution

o ::__'Mo;al_r_mrandum, the prosecution also identified Dlamuka, as part of the
o -_ c'ﬁminai enterprise and charged him in the indictment drafted by_ Ad_chate

‘Noko In terms of section 2(1) () of POCA. -

'153.3 Although the NDPP, Advocate Shaun Abrahams, did not grant the
c o racketeering authorisation in terms of section 2(1) (e) in respect of
. Dlamuka on 16.2.2016, advocate Jiba granted it on 17.08.2012. Diamuka

is therefore Applicant 17 in the application agalnst ._ii_ha and the NPA. o |

e _-__153.4 The October 2015 indictment has not been amended to reflect the decision
e of advocats Abrahams not to grant the racketeering authorisation in |

. respect of Dtamuka

" 153 5 There is no evidence in the docket that proves that Dlamuka who was part
- of the National Intervention Unit (NIU) participated in the affairs of the SVC B o

R -D_ur_b_an Organised Crime criminal enterprise.

153 6 We therefore cr:-nciude that ali the accused in Table 1 was incorrectly_ L

charged
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" Nof charging persons mentioned in dockets and charging of persons not invoived -

" in incidents or minimal involvement in incidents

o 154. It became evident during the study of the twenty-three dockets that some

 persons charged were not mentioned i statements in the dockets setting out the

" *invoivement of the accused; others would be mentioned at least once as baing

o :ihvolve_d and now are part of a racketeering indictment of 116 counts; yet others

'wer_q on the crime scene but were not charged and in many instances those

B _:'pé_rsons had fulfilled a specific role ‘such as securing the crime scene but had not

. :_he_en involved in the actual shooting incidents.An exampie is Neville Eva who
- _hé_m been charged with both sections 2(1)(f) and (e) of POCA. The analysis below

set out some of these examples.

o 154.1 in Kwadukuza CAS 39/9/2008, the duty officer on the scene, A5, said that

Eugene van Tonder was alge on the crime scene whilst Eva (deceased)

o '__attended ta the crime scene after the shooting. Van Tonder was not charged

. -whlls: Eva was charged on all the counts which included murder, the assault

on the deceased's girifriend Inside the house, and the possession of a - -

B firearm and ammunition. (Our emphasis)

154 2 Sirmlarly, in Pinetown CAS 1000/05/2008 (counts 25-29), according o the

statements of Adrtaan Sioﬂz {AG) and Eugene van Tonder (A?) E\ra took_ o

56{Page .
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over the crime scene after tha shootmg Yet Eva was not cha[g (Our_ o

- emphasis)

. 154.3 In Rustenburg CAS 1098/09/2009 only Padayachee, Mostert and Eva wers

B charged Mkhanya (accused 8); Mkwanazi (accused 10) and Ghaness

o (act_:used 7} wers allegedly also involved but were not charged. Eva_

" attended ta the crime scene after the shooting. (Our emphasis)

154 4 ln Melmoth CAS 142/11/2008, four (4) police officers made statements in
whach they admitted to shooting the deceased. They were Nel; Mcinnis of

Durban Organised Crime; and Ngodwana, and Nzama of the National

- _intementxon Unit (NIU) T'hey aisa made admtssmns to the ﬂfst ofﬁcer on .

L .'the scene.

15441 . The latter two members of NiU who admitted they shot at the
S _"de,ceased were not charged whist their commander,

o Inspector Dlamuka, who is not linked to the offences by any

E : w:tness was charged salely on the basis of his duty officer .

5 '_'-repoﬂs A44and A46

15442 I an intemal Memorandum from the prosacution team o the

 DPP, advocats Chauke, dated 20 August 2012, it is stated

. that we must stil decide on the addtion of both Ngodwana

- S?l Page



5 f‘o consider becoming state witnesses. The team's prevalent

B _. both Ngodwana and Nzama who admitted that they fired were . -

" never charged.

6

.. operation.

15444,

154486

o ‘Panday are linked to the offencas. L

155, Bongani Zondi was charged on counts 13-19 in Mandeni CAS 76/09/2008. He

R ~was only charged in respect of one incident and not charged in terms of section

and Mthethwa 1o the indictment. The report sa far is that they

: both made statements fo their lawyer and they are unwilling

: view is thaf the members must be added lo the charge sheet.”

: y f@espita this knowledge of their unwillingness to cooperate

15443

photographs butt_hey were not charged, ':_: ': '_

15445

SEQ 33/2020-319

~There were eleven members of NIU invelved in this operation

" and in totality plus minus thirty members formed part of this
Olivier identified Eva, A Pillay and Mkhwanaz__i on th_e_ o
Of the two officers who wers in charge of the operation, Olivier .

-_ _én_d Captain Smith, only Smith was charged. .: R

it i8 not clear from the docket how Padayachee, Lee and

*- ®5eethe DPP SG HBoffice file =

- :sa.lp.ag.e | :

9k
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'ﬁ_'_a's_ video surveiliance that place him at the crime scene. S

- 188.

The prosecution relies on the statements of the accused to place him at the crime

{scene.Aooording to their statements, Capt Eva, Lockem, Mdlalose, Makhanya,

B _'2(1) (e) and (f). There are no independent witnesses and or other evidence such =

o Zondi and Mkhwanazi took guard ouiside while Mostert, Stolz and Naidoo -

B . entered the house. He had no role in what transpired inside the house.

In_ counts 58-61 that relates to the killing of the deceased, Lindokuhie Philip

- Nzuza, Mostert, Lockem and Naidoa are charged but not for the consequential

- charges such as the possession of the firearm, ammunition and defeating the

- ends of justice. The axception is Moster. Different accused are charged such as

~ Nel, Padayachee and Eva who are not linked in the docket fo any of the offences. . - - '

158,

Asogram Pillay cited in both indictments as accused no 29 is not charged with L

. 158,

| f_ac.* of charges

In the August 2015 Prosecution Memorandum, it was also alleged that Mostert

o _--'.a_nd__ Booysen “were planning to kil Superintsndent Zethembe Chonco” The

prosecution places heavy reliance on the statsment of Mathonsi, who Is

- :deoa_:ased and who made a statement based primarily on hearsay as evidence

_th_at will prove the complicity of Booysen in the murders. Yet they have__ not

C properly charged in terms of that statement.

SB_[Page

4



SEQ 33/2020-321

B _‘l §9.1 The prosecution chose not to chargs Mostert and Booysen with conspiracy

. to commit murder in respect of Superintendent Chonco.

: 169.2 They were alsc not charged with corruption in terms of the Preventionand

C 'Com_bati_ng of Corrupt Activities Act 12 0f 2004.

159.3 The prosecution did not charge the Stanger associalion as being part of

o : - "tha_enterprise in that the association and its members colluded with the

s members of the Durban Organised Crime in particular Booysen and

" Mostert o protect their association.

B | 159_.4 Neither have Sandile Zondi and Bongiswe Zondi, who nagotiated on behaif

of the association with Mostert and Baoysan and made payments on behalf -

oithe assomation been charged o

O

. 160. In three matters, the police alleged they also found explosives in addition to the
_"Iunlicansed firearms the deceased used to shoot at them fo wit Khamashu CAS

 629/04/2008, Khamashu CAS 118/07/2008 and Khamashu CAS 314/11/2008.

1601 None of the charges against the accused for illagal possession of
" " unlicensed firearm and defeating the ends of justice for planting the

o firearms next to the deceased'’s bodies mentions the explosives..
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= :-_.__16_0._2 There are also no separate chargas_against_ the police i_n tenn_s_ of the

o 160.3 it appears that the Asset Forfeiture Unit in KZN has done an asset

Explosives Act 15 0f 2003.

.-_:'_ar_lalysis to determine if there wers any proceeds of crime that the

- acoused laundered and for the prosecution to consider whether they
| cnuid add a money laundering charge In the indiciment. it is not clear
| '- f;ﬁm the office files and dockets if this analysis was concluded and thg

- outcome thereof. No money laundering charges were added.

. Charging persons on a single event in a rackeleering case

:_. 161 - Since this case was a racketeering investigation with a focus on tﬁe management

. and participation of the members of the SVC Durban Organised Crime in the

R _"cri_:.pina! enterprise, we looked at the role of the persons charged on the basis of

O - ) é.sing!a avant and whether if could be argued that their inciusion in the cass

amounts to misjoinder. Table 4 IIStS the persons charged the charges and the L

-.events!' nadents

TABLE 4. Accused not charged with rackelteering

SEQ 33/2020-322

[ACCUSED NOT CHARGED IN TERMS OF SECTION 2(1}(e) and (f} of POCA

[ AccusED

DETAILS

COUNTS

DOCKET

INCIDENTS

112

BONGAN! ZONDI

13-19

MANDINI CAS 76/03/2008

1

17

MUSAWENKOSH

19

UMKHOMAAS 235/10/2008

1

| NKABANE
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118

NICQ CROUSE

19

UMKHOMAAS 235/10/2008

BET!

FELOKWAKHE
DLAMUKA

| 20-24, 39-

52

DURBAN CENTRAL CAS
185/2/2009; MELMOTH CAS
142/11/2008

T

SANDILE STANLEY
MFENE

20-24

DURBAN CENTRAL CAS
185/2/2009

21

1 SIBONGILE

SIKHUMULUME

20-24

DURBAN CENTRAL CAS
185/2/2009

REY

VINCENT AUERBACH
(deceased)

KWADUKUZA 39/9/2008

i3

PETER WILLAM
GEORGE

66-69

ESIKHAWINI CAS 3/4/2010

ET

WILBARD M
THABEYHE

66-69

ESIKHAWINI CAS 3/4/2010

29

ASOGRAM PILLAY

o

0

MO

30

| MUKESH PANDAY

39-52,
102-103

DURBAN CENTRAL CAS
185/2/2008; ESCOURT CAS

.'-1._6_2.. Of the eleven accused who were not charged in temms of sections 2(1) (e) and
- _',.(t) of POCA, eight are charged with only one eventiincident and Asogram Pillay

) was not charge with any offence in the two indictments. After a diligent search of

o :_the evidence, we did not find any evidence linking Asogram Pillay to any incident

. ;' let alone any offence. It is a mystery to us why he is an accused before court. -

183,

34/08/2008

wera charged in respect of two incidentsievents

. 164

- '__'-'charged with only one count of murder.

C 62jPage

Accused 19, Felokwakhe Thomas Dlamuka and Accused 3{} Mukash Panday, L

Accused 17, Musawenkosi Emest Nkabane and Accused 18, Nxco Crouse were - -
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in POCA indictments, the Accused cannot successiully, claim that there.is a

misjoinder of offences or defendants if they are alleged to have participated in

B ~ the same underlying pattemn of racketeering. In those instances, the accused

- would fail to demonstrate any prejudice thatwould outweigh the benefit afforded o

1o efficient judicial administration by a single trial. . AU

" 166.

in the USA, courts have held that the fact that all the defendants are not charged

. with the RICO count s immaterial. In order to do so the Government would have

o to prove that each either committed two predicate offenses (§ 1962(c)) or

: : .' conspired 1o do so (81962{(d)). As long as the Indictment alleges that ail the

o to the enterprise, joinder is proper. o .

167

The prosecution does not at any stage explain how the accused that were not

L '_ dharged with racketeering knowingly performed activities helpful to the operation

C of the criminal enterprise. There is in any event no evidence in the dockets to

o . "subs_tantiate an averment that the accused performed activities helpful to the

operation of the enterprise as it can be argued that they acted within the course

o and scope of their work. Furthermore , there is no evidence that they acted with A

- _é common purpose in furtherance of the objectives of the enterprise.

E - 167.1 Dlamuka, Mfene and Sikhumulume are members of the National

R -'.I_n_ter_vention Unit {NiU} which is mandated to assist the polica with

© . 63|Page |

o t;efendants were in some way involved in a common scheme or plan with respect - ;

. - operations, There is no evidence that show that they in any manner o

o ‘
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o g c_;qn_spi:ed with the members of the Durban Organised Crime to commit

- - '._bnffences.

- .' -1'6;?'_._2 Sin___'ailarly. both Crouse and Nkabane who are charged with a single count

E . o i;f ﬁtur_der are from the Port Shepstone Organised Crime and there is no
%evidence that show that they in any manner conspired with the members
- _ of tha Durban Organised Crime to commit offences. In fact, none of the

R n_&ambers of the Durban Organised Crime was part of this operation.

168 _Anqther aspect to take into consideration is the potential prejudice to the accused
. _ _th are charged as above. The remainder of the accused have been charged

| mth muitiple counts of murder and other charges. in United States v. Winter,

:3 - 663 F.2d 1120 (1st Cir. 1981), the First Circuit reversed the convictions of two

- _' défandants on a RICO conspiracy count and then found that it must also reverse

._ ﬁ___ia defeﬁdants’ convictions on two independent substantive counts. The court

- __.'_uféasoned that i was foo prejudicial to the defendants, whose invoivement in the

- _enterprise was limited, to be tried on the two substantive counts when there was

o extensive, unrelaied evidence introduced at _the trial inv_ot_v_ing__a massive race-

'3_ﬁxing RICO conspiracy. =

| '_ 1_69._ - We th_erefore conclude that it wouid not be in the interest of justice to refain the

remainder of the accused charged with single events in a big racketeering

. prosecution of this nature. .
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o "Cba:y:hg of deceased persons

7.

Abrahams charged Naville Eva with management of the enterprise in terms of

. -__-:secﬂon 2(1) {f) of FOCA (see Table 1). Vincent Auerbach was charged with a

smgle event {see Table 4). Both are deceased. We are of the opmu)n that exjst o

- no good reason for charging the deceased parsons

171,

Warrant Officer RC Maharaj was killed in Septernber 2011, Captain Neville Eva_ B

Cin November 2012 and Captain Vincant Auerbach in .zanuary 2013,

72,

173,

Mabharaj was never charged and is not mentioned in any of the documents. .

Although Eva died months after the first racketeering authorisation, he remained

o '_ dhar_ged with forty-four counts that Includes the racketeering charge in terms of

o section 2(1) (D) of POCA. Therefore, it is not only that Eva's name appears on - R

. 1174.___ :

 the racketeering authorisation but he'ls also charged.

Auerbach who died in 2013 also remained charged in terms of one incident

o (counts 3-7).

. .1.75.' -

Though it is possible that there could exist a compelling reason for naming an

h unindicted person in an indictment, it should be used sparingly since i can cause

B . repu_taﬁonai injury. More importantly in terms of the accused’s due process rights

at trial this process will not provide that person with a fomn_'i in which to vindicate ;

55[1’_&3_6_ : :
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his rights. if thera exist compelling reasons for doing so, evidence can be led gt
B -.tﬁal of a person’s participation by designabng him anonymcusly as an ather o

. -_person oras "Person A" orw:th numbars

 17s. __Simiiarly although it can be argued that deceased persons do not have
'_ consﬁtutmnal rights, they leave behind families; possess a legacy andamarnory L

K | that might deserve protectlon from being lmked to cnminal actlvrty

177. A decision at the trial that the accused were not guilty of the crimes will not

- vindicate the deceased since the court will not make a finding in respect of them.

178, If the prosecution made the choice not to charge or mention Maharaj who
= __"_'pafﬁcipated in operations in Kwadukuza CAS 115/3/10, Durban Central
| .1. 185!2!09 Berea CAS 288/5/08 and Melmoth CAS 142/11/08, there exist no
ratmnafe from the rasponses to the appllcatlons or the dockets for charglng Eva_

" and Auarbach who are decaased

a fhepu:paseaf the criminal enterprise
- 179 The prosecution in their memoranda, indictments and summary of substantial
R facts allsged that the criminal enterprise operated primarily for monetary gain
- : "a.r_r__d participafed in pattern of _rackel_tee__ring acfivities of corruption, violence and

. murder.

3 .-:'66|Pa_ge__ o




180
= _- '_;rawa_rds awarded to police members including the accused which ranged from a

. mereR10 000.00 to R9S 000.00. A copy of this list is attached as Annexure “H" -

I ' 2{1)“), contravention of section 2{1){e) of Act No. 121 of 1888, counts 8 — 12

" (predicate offences) relating to two counts of murder, unlawful possession of

. offsum of R10 000.00.

82

- : ‘himsalf in_ki_t!ings_ so that he can be rewardgd for a mere sum of R10000, :
o183,
.' '_ ‘certificates over which nominated persons and their nominees have no control

_._'oirer_ their decision, makes it sound even more ludicraus. o
L "'_134_
o - for participation in the affairs of the crimmai enterprtse reoeivsd a substanual_ _

o "_'amount more than Baoysen

188,

186, S

.'67§Page_ )
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As _pfoof thiereof, the prosecution {eam obtained a comprehensive list of the

Booysen who is charged with seven counts, namely, contravention of section

':_ﬂream and ammunition and defeatmg the ends of justice. oniy recarved aance

Itis thus absurd to supgest that a manager of a criminal enterprise would involve -

Since a National Commitiee decides the awarding of the rewards and or

_quter_t who is not charged as a manager of the criminal enterprise but simply

Padayachee who was charged with several predicate offences received none. .

Some of the rewards were also received for cases investigated befors 2008,




&

© o187,
a 3-_'__-:'rec_;eived_ awards and oerﬁﬁcates_butwe_re notcharged. - o
| 1es.
: -_ . _ financial investigation is apparent from the indictment and evidenca. if there was

- ) an mvestigat;on of this naturs tha fallure to reveal it, is prejudicial to the dsfensa_

189,
i :-astabhshment of alleged cnrmnal anterprlse was for fi nancial gam and the E

o awan:fing of cemﬁcates

" Concluding remarks on the racketeening offences
o 4190.
_. provmg the racketesring offences for the fallowing reasons:

- : 190.1 ‘Thera is no evidence to establish the existence of an unlawful enterprise

o -: 180.2 The prosecution simply had several cases that they alleged established

"';_GSiPa_ge R

of tha accused.

SEQ 33/2020-329

Many members from the SVC section of the Durban Organised Crime Unit also

The lack of money iaundering charges and the failure to conduct a proper

In_ qur_view, the prosecution will fail to prove that the purpose for the

It is clear from our discussion that the prosewﬂon will not succeed i in . o

separately from the existence of a paltern of racketeering activity.

- the pattern of racketeering activity and then attempled to show through
| = the statements of Aiyer, Danikas, Mathonsi, Mkhize and Ndiondio that an

. enterprise existed. The case law is clear that an enterprise cannot simply

'b_e___tﬁ_e undertaking of the acts of the racketeering. A racketeering




O

- _. . *!90.3 _‘r_‘he statements do no prove that an organised criminal group existed that

SEQ 33/2020-330

B _'indict_mant should focus on the entire enterprise, rather than_lndividual T

participants in specific criminal acts.

acted in common purpose and conspired together on a mntmuous basss_ S

to commit murder.
1 90.4 The statements do not prove that each of the managers in the criminal

s 'ente_rprise played a defined role in its operations and pursued their

L - common goat to commit murders for profit on an on-going basisas a

- " cohesive unit.

- a 190 3 By simply choosing the managers of the anterprise according fo the
| Orgamsatlonal Structure of the South African Police and positions they

.- - _r_zeld within their own units and/or sections, the fallacy of this approach

o . was exposed. Despite Mostert's alleged ‘managerial role’, the

__ : 'p;osacution couid not charge him since h__e was not a manager inthe

E  police.
1908 {1 one has reference to the evidence as contained in the dockets, the
S ._.:angged enterprise was on the verge of extinction. In 2011, the accused

o aré only charged with two racketeering acts as compared with nine

'_'__"rag:ketee'ring acts in 2008. To show a continuity the racketeering acts

- -musi include a spec;fic threat of repeti!ion extendmg mdeﬁnitely Ento the o

e future
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© D.  INCONSISTENCIES AND MATERIAL CONTRADICTIONS IN INDICTMENT,

191.  The prosecution team alleged in the October 2015 Prosecution Memorandum in

© waranis of arrests for the suspects. .

192, Thisis misleading and contrary to the evidence in the dockets. The evidenca in

- 192.1 in respect of the dockets, KwaDuzuka CAS 39/09/2008, Mandeni CAS

SEQ 33/2020-331

. PROSECUTION MEMORANDA AND SUMMARY OF SUBSTANTIAL FACTS
. VISAVISTHEEVIDENCEINTHEDOCKETS

o '._Lack of evidence ggainst the deceased

o "their_ analysis of the modus operandi of the accused that the tracking or tracing

'c_)f the suspects for questioning happened without shreds of evidence linking

 them to any offence. They aiso alleged that the accused also killed civilians and

o - lor suspects without any tangible evidence against them and in the absence of

~ the dockets clearly shows that the deceased were sought on various serious

- Qio_t_ent crime cases.

- 768/09/2008, Howick CAS 106/09/2008 and Umkhomaas 235/10/2008 (Counts 3-
' -""-19), it is incorrect to aver that there was no evidence to link tt__te deceasedipany

Coffence. .

192.1.1 In_the docket, Maphumlo CAS 99/9/2008 {the murder docket of
Supenntendant Chonco), there is a statement under oath of a witness.

g “He that alleged that he was with two other persons at the taxi rank in
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- _;étanger when Nathi Mthembu, the deceased in Mandeni CAS
| ':_ foQQ[ZDOB and from the Maphumulo Taxi Association came up with an
- _-._iﬁea to kill the police officer wha was investigating taxi viclence cases.
| "._.-Qne_of the persons with him was Kopolota Ntuli, the deceased in
- Man_deni CAS 76/09/2008, Mthembu said that he was going to organise
.'”thehitmento kill Chonco. o
L ..‘1_5.)__2.1_._2 The ceflular phone records provides corroboration for this withess and
o 'i&qnﬁfy the following persons whose cellular phones picked up
8 . towers/base stations that provided reception to the crime scene, Nathi
g  Mthembu, Kophalathu Ntuli and Lindelani Buthelezi who is now the :
R " deceased in KwaDukuza CAS 39/09/2008. R
19213 In addition to this evidence, there is the statement of the police officer
B who ‘was with Chonco and who survived the attack on them. He
B . __ida__r_ltiﬁed three (3) of the four men who fired at them with AKATS as - _:' :
| : "Kopofathu Ntuli, Lindelani Buthelezi and Mdu Mkhize, | N
_' '__.:a'fl92.1.4: Sgated in a taxi,was a member of the public who also saw Mdu Mkhize,
- 5 ncrw the deceased in Umkhomaas CAS 235/10/2008, with a firearm a2
: ....-"-c.lésetoﬂaecrimescene. R
- 19215 The witness in 186.1.1 aiso identified the deceased who was killed on
_ the scene by the police officer who accompanied Chonco. This

e -_ deceased was found with an AK 47 between his legs, .: _

M |Page o
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8 '_192.1.6_ in addition to the evidence under oath, the police also had a warrant of

" arrest for_the deceased Kopolate Nthuli in_another murder case,

© Maphumulo CAS 2/02/2005.(Our emphasis)

o __'192._2 in respect of the dockets, Durban Central CAS 185/02/2008, Pinetown CAS
o o 1000/5/2009 and Rustenburg CAS 1098/09/2009 {Counts 20-34), it Is also not

~ correct to aver thal there was no evidence linking the deceased to any offence.

. 192.2.1These dockets relate to the murder of the ex-police officer Mbongeleni

'_ Wellington Zondi who was assassinated at Road 2403, Z Section in
- "__Urnlazi. He was shot with an AK 47 as well as a 9mm calibre firearm,
Lo " : 'whiis_t driving in his Toyota RunX vehicte. His murder was investigated in -

| the docket, Bhekithemba CAS 113/1/2009. -

| _;192‘2_203 the day of the assassination, information was recelived by an officer

o fram Organised Crime as to the idenlity of the assassins as well as who

o .the__orchestrators of the assassination were. Information to hand

.. “indicated that Bongani Mkhize he was one of the orchestrators of the .

. assassination.

".._I:.';.'g..ll.’age | :
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: .1 9223‘]”[1[5 information was later confirmed by Mswayo Mkize as well as Spe

| . 'Mhlpngo after their respective arests. Mswayo Mkize made a waming

| statement confession and peinting out (A8-A10 of the docket). The

.ét_a;ements of Mkize implicated the deceased, Bongani Mkhizi (Durban

s :éentral CAS 185/02/2000; counts 20-24) in the conspiracy to kill Zondi

| They also identified Sibongile Badumile (Pinetown CAS 1000/06/2009,

|  counts 26-30) and Sfiso Ndimande (Rustenburg CAS 1098/09/2009,

N - ";:ounts 31-34) who were pressnt when they planned to kill Zondi. The

__ S - B @ﬁva for the murder was that they believed that Zondi gave the police
i 'j I(:Boqysen) information on the whereabouts of Magojeia Ndimande who

" waskilled in Howick CAS 106/09/2008.

B | . 1 9.2 .2.4in the murder docket of Zondi, Bhekithemba CAS 113/1/2009, there is a
B .. r,;ta_tement of a withess who saw persons in 2 Maroon Polo shooting at
" _the vehidle of Zond. Later information received confirmed that the
N y _: -.I.-SUSPB_GIB were indeed driving a Marcon Polo Playa motor vehicle with
. : L -.:.registraﬁOﬂ ND 601 862. A few minutes later, the said Polo was
N :rg.oqvered outside a house (number U 424} and it was identified as a
o hijacked vehicle. LCRC Durban lifted fingerprints and later positively

_;de_nﬁﬁed the prints in the vehicle as those of Sfiso Ndimande, the

- - deceased In Rustenburg CAS 1098/09/2009. =
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74923 In both the ‘Chonco’ and ‘Zondi' murders there were prima facle cases against
AR ‘the suspects and the averment by the prosecution in their memorandums and
‘summary of substantial facts that there was no tangible e_viv:_l_e_nce ornotevena -

- "___s_hreadpfaga_in_st_the deceased, is misleading. -

192.4 In respect of Berea CAS 288/05/2008 (counts 35-38), the deceased Thabo
- Sunshine Msimango was arrested on Brighton Beach CAS 343/1/08 on a charge
- of armed robbery. He later escaped from members of the unit and a docket, = -

" Durban Gentral CAS 1641/01/2008, was registered.

- | 'Z:._' 1 92.5__ in Meimoth CAS 142/11/2008 (counts 38-52}, the deceased Bongani Velaphi
"_.Bi.yeia was wanted on Maphumulo CAS 30/11/2008 on charges of murder,
'.'__':_;‘.'.a_ttempted murder and armed robbery. In respect of Brighton Beach CAS

o | -i:' 243/01/2008 he was wanted on a charge of armed robbery. Khanyisani Biyela

..' __ _\&_as also killed. According to the palice, this person shot at them from one of the

(; . . fg'nd?l".“”s through the window. They then moved to the rondavel and ﬁ[ed_ one.

" round in the direction of the suspect as more shooting erupted. .~

1926 In P_.bc_e_nix CAS 3771082009 {counts 58-61}, the deceased Phillip Nzuza was
| - :__ @nt_ed in cases forming part of the project, Operation Bulldozer, Durban North

| "-.c_:;é._s | 440/03/2000 (Armed Robbery), Fhoenix CAS 872/06/2008 (Armed

L .'J"-Robbery), Umbilo CAS 393/06/2009 (Amned Robbery),Umbilo CAS

o "_:394!06120_09(%3 d Robbery and Attempted  Murder),Umbilo  CAS .

. |Page



. 494/06/2009(Armed Robbery), Sydenham CAS 75/07/2008(Armed Robbery)

SEQ 33/2020-336

" and Greenwood Park CAS 117/07/2000 (Amed Robbery).

1927

. Thabede was investigated in the docket Umhiali CAS 150/08/2008 (Armed .

In KwaMashu CAS 698/11/2008 (counts 62-65); the deceased Sakhlle Prince

g Robbery). The deceased Sakhile Thabethe, alias "Mtako® was linked to the

':'abovementioned matter through information from reliable sources and he was

' also implicated by Accused 1, Nqaba Mdiul in a statement dated 26.11.2009.

1928

In Esikwanini CAS 3/04/2010 (counts 66-69), the deceased was Kwazi Wiseboy

o 'N_dlov'll. The police wers investigating the matter relating to Westville CAS

. 263/2/2010 in which nine prisoners escaped from Westville Prison, Medium A,

7"‘ Floor on 21.02.2010. They were following up on information of the suspect

- - Tilili Mzimela who escaped from Westville. On their arrival at houge No J63, they

. - introduced themselves as the police and they entered the house. The deceased

" -was killed. Mzimeia later on made a statement in which he states that his family

" rented out this property to the Ndlovu famity.

" 192.9

In _Esikwanini CAS 50/09/2011 (counis 94-97), the deceased Qinisani

S _'Ph_ikangenkosi Gwala ("Gwala") was sought for the murder of a police officer in

~ Inyoni CAS 168/08/2010. In the latter docket, a witness identifies the persons

o -'wh_o came io his placs with the items stolen from the police officer. The informant

_' went with the police to the house of the deceased where he was pointed out. - |

'?S]Pagc :




o ._c_amatoh_is house. . S

: :192.11 Aﬁer_ the members of Cato Manor left the crima scene, the local police found a

- .._-1 92.12 On the police CRIM Systam, there are several matters against his name, in

192.1 3 In Escourt CAS 34/08/2008 {counts 102-103), the deceased Muzi Sanels Majola

. | 1 93 _This analysis clearly shows that all of the deceased either had cases pending or

T6{Page |
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- ’ 192 10 The deceased also had a pending case for the illegal possession of firearm in

Emkhawmi CAS 263/8/2011. The offenoe was commithed days hefore the polu:e -

-pump action firearm lying between the mattress and the base in addition to the

] : ._ﬁrearr_n the police alleged he used to shoot at them. This firearm was booked into

__..._sAP 13 as per SAP 13/667/201. .

i '_r\ésikhawini CAS 423/10/2002 on a charge attempted murder, Esikhawini CAS

| | ﬁ96i1212002 on a charge attempted murder, Esikhawini CAS 484/12/2002 on a

| '..'c_.‘harge of attempted murder, Esikhawini CAS 291/10/2002 on a charge of

; :'att_empted murder. Esikhawini CAS 162/12/2002 on a charge of attempted

~ murder and Esikhawini CAS 139/6/20012 on a charge of attempted murder.

R was wanted on a number of ATM bombings, Nyoni CAS 41!4!2008 Nyom CAS :

41 1412008 and MAPHUMULO CAS 2!7!2008

::'.we_re_be_ing_ sought in conn_ecti_on with cases in _ordar fo be que_stioned and or



| :-_étmqrgad and that the averment that the police traced or tracked the deceased

194

" innocent civillans and would then allege that they were suspects.

195

SEQ 33/2020-338

" without there being a shred of evidence against them is misieading, = o

o Killing of innocent civilians which the police alleged were suspects

in the Prosecution Memoranda, the prosecution also alleged that the police _kil!ed_ o

The deceased, Khanyisani Biyela and Kwazi Wiseboy Ndiovu were not suspects

. sought by the police. According to the accused, Biyela fired at the police through

| i _a window of a rondavel when they went to arrest a family member at the reserve.

:'_"l_'l'_le police entered the rondavel and he was fatally wounded. The cartridges
' found in the rondavel was positively linked to the firearm the accused alleged he

fired at them. The firearm had a serial number but no _inve_st_iga_tion was doneto ..

| &ate_rmine ownership. _' L

196

In respect of Ndlovu, the accused were following up on information of the suspect

o Tilii Mzimela who escaped from Westville under the docket, Westville CAS

o 263!0232010' On their arrival at house No J63 they introduced themseives as the

- police and they entered the house. They alleged that when they went inside &

- boy fired a shot at them and Warrant officer G. Padayachee retumed fire and

~ ghot the boy. He shot him four times with an R5 rifle. Padayachee left the crime

- scane.

__ --.i"'l_'?I_Pag¢ RN
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'197_ . In respect of the latter matter we are of the opinion that the investigation should

o be concluded and a decision be made whether Padayachee shoud be charged. .

o Lack of search and arrest wamrants for the deceased
o ?193 .‘_l‘he prosecution also alleged in the Prosecution Memoranda that the Accused
o 'ded not have any amest and/ or search warrants for any of the suspects. This is

o : " aiso misleading as there was information in some of the dockets that details

applications for warrants of amasts. The foliowing dockets contain information -

¥ about these warrants of arrest:

- 198 1 The police had a warrant of arrest for the deceased Kopolato Nthult in

another mun:!er case. Maphumulo CAS 2/02!2005 (See 28 13 above)

': 198.2 It is logical that in Westville CAS 263/2/2010 in which nine (8) prisoners
- escaped from Westville Prison, Medium A, 7™ Floor on 21.02.2010, that

o _tﬁgre_wo_uld have been warrants of arests for the escapees.

198 3 In the parily heard High Court matter, the State versus Nhlanhla Lucky

Mhlongo Case number CC1 7452009 a JSO warrant of arrest was appfled_ B

for and issued

" 198.4 After LCRC Durban lifted fingerprints and later positively identified the

~ fingerprints in the vehicle as those of Sfiso Ndimands, the Umlazi

. © 'magistrate issued a warrant for his arrest (Seo 28.3.4 above).

'78IP_a_ge |
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o _1'98_._5_ A watrant of arrest was obtained for Mdu Mkhize from the Stanger Court. .

. -(cqu_nt 19). ; - _ L

" The acoused would killand shoot e victims and thersafier place & fiearm next

- _3 to the deceased

o9

- Kwamashu CAS 698/11/2009 in which the girfiiend of the deceased, Denyse

~ Murley, alleged that she saw the palice placed a firearm next to the deceased.

| ~deposed to and between her statements and that of the two accused who were

amrested before the deceased, A21 (Nqaba Mdlul) and A22 (Nkanyiso Nienza).

3 201

o “vehicle in which they were seated. A21 saw Mostert take out a .38 from under

. the deceased.

~ 1n all of the matters, there Is no evidence to substantiate the averment that the

: .pp_!iqa placed the firsarm next to the deceased, except In the docket of

- Th_er_e are however contradictions between her first and second staterment she

“the seat. A22 overheard Mostert asking the other police officers for his ‘spook’.

SEQ 33/2020-340

The prosecution team alleges that all of the firearms found were planted by the

- acoused. In all but two of the dockets, firearms were found nextfo the deceassd.

They alleged that it was Mostert who came to look for the firearm in the Quantum

o ot appears highly unlikely that Mostert would do this in front of the co-accused of -




- : I'_n_itially she said that the white male instructed the Indian male to shoot. She

E .Mo_stan cama in afterwards and asked what happened. She never said he came

i with the firearm and placed it in the room. In her 2012 staterment, she refers to

the.

203
" and who did not witness the shooting, they would allege that the deceased did
. ) j_;ot_have any firearm or expiosives. . _ | S

o to the deceased. o

205

. dqckat. There is evidence in many dockets of primes residue found on the hands -~

" ._.'.:m_‘ the deceased.
208
* that were linked fo the firearm the accused allegedly used to fire at the police at

* . the time of the incident, -

1t also appears that Hurley changed her version of the events to fit in with theirs.

-'-_hev_er said she saw him leaving and then returning. She also pertinently said

These aliegations should be evaluated against the totality of the evidence in the

SEQ 33/2020-341

| ‘more than one white male who went into the bedroom ar__z_d placed the firearm

_ln the majority of the matters, where there are witnesses who are family members

There is no other independent objective evidence that firearms were placed next

There is also evidence of spent cartridges found in the vicinity of the deceased




B
o _._:metre radius when a firearm is discharged. It is argued that primer residue may
N "_:bg deposited on the deceased’s bodies. There are no reports in the dockets that
) '-."sﬁow_how this could have happened in each docket The_ pmsaputot is not an -

L expert and cannot be a witness in his awn matter,

208
: m possession of firearms, statements were obtained from experts such as Stevi,
e -Gaptam Mangena and Dr Reggie Perumal. Steyt was lnmaﬂy appomted asthe -

o .gdefence s axpert In some of the dockets.

.~ scenes and is now to be called as the prosecution’s witness. |

210
= photographs and other statements in the docket. Their evidence should be
" -eva!uated ggainst the evidence of the pathologists and ballisﬁc experts that o

B examzned the bodles of the deceased and exhiblts

81 IPage

_Aﬂ__of these experts relied on crime scene photographs, post mortem

SEQ 33/2020-342

_The prosecution team alleged that primer residue may be deposited within a two

in an attempt to countar the defence that the deceased fired at them and were

"2{39 - In 2012, he was appointed by IPID to do reconstructions of some of the crime -

s



©
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SEQ 33/2020-343

In Mandini CAS 76/09/2008 the high water mark of Steyl's statement is that he

o ailegsd that the police fired at the suspects when they were already in a lying

} _position He says that the deceased, Mzamani Johannes Ntufi, death register

" 347!‘2008 sustained multiple gunshot wounds. The police officer concarned is

'-not denying that he shot at the accused while they were lying. According to

| Naidoo as they enterad the room, “a black male alighted from the cupboard

- ;armad-with a pistol.” Stoltz fired a shot. Naidoo fired several shots towards the

'suspect. The suspect fell ta the ficor. The suspect still had the plstol in hls hand _

- "and Naldoo continued to fire at the male.

'E. LACKOF PROPER INVESTIGATIONS

B Rackereermg offences

212

It was evident after the analysis of the dockets that there were sarious concems

o 'regar__ding the quality of the investigation into the Racketeering offences and the

" underlying Predicate offences. Investigations of this nature ordinarily take more

L '_ﬁyan five (5) months to be finalised. In cases of this nature, a racketeering docket

- -will be registered that will document the investigation. This did not happen in this

_. case. There is consequently no investigation done that shows how this case was .

. investigated. There is thus no objective record of the investigation.

. ®m|Page

In the Danikas statement the allegation is that, the criminal enterprise has been

'-'in operation for a longer pef_:io_r.! than what is _alleged_ in the indictment. if the

!

¢
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 . : _.p;lrp_ose of a racketeering investigation is to look at the life and continuity of the
I _:_qfiminat enterprise and how it evolved over a periad, the allagations in the
- _ﬁénikas statement and corroboration thereof should have been fully Investigated
- which_ has not been done at all. This once again show that there was a haste to
| obtain the racketeering authorisations since an investigation focused on the life

. anﬂ continuiy .o.f the .cri_mi__n_,al enterprise should have been donga over a Iong o

O .. . 2-14 | Racke_teering investigations focuses on the enfire enferprise, rather than
S - iﬁdi\{f dual participants in specific criminal acts, which appears, was the fbcus in

aE thiS matter. Consequently, there were no investigations o determine the nature,

B '-;ﬁUMUre and scope of the enterprise as well as the relationship of the members

tu the enterprise. This explains the fack of cellular phone evidence and an

: _. ) 'alnn_ailysis thereof to show a pattem of communication between the members. This

- _céuid have shown not only how they communicated at strategic times, before,

o ""_'.c_luring and after the incidents, but also their communication with Booysen. - '.

_é1_5_ __ _A r_ao;kehearing investigation of an ongeing criminal enterprise must determmine
o the size and composition of the group involved, its assoclates, its past acts,
- :_'_:izr'zt_gndad criminal goals, and its capacity for harm. There was no investigation

B i.ntq the size and compaosition of the group that constituted the criminal enterprise

bt smply a focus on indivicual partcipants engaging in speific criminal acts.

"_':-83|P_age: .
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| As a result, the investigation is unable to provide a proper analysis of exactly
_I-;ﬁow many cases this group investigated over a period of four {4) years, its

. :ﬁgtoomes and why there was a focus on twenty-three (23) dockets; nirie (9) in

) :'26{_]8, seven (7) in 2008, three (3) in 2010 and two (2) incidents in which four (4)
- - .d.oci_cet_s were registared in 2011. If tha reason for the existence of the criminal
-'-éﬁ_terprisa was to obtain monatary gain or profits through racketeering activities,

- the decline in the racketeering activities is peculiar. A criminal enterprise does
. hot necessarily end when one or more of the participants are prosecuted, since
® | -'_t.h.;e)‘ are motivated by the monetary gain or profifs. The failure to properly
i:;westigate the size and composition of the group involved and its associates
) \ .'_ex.pfains the lack of charges against the Stanger Taxi Association that allegedly
o _ia_.r.ltered into a corrupt relationship with the members of the SVC Durban

Ofganiged Crime,

| '2.1__6 __ ln_vqs_tigations of this nature ordinarlly employ informanis and confidential
o _. " @gmsa, financial investigations, monitoring of electronic communications and
| saction 252 A operations especially if the allegation is that the criminal entarprise

f_'.:.'c.:an_be hired to kill for monetary benefits. it appsars that none of these
ithsﬁgaﬁve techriques was empi_oyed _and wouid_exp_lain_why thera are no

. money laundering charges. -

| 2_1? . It appears that during the arrests of the accused searches and selzures of their

L o : homes were conducted. There is no indication that there wers any searchesand .




. seizures at the offices of the accused in particular to search for documents,
L '_-'Qperat_ional plans, mesting minutes and any other relevant information on their

computera. It appeers that the police seized several itams when they arrested
- outoomes.

218

_ team places rellance on statements made by the persons charged. it appears
o the incidents _happan_ . e

o
o §ir_lfr§e_nd of the deceased alleged that she was assaulted by a white mals. The

"l--;i!.J.s_ur_d_ity now is that all of the accused Mostert, Naikloo, Makhanya, Auerbach
| : and Eva are charged with the assault on her whilst Eva was not even in the
SRR houss. In Meimoth CAS 142/11/2008, two witnesses alleged they were assauted
- : _._t.iy the police. They were only taken to a doctor for a medical report in 2012,
'_Wh_ich_ means that the report would be of no value in a trial, No identification

| - parades were held and all the accused were also charged for the aasault onthe

85] P_ﬂ.gf? o e

the _a_ccused at their homes such as computer disks, printers, cellular phones etc.

B Pmd:'cate offences

SEQ 33/2020-346

it is not clear what if the items were lnvesiiga_ted and _if___inde_ge_d g0 what are the

There is a lack of abjective eyewitness accounts of incidents. The prosecution

k ;' N 1h=__at the police and or IPIDACD made very little a_tten_zp; t_o find witnes_ses_ thatsaw '

in all of these dockets, no identification parades were held. In counts 3-7, the




" were on the scene.

. Ballistic evidence

220

' . -' :' | Kw_adukuza CAS 39/09/2008, counts 3-7, It is not clear what had happened to

| .: fhe exhibits that were coliected by LCRC. Only one (1) spent cartridge found later
- o by a duty officer was analysed. IPID/ICD also raised this issue in a letter and
. __'Su_fote_a__ letter to the ballistic unit to enquire as to what happened to the exhibits:

| | f‘....above report in our case docket only refers to a spent cartridge case that was
- a_xéml_ned. A lstter with reference Durban LCRC 167/09/2008 refers to five
.' "cart_ridge casings, iwo bullet Heads and one firearm delivered to your office for

a _-_énalysis. “They enquired whether the ballistic unit received thess exhibits, It is

; _'.'_mﬁled-_ o

o deceasad and police officials (See A18; LAB 134428/08(1), HOWICK
o flOBJSfZDOB). Primer residue was found on the test sample marked inter alia
O _-“BﬁSBRlGHT‘.There is a statement from ZONDI (A14), that simply stated he

) collectsd 11 spent cartridges, 86 live rounds, five rifles, three pistols and five

. 86|Page - .

In many dockets, the custodial chain statements are still outstanding. in

In Howick CAS 106/09/2008, residue tests were done on the hands of the

SEQ 33/2020-347

| :ﬂ_ot_ clear from a reading of the dacket if this issue of the lost exhibits were ever - K

“magazines and he conducted primer residue tests on two deceased and onthe -

o '_ _.wimesses despite the fact there is evidence that more than thirty(30) officers -



SEQ 33/2020-348

o . policeman involved. 1t is not clear on whose hands the primer residue was found
o . -:__'and why if several police officers admitted they shot he took primer residue on

:- t_he hands of one (1) m“@ offcer. -

- 222 I -Ma__ndeni CAS 76/09/2008, it is not clear from the evidence in the docket on
. whose hands the primer residue were found. The test samples marked inter alia
. “D173RIGHT" and “C302RIGHT" tested positive for primer residue. There isno

~ reportfrom LCRC.

. 223 ~In many dockets, the firearms of the individual members were not tested fo link

N it to the bullets that killed the deceased. In Kwadukuza CAS 39/09/2008, Mostert

" adm_i_tled that he fired yst it appears that his firearm was never tasted. IPID/ICD

* also enquired “whether the following fire arm, & 9mm with serial number
- @7 19840, was received by your office and if it was cqm.pa_rad_to the ex_hibits_ E

- forwarded to your office for analysis.” -

'{ | 224 InMandeni CAS 76/09/2008, the ballistic investigation is also incomplete.

R .Seyera_i of the cartridges, bullet heads and fragments found an the crime scene

L _. ére not linked to any firearms. it appears that the fireanms of the police were not

. _séized at that time and sent for ballistic testing and compatison. The ballistic

| “expert, Steyl, appointed by IPID, also confirms this. He says that the ballistic
- '_sfatemem in this case is not complete ‘as none of the shotlists’ z‘z?vann_s were

- -bmnected with the cartridge cases and exhibits at the scene.” - -
- #7|Page
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225 ~_In some of the dockets, there are mistakes in some of the ballistiq repdrfs and

- | _-"_s_o_me reports are not filed in the docket. In Mandini CAS 76/09/2008, it is stated

 ; m the report that the cartridge casas mentioned in 3.1 were fired in one firearm.

- .'Th'fs_ is a lypographical mistake in the ballistic report and should be correctad,

31 refers to a firearm, one (1) 9mm parabellum calibre lew mode| z88 semi-

B éu_tomatic pistol with serial number obliterated and not caitridge. in Durban

© . Gentral GAS 185/02/2009, the ballistic report with reference number LAB

o | . _".13592109 (5) was not found. in the same docket there appears to be mistakes in
e roports. I the same docket  second set of bulletsfom the mortuary are

. missing.

o 225 In some of the dockets, either the firearms found in possessian of the deceased
- : 'ﬁad a serial number or in the case of obliterated serial numbers, some of the

| n..!%'."bam were retrieved through the etching pracess. No investigation was done
{O_deter’mina ownership or how the firearm possibly came in possession of the
_._.au_.aqeased. Where an investigation of this nature was dons in one incident, it

| _;:f_ﬁ::ve_d that there was no evidence to connect the accused to the firearm the

- ;;;oéecuﬁon team alleged they planted. In Mandeni CAS 76/06/2008, the second

- _' ﬁr_eann found, a CZ 75 9mm parabellum with serial number 32921 was stolen at

-I _‘._a po_i_ice station frorm the SAP 13 safe and appears to be one of several that went

' missing from that police station (ULUNDI CAS 185/7/2010). No suspects were | -

© 88{Page
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o jidentiﬁed. it therefore begs the quesﬁon how the S_tata i_s going to prove thatthe

o éccuse_d_ planted this firearm.
227

*on 25/1/2012. It Is unclear whether it were compared with the spent cartridges

- qh alf the other crime scenes and if indeed so, where Is that repori? :

228

L cases ended Up &s informal inquests that were held In the Magistrate’s courts.
o by the accused, by among other things, placing freamns next o the bodes of the
deoeased persons, thus creating an impression that their lives were in danger

- wfzen effecting and that the kilings were ;usmbla The acts af tampezmg _
- " -229 Despite the averment, several inquests were finalised towit;, -

. 229.1 KWADUKUZA CAS 39/09/2008, Inquest No 320/08, held on 16.4.2010,

. ®|Page

: Inquests

| These inquests came about as a result of the tampering with the crime scenes

SEQ 33/2020-350

The whole SVC Durban Organised Crime Unit's firearms wers however seized

in the Oclober 2015 Prosecution Memorandum it is alleged that Ysjome of these

wene cover ups of their unjawlul activities” E

: __Qe_ceased Lindelani Buthelezi. Magistrate S Mahara} has made a 'no’

ﬂndmg Counts 3-7 refer. T
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2202 BEREA_ CAS 288/05/2008, Inquest No 556/10, held on 17.8.2010,

" " deceased Thabo Sunshine Masimango. Magistrate has made a no’ = E

- finding; Counts 36-38 refer.

. 2293 ESIKHAWINI CAS 3/412010, deceased is Kwazi Nalovu: According to
i "_'_.th.a; investigation diary, C1 25.3.2012, the history of the case was

.. .-.Onbtained from the ICD offices, Durban, and it was established that the

__..:::'as.e docket could not be traced. Tha parent, Ndlovu, was interviewed

- _ ':_and the mentioned that the case was finalised as an inquest after a ruling

h ‘was made by the cour{ that no one could be responsible for the death of

'_ '. the victim; Counts 86-69 refer.

. 229.4 KWAMASHU CAS 116/7/2008, Inquest No 95/2008, held on 9.07.2010,

- | - " - deceased is Mfanafuthi Armstrong Zwane. Magistrate has made a 'no’.

S  finding; Counts 98-101 refer. R
o B B '229__5 ESTCOURT CAS 34/08/2008, Inquest No 26/2010, held on 22.3.2010,
L c__fece&sed is Muzi Sanele Majola. The magistrate, Michelie Geldenhuys,

f-'Magistrata has made a 'ves’ finding; on the part of Inspector Nel who

R  shot the deceased (See A31 of the dacket); Counts 102-103 refer. - )

- 220.6 KWADUKUZA 115/3/2010, the deceased is Ntanhla Lucky Mhlongo. It .~

e -_'ig not clear if an inquest was finalised: - . o

:9“1?&39.\




| 230 in addition, these dockets were also investigated by IPIDACD who are

:' 231_ A_dditionally, the NPA will prosecute police officers who conduct themseives

" 91|Pa_gc.__ Co

SEQ 33/2020-352

L T here is a letter from branch commander to the SPP requesting that an
B jiﬁ@uast be hald. In the investigation diary on 1.4.2010 at C§, the
_'-iﬁvestigation officer said he referred the inquest documents to court and

he filed retum of service at A12. AL C5 dated 3.5.2012 it appears that

\' when a person SMITH went to uplift the inquast documents he found

L that the docket /inquast was returned with queries and never returned.

o :-_Captain Eckard who is now on pension signed it. Last entry in docketis

- dated 2.8.2012; Counts 113-116 refer. B

S 229.7 MELMOTH CAS 142/11/2008, Inquest No 67/2009, of the deceased,

_ | B.Oﬂgani Biyela and Khanyisani Biyela. Magistrate F B Memela made

. the finding that the *Police retumed fire in sefi-defence”; Counts 39-563

- Tefer.

o '-'fes_pnnsibie for investigating wrongdoing on the part of the police. lf they
" éus_pected any wrongdoing on the part of the police there would have been a
'_f_aoommandation io the immediate commander for an enquiry to be hekd. It is

I - important to pose the question f the ICD/IPID made any such recommendations

' and in particular, what did they do in respect of the matters referred for inquests.

" unlawtully. It is important to pose the question if the ICD/IPID referred any of
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N __ﬁzeae_matters for a decision with their recommendations and what the outcomes .

232 If the prosecution had any further evidence, in particular that the firearms were

- planted by the accused, requests should have been made to have the inquests

L reopened in terms of Section 17(2) of the Inquests Act 58 of 1959. t is unclearif -

x i:h_ere were any applications of this nature and if inquests were reopened. Lo

. F.  CONCLUSION
- 233 After a careful evaluation of the evidence and the other relevant material placed

o '-.a_t our disposal, it is clear that there are currently two sets of autherisations in

. terms of section 2(4) of the Prevention of Organised Crime Act 121 of 1998,

o feievanttqtiz_is matter. .

234 The first, are the authorisation issued by Advocate Jiba, the acting NDPP.on 17

L _. _-Augu_st 2012- - o

235 These autherisations are applicable to ali the accused persons originally charged

" _- wrth racketeering except accused number 1, Johan Booysen. it was only in

' -_'respec:t of these authorisations lo prosecute Mr Booysen that the High Court -

B ~ reviewed and set aside the authorisations of Advocate Jiba. = "

" '_92[Page__ | h
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SEQ 33/2020-354

‘The second are the authorsations issued by Advocate Abrahams on 13 February - -

2016,

Table 1 of this memorandum, indicates all the accused in respect of the

- '-_aut_hoﬂsations issued by Advocate Jiba on 17 August 2012 as well as all the

o -_éccused in respect of the authorisations issued by Advocate Abrahams on 13

. | _:Feb:ruary 2016. Both sets of autharisations are currently the sub_ject of litigation |

238

" issued by the acting NDPP, Advocate Jiba and the NDPP, Advacate Abrahams., -

-z

i the High Court in KwaZulu-Natal,

This memorandum is accordingly directed at the validity of the authorisations

After a careful evaluation of the evidence contained In the dockets, the pleadings

in_the various applications brought in this matter, we conclude that there was

o “insufficient evidence placed before the Acting NDPP, Advocate N Jiba and

'._NDPP, Advocate S Abrahams fo justify the authorisations fo institute a

-_ ;jrosecuﬁan in terms of sections 2{1)(s) and 2(_1_){1“) of the _Pre_ven_tiqn of .

' Organised Crime Act 121011988, .

Despite the prosecution memoranda and the statements that ware placed before

g | ﬂ_‘te Acting NDPP, Advacate N Jiba and the NDPP, Advocate S Abrahams these

R -:'we_re_not sufficient to implicate the accused in the alieged racketeering offences. By

: _'93|page . o
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SEQ 33/2020-355

" “The obvious credibility challenges that the prosecution would face in respect of

- -the avidence of Col Aiyer in our view would be insurmountable during a criminal .

';trial. oo s

241

In respect of the potential witness Danikas at the time the NDPP, Advocata S

Abrahams issued the authorisations the statements were still unsigned and no

| :_ 'cértiﬁed translation of the Greek statement has to date been filed in the docket.

o _-'Tha prosecution, would furthermore, have challenges in presenting this evidence

- as similar fact evidence for the reasons as discussed in this memorandum. The

S --_.hgarsay statements of Ndlondio, Mkhize and Mathontsi have its own challenges

i respect of the low probative value and reliability of the statements. The

o 'prosecution would have dificulty in having thesa hearsay statements admitted

242,

"'~ as evidence. The application to have the hearsay evidence admitted will be
" unsuccessful.

There appeared to be undue haste on the part of the prasecutors to obtain the - -

" racketeering authorisations.

243,
244

.. 245

The investigation, both in_respegtqftbe r_ac_l;et_ee;ing_ and _predicate__oﬁgnces,_arg o
B incomplete. - o | o o

Proper processes and procedures were not followe_d__wh_en the application for . o
_racketeering authorisations were made. o .

A proper presentation was not made by the prosecutors to the NDPP in respect = .

of both sets of authorisations,



o 28,

The following recommendations are made:

SEQ 33/2020-356

In respect of both sets of authorisations a proper case for racketeering was not

“made out on the papers presented. R

" F. RECOMMENDATIONS

The racketeering authorisations issued in terms of sections 2(4) of the Pravention

" of Organised Crime Act 121 of 1998, by the acting NDPP, advocate Jibaonthe A

17 August 2012, is invalid.

"_j”9__5|Page_ | L

The racketeering authorisations issued in terms of sections 2(4) of the Prevention

16 February 2018, is invalid.

‘The prosecution instituted against all the Accused on the racketeering charges
_ -:-bgs__ed on the authorisations issued by the acting NDPP N Jiba and __Ih_q NDPP s __
Abrﬂhams as set out above, shouid be withdrawn. S
_ _T_he Director of Public Prosecutions, KwaZuiu- Natal should, in compliance with
:thé_ Prosecution Policy of the National Prosecuting Authority, review the evidence

in respect of the remaining charges preferred against the Accused and decide

“named in those charges.

 of Organised Grime Act 121 of 1998, by the NDPP, advocate S Abrahams onthe

‘whether or not to proceed with the prosecution against the individual Accused

A copy of this mermorandum and its annexures should _be provided fo the DPP, B
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Nataonal Prosecutions Serwce
Director of Public Prosecutions s
Gauteng Division, Pretoria

o NATEOINAL PRDSECUT[NGAUTHORBY
o SJ e AR

- - MEMORANDUM
TO i  ADV.S MZINYATH
- . DIRECTOR OF PUBLIC PROSECUTIONS
- GAUTENG DIVISION, PRETORIA .

| 'Anv G BALOY]

ANDTO = :
R . DDPP
GAUTENG DIVISION, PRETORIA
FROM  ADV.HEVANJAARSVELD -
DATE 29 OCTOBER 2018 |
SUBJECT :  SILVERTON CAS 688/10/2014 (PROSECUTION
L JIBA) and SILVERTON CAS  332/02/2018

. _(P_ROSECUT_I_C_)N_ ABRAHAMS AND MOKGATHLE) C X

A. SILVERTON CAS 688/10/2014

| have studied the judgement of CASE NUMBER 89849/2015 and the .
request for a Nolle certificate received from Hurter and Sples S
__ attorneys The following aspects are relevant : : -

- 1. - The docket was either never received at this office or it was not
.. brought to my attention, | state categorically that | have not
o _dealt with a docket or dockets against JIBA. | |

| 2. '_! have however, studied the judgement in CASE NUMBER
- % . 89849/2015 and the application request for a NOLLE
-+ PROSEQUI certtificate from HURTER AND SPIES attorneys.

3. . :The court found that the decision to withdraw the charges . L
- against Jiba was irrational and it was set aside. S

4. The charges and the proceedmgs are thus automatlcal!y re-\ '

N lnstated 3

5./
Justice in our society, so that pesople can tive in freedam and security l&
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4./...

3. . ABRAHAMS AND MOKGATHLE had no defence;

SEQ 33/2020-359

5. 'Since the NPA abandoned the appeal against the decision the

L “status quo must be revived and the position should be exactly |
- .as before the NPA WIthdrew the matter That is. the iegal o
.. position. o

6. - - Pam thus of the opinion that the prosecution must continue and
- amangements must be made to get JIBA before court, eitherby
.~ way of a request or a summons. | am further of the view that a .
h Noﬂe certificate should be declined at this stage. ' "

7. ---_I cannot comment on any statement made in the press and in
"~ _the public domain. If it is indeed true that the docket was
- - referred to the DPP, NORTH WEST and that he has declined
. to prosecute it is a matter for the two DPP’s to discuss.
* Whatever the position is, Hurter and Spies attorneys must be
... advised of the correct position in order for them to take thelr -
- - request to the responsible DPP.

| 8. - lcannot comment on the allegation that any official in this office

~ 'may have discussed the matter with JIBA. | never had any
" discussion with her in respect of this orany other matter. . - .

SILVERTON CAS 332/02/2018

In this matter Johan Booysen opened a case of inter alia PERJURY

-against ABRAHAMS AND MOKGATHLE relying on the same

judgement referred to above. | have read his affidavit and the
judgement and agree that sufficient ground exists to investigate the

~alleged crlmes The foliowmg ffndlngs from the judgement IS.
apposne

1. JIBA could not rely on Section 78(POCA) and ABRAHAMS
- and MOKGATHLE committed an error of law by also relying on

- 2. . There is no merit in the a!legatron that there was & vendetta __

S agamst JIBA;

7.

.Guided by the Constitution, we in the Nationa! Prosecuting Authority
ensure justice for the victims of ¢rime by prosecuting without fear
fa\.rour or prajudlce and by working with our partners and the publlc to
. solve 3nd preven( crime . . ;
. Pager!S
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o _- OFF[CE OF THE NATI OéAL DIEEﬁ

OF PUBLIC PROSECUTIONS

: Victoria & Griffiths Mxenge Building
- 123 W&Gﬂﬂk& Avenue,Weavind Farit Siverton,

. Pretoria, 0004

| NATIONAL PROSECUTING AUTHORITY. - ' 'PfivataBagx?SZ-Pretﬂmﬁw’

. South Africa .  Contact number_; | 012 845 6758

: : : o Lo - -Emait - oo ndpp@npagovaza

L -.Adv G. Baloyi - R ' L WNWIPAGOZE

. ADPP o \9
- Gauteng Division Pretoria - - l 1@"
_\__".-PrwateBagXBOU . 5 '—"1 PA gq QO(C’D
. -Pretoria. -~ - _

o Dear Adv. Baloyi

| -._"RE APPLICATION FOR NOLLE PROSEQUI CERTIFICATE SILVERTON CAS |
sseromF 683 |lo| Do 1 | o

Please find attached an opinion dated 04 October 2019 from the panei coordinated by Adv. -
- de Kock that considered thls matter ; agree with the recommendatlons of the panel

o :'I also forward:
.~ a Letter from Hurter Spies Attorneys dated 05 December 2019 -

b My response letter dated 06 January 2020

: Pfease take a decision in this matter and communlcate to Ms van Schalkwyk of Hurter Spres o
L ."Attorneys Send a copy to this office. S

. 'Thi_s matter has a long and unfortunate hi_st_;iry. in the circumstances, we need to expedite. - -

Yours sincerely,

R ‘"iADv S BATOHI
 NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS
'DATE: _2% [0 bepo

o _Copy. Adv. Mzinyathi

justice in our society so that peopla can llve ln freedom and security _ gﬁ N\S
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Natlonal Prosecutions Ser\nce
Director of Public Prosecutions
Gauteng DIVIS!OH Pretorla _

"NATIONAL Paosscunmc AUTHORJTY .
. Chouth Afree )

. 'j-_REF. NO.

TO -~ :  ADV.GEORGE BALOYI
.~ ACTING DIRECTOR OF PUBLIC PROSECUTIONS
| GAUTENGDIVISION, PRETORIA

FROM  ~: - ADV.HE VAN JAARSVELD
" ‘DEPUTY DIRECTOR OF PUBLIC PROSECUTIONS
_ GAUTENG DIVISION, PRETORIA
DATE ° :  5MAY 2020

SILVERTON CAS 688/10/2014 (PROSECUTION OF JIBA)

SILVERTON CAS 332!02!2018 (PROSECUTION ABRAHAMS AND

MOKGATHLE)

This matter has a very long h|story and further Iengthy !ltigatlon may be
expecied.

Cn 12 February 2020, | have compiled a memorandum and concluded that; -

“IN RELATION TO SILVERTON CAS 688/10/2014

After perusal of the opinion of the panel appointed by the NDPP and having
regard to the judgement of CASE NUMBER 89849/2015 and the request
for a Nolle Prosequi certificate received from Hurter and Spies attorneys, |
have decided that the original charges of Fraud and Perjury must be re-
instated against N JIBA. These charges were in fact automatically re-
instated by the High Court in the above- mentioned case. No new ewdence
or representations were received since then.”

You agreed with the decision and on 23 March 2020, the instruction went
out to the SCCU and the Head NPS was copied. The Attorneys for Jiba

was also advised of the decision. No response was recewed from either the

0

HEAD: NPS or from JIBA's attorneys.

Justice in our soclety, so that people can live in freedom and security g@
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The matter has not been re-enrolled because of the lockdown. Adv.

Ferreira, the prosecutor in this matter, queried whether the prosecutlon |

shouid be instituted without Adv SMITH’s decision being reviewed.

The panel established by the NDPP concluded that the transferral of the
matter to the jurisdiction of the DPP North West was invalid and therefore
his decision to decline to prosecute was legally invalid. The panei differed
with the conclusions previously reached by Adv. Nordier. The panel's

submission was supported by the then acting head of the NPS Adv__ o

Mzinyathi.

The NPA derives its power from section 179 of the Constitution and the
provisions of the NPA Act. Section 179(5)(d) of the Constitution clearly
provides for a review by an NDPP of decisions made by Directors of Public
Prosecutions, in terms of section 24 of the NPA Act read with section
179(2) of the Constitution. Once a decision to prosecute or not to prosecute
is made, the NPA may review that decision in a manner prescribed by
section 179(5)(d) of the Constitution. The decision of the DPP, NORTH

WEST, was reviewed and overturned which paved the way for the DPP o '-

Gauteng, Pretoria, to decide the matter afresh.

Furthermore, the NDPP, in her affidavit for leave on petition to the SCA in
the OSD litigation, stated that the NPA is entitied to ignore unlawful actions
of officials. This is a civil matter where administrative law is relevant. The
statement referred to the NPA’s failure to have a decision of the previous
NDPP set aside on review. Given this view of the organisation, the

instruction to proceed with the prosecution by the DPP, Gauteng, Pretorla o

appears to be in order and the prosecution should continue.

The memorandums of the panetl and of Adv Nordier are of a highly sen31twe -

nature and should not be disseminated without their permission.

| am of the view that the matter may proceed w:thout revertmg to a formal . ;

court review process. . = -

HE van Jaarsveld o
DDPP; GAUTENG__N_ORTH

"~ Guided by the Constltution, we in the Natlonal Prosecuting Authority
- ensure justice for the victims of crime by prosecuting without fear
favour or pre]ud:ce and by working with our partners and the pubizc o
. . solve and prevent crlrne . S :
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